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Federal M ne Safety and Heal th Revi ew Comm ssi on
O fice of Adm nistrative Law Judges

RALPH YATES, DI SCRI M NATI ON PROCEEDI NG

COVPLAI NANT

Docket No. WEVA 82-360-D
V. MSHA Case No. HOPE CD 82-26

CEDAR COAL COMPANY, Big John No. 4 M ne

RESPONDENT

DECI SI ON

Appear ances: John Boettner, Esq., Boettner and Crane, Charl eston

West Virginia, for Conplainant Joseph M Price
Esq., Robinson and MEl wee, Charleston, West
Virginia, for Respondent

Bef or e: Judge Broderick
STATEMENT OF THE CASE

Conpl ai nant al |l eges that he was di scharged fromthe position
he held with Respondent as section foreman because he nmde
conpl aints to his supervisor concerning inproper ventilation in
the subject mne and that these conplaints constituted activity
protected under the Mne Act. Conplainant's enploynment was
term nated on March 9, 1982. On March 11, 1982, he filed a
conplaint with MSHA. Follow ng an investigation, MSHA notifed
Conpl ainant by letter dated April 29, 1982, that it had
determined that a violation of section 105(c) of the Act had not
occurred. On August 22, 1982, Conplainant filed a letter with
t he Commi ssion which was accepted as a conplaint. Follow ng an
order to show cause, Respondent's Answer was filed Decenber 10,
1982. Respondent contends that the conplaint was not timely
filed, and that it failed to state a cause of action under the
M ne Act. Further, it denied that Conplainant's enploynent was
term nated because of activity protected under the Act.

The case was heard in Charl eston, West Virginia, on January
27, 1983, May 5 and May 6, 1983. The record was hel d open for
depositi ons which were taken on May 18, 1983 and June 21, 1983.
The record was closed July 22, 1983. Both parties were afforded
an opportunity to file posthearing briefs with proposed findings
of fact and conclusions of |law. Respondent filed such a brief.
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Based on the entire record, and considering the contentions
of the parties, | make the follow ng decision.

FI NDI NGS OF FACT

1. At all tines pertinent to this proceedi ng, Respondent
Cedar Coal Conpany was the operator of an underground coal nine
in Keith, West Virginia, known as the Big John No. 4 M ne.

2. Conpl ai nant was enpl oyed as a section foreman by
Respondent begi nni ng Novenber 4, 1980. He originally worked at
Grace No. 2 Mne but in a short tinme he transferred to Big John
No. 4 Mne as belt foreman. |In approximately the fall of 1981
he becane section foreman at Big John No. 4 Mne in the 3 South
section. He continued working as section foreman through March
8, 1982. He signed a "quit slip" on March 9, 1982.

3. On Novenber 5, 1981, State M ne Inspector Carl Va
Hof f man i nspected the subject mine and issued a notice of
vi ol ati on because in the No. 4 entry off the 3 South section, the
desi gnat ed escapeway was ventilated by return air and did not
have reflective material at 25 feet intervals on the life |line
cord. On the sane day, two other notices of violation were
i ssued, one because the No. 4 entry was m ned at an excessive
width for a distance of 18 feet, and the other for another
violation of the roof control plan in the No. 4 entry. The first
vi ol ati on was abated Novenber 6, 1981, and the others by 9:30
p.m, November 5.

4. I n approxi mately November, 1981, the evening shift mne
foreman in the 3 South section of the subject mne, Gary Davita,
rel ayed to Superintendent Fornms conplaints fromthe evening shift
section foreman that the section had on occasion been left with
insufficient air, had torn curtains, and was not properly cleaned
and rock dusted. This continued for sonme weeks. Davita nade a
written report to Forns and participated in a neeting with
Conpl ai nant and Forns, where the conplaints were di scussed.

5. Followi ng that neeting, on Novenber 6, 1981, M ne
Superintendent David J. Fornms wote Conplai nant as Fol | ows:

"On ... Novenmber 5, 1981, | called underground
to informyou that we had a State M ne Inspector in the
office. | instructed you to clean your section and

ventilate it properly before you cane outside. You
failed to follow ny instructions and your dereliction
of duties resulted in a |loss of two hours of production
on the evening shift.
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Your actions of gross negligence and failure to
accept and respond to instructions will not be tol erated.
This letter is to informyou that any future actions of
this nature will be jeopardi zing your position at Cedar
Coal Conpany."

6. Asimlar letter was sent the same day to section
f oreman Shel by Burgess.

7. In late fall, 1981, Conplainant called out of the m ne
to mne foreman Walter Kincaid and told himthat there was
insufficient air to ventilate his section, and that he had pulled
his mners out of the face area. Kincaid replied that if
Conpl ai nant had "hung (his) damm curtains, (he) would have air."
In fact the curtains were properly hung. Finally, sufficient air
was introduced in the section and the crew returned to work.
Shortly thereafter, the air was again insufficient. Conplainant
call ed Kincaid and the condition was rectified.

8. In approxi mately Decenber, 1981, a new section was
opened in the subject mne, and Respondent attenpted to ventilate
it with the sane split of air that was used to ventilate
Conpl ainant's section. This resulted in a decrease in the air
com ng into Conplainant's section, and he conplained to the m ne
foreman and superi ntendent.

9. On February 18, 1982, notices of violation were issued
by a State m ne inspector to the subject mne because of
insufficient air at a |last open crosscut and in the faces of
entries 2 and 3 in the 2 South section. Three other notices were
i ssued for violations on the 2 South section on the same day.
Three additional notices were issued for violations on the Nunber
1, 3 and 4 belts.

10. On March 8, 1982, while Conplai nant was working the day
shift, he conplained to Kincaid that his section did not have
enough air. Kincaid came to the section and agreed that the air
was insufficient. Kincaid then "went back sonewhere and it was
not |ong before we had enough air." The section continued
working until the end of the shift and the air was sufficient at
that tinme.

11. On March 8, 1982, State Mne Inspector Harry T.
Linville arrived at the subject m ne at about 4:00 p.m, as the
afternoon shift was begi nning. The inspector arrived at the 3
Sout h section about 5:00 p.m and he took air readings at the
| ast open crosscut between entries 1 and 2 and found only 3,094
cubic feet per mnute. Readings at the |ast open crosscut between
entries 2 and 3 showed only 4,900 cubic feet per mnute of air
(The mininmum quantity of air reaching the |ast open crosscut is
supposed to be 9,000 cubic feet per mnute). A notice of
violation was witten which required the condition to be abated
by 5:30 p.m the sane day.
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12. \When the above condition was not abated by 5:30 p.m,
on March 8, the Inspector issued an order of w thdrawal fromthe
| ast open crosscut to each of the working faces in No. 1, 2, 3
and 4 roons in the 3 South section.

13. About 2 hours after the beginning of the day shift on
March 9, the operator asked the inspector to check the air, after
the curtains were rehung and the "back up flies" were tightened.
Ten thousand seven hundred and ninety cubic feet of air was found
at the last open crosscut between the No. 1 and 2 entries of the
3 South section and the order of w thdrawal was term nated.

14. On March 9, 1982, Conplainant arrived at the nmne site
prior to 7:30 a.m, and prepared to go underground. M ne
Superi ntendent Forns asked himto conme into the office. Fornms
told Conpl ai nant that the conpany "got fined" for not having air
on the section the previous night. Conplainant was told he would
be fired unless he signed a term nation slip indicating that he
quit for personal reasons. Superintendent Forns noted on the
slip that "M. Yates failed to conformw th our program and had
probl enms adapting to a different style of nmanagenent.”

15. On March 11, 1982, Conplainant filed a conplaint under
section 105(c) of the Mne Act with MSHA. Followi ng an
i nvestigation, MSHA informed Conplainant by a letter dated Apri
29, 1982, that it had determined that a violation of section
105(c) had not occurred.

16. In April, 1982, nmine foreman Kincaid and mne
superintendent Forns were told that their enploynment with
Respondent would be term nated. They |ast worked on April 28,
al t hough they were continued on the payroll until June 30, 1982.

17. In May, 1982, Conpl ai nant di scussed the possibility of
his being rehired with the new superintendent of the subject
m ne, Wbody Goins. Although Goins did not pronise to rehire him
Conpl ai nant was led to believe that he m ght be rehired. The
position was in fact filled by another in about July, 1982.

DI SCUSSI ON

The testinmony of Conplainant and that of Goins are sharply
di vergent on the question of whether a job offer was nade or
implied. | am accepting the testinony of Conplainant on this
issue since it is largely supported by the testinony of Roy
French, President of the Local Union and a nmenber of the Safety
Conmittee at the subject mne
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18. Kincaid and Fornms had certain witten nmenoranda or
not es present when they discussed Conpl ainant's case with the MSHA
i nvestigator. They apparently retained such nmenoranda when they
| eft Respondent's enpl oy.

STATUTORY PROVI SI ON
Section 105(c) of the Act provides in part as follows:

(c)(1) No person shall discharge or in any manner
di scrim nate agai nst or cause to be discharged or cause
di scrim nation against or otherwise interfere with the
exercise of the statutory rights of any mner
representative of mners or applicant for enploynent in
any coal or other mne subject to this Act because such
m ner, representative of mners, or applicant for
enploynment ... has filed or nade a conpl ai nt under
or related to this Act, including a conplaint notifying
the operator or the operator's agent, or the
representative of the mners at the coal or other nne
of an all eged danger or safety or health violation in a
coal or other mine ... or because of the exercise
by such miner, representative of mners or applicant
for enpl oynent on behalf of hinself or others of any
statutory right afforded by this Act.

(2) Any nminer or applicant for enployment or
representative of mners who believes that he has been
di scharged, interfered with, or otherw se discrimnated
agai nst by any person in violation of this subsection
may, within 60 days after such violation occurrs, file
a conplaint with the Secretary all egi ng such
di scrimnation. Upon receipt of such conplaint, the
Secretary shall forward a copy of the conplaint to the
respondent and shall cause such investigation to be
made as he deens appropriate.

* * * * * * *

(3) Wthin 90 days of the receipt of a conplaint filed
under paragraph (2), the Secretary shall notify, in
writing, the mner, applicant for enpl oynent, or
representative of mners of his deternination whether a
vi ol ati on has occurred. |If the Secretary, upon
i nvestigation, determnes that the provisions of this
subsecti on have not been viol ated, the conpl ai nant
shal |l have the right, within 30 days of notice of the
Secretary's determ nation, to file an action in his own
behal f before the Commi ssion, charging discrimnation
or interference in violation of paragraph (1). The
Commi ssion shall afford an opportunity for a hearing



~1592
(in accordance with section 554 of title 5, United States
Code, but without regard to subsection (a)(3) of such
section), and thereafter shall issue an order, based
upon findings of fact, dism ssing or sustaining the
conpl ainant's charges and, if the charges are sustai ned,
granting such relief as it deens appropriate, including
but not limted to, an order requiring the rehiring or
reinstatenent of the mner to his former position with
back pay and interest or such renedy as nay be appropriate.
Such order shall beconme final 30 days after its issuance.
VWhenever an order is issued sustaining the conplainant's
charges under this subsection, a sumequal to the aggregate
amount of all costs and expenses (including attorney's fees)
as determ ned by the Conmi ssion to have been reasonably
i ncurred by the mner, applicant for enploynment or
representative of mners for, or in connection with, the
institution and prosecution of such proceedi ngs shall be
assessed agai nst the person conmitting such violation
Proceedi ngs under this section shall be expedited by
the Secretary and the Commi ssion. Any order issued by the
Commi ssi on under this paragraph shall be subject to judicia
review in accordance with section 106. Violations by any person
of paragraph (1) shall be subject to the provisions of sections
108 and 110(a).

| SSUES

1. \Whether Conplainant's case is barred because of failure
to tinely file his conplaint?

2. \Whet her Conpl ai nant was di scharged for activity
protected under the M ne Act?

3. | f Conplainant was discharged for protected activity,
what relief should be awarded?

CONCLUSI ONS OF LAW

1. At all tines pertinent to this proceedi ng, Conpl ai nant
and Respondent were subject to the provisions of the Federal M ne
Safety and Health Act of 1977, and the undersi gned adm nistrative
| aw judge has jurisdiction over the parties and subject matter of
thi s proceeding.

2.  From Novenber, 1980, until March 8, 1982, Conpl ai nant
was enpl oyed by Respondent as a m ner

3. The conplaint is not barred by the limtations for
filing clains set out in section 105(c) of the Act or by |aches.
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DI SCUSSI ON

The statutory filing deadlines in the Mne Act, including
the requirenent that a Conplainant file a conplaint with the
Revi ew Commi ssion within 30 days of the Secretary's negative
determination, are not jurisdictional. Secretary/Bennett v.
Kai ser Al um num and Chenical Corporation, 3 FMSHRC 1539 (1981)
(ALJ); Allen v. UNC Mning and MIling, 5 FMSHRC 30 (1983) (ALJ).
See S. Rep. No. 95-181, 95th Cong., 1lst Sess. at 36, reprinted in
LEQ SLATI VE HI STORY OF THE FEDERAL M NE SAFETY AND HEALTH ACT OF
1977, Senate Subconmittee on Labor, Conmittee on Human Resources,
624 (July 1978): "It should be enphasi zed, however, that these
time frames [in 105(c)] are not intended to be jurisdictional."
The filing deadlines are therefore to be treated as a statute of
limtations, and it nust be determ ned whet her Conpl ai nant showed
justifiable circunstances for his late filing, and whether the
del ay prejudi ced Respondent. See Herman v. Into Services, 4
FMSHRC 2135 (1983); Montoya v. Valley Canp of Utah, Inc., 5
FMSHRC 630 (1983) (ALJ).

I have found (Finding of Fact No. 17) that Conpl ai nant was
led to believe that he m ght be rehired by Respondent. He
continued to believe in this possibility until a replacenent was
hired in July. | conclude this constituted justifiable
circunstances for his delay. Respondent argues that it was
prej udi ced because Conpl ai nant's supervisors, Kincaid and Forns,
left its enploy and took certain notes with them before the
conplaint was filed with the Revi ew Comm ssion. However,
Respondent was aware of the conplaint filed with MSHA and did not
show that an attenpt was nmade to preserve testinony or docunents,
or that Kincaid and Forns could not have been subpoenaed or
deposed. | conclude that prejudice was not shown. See Allen v.
UNC M ning and MI1ling, supra.

4. The conpl ai nts whi ch Conpl ai nant nade concer ni ng
i nadequat e ventil ati on described in Findings of Fact Nos. 7, 8
and 10 herein, constituted activity protected under the Mne Act.
Any adverse action because of this protected activity would
vi ol ate section 105 of the Act.

5. Conpl ai nant was constructively di scharged al though he
signed a "quit slip" since he was required to sign the slip or be
fired.

6. Conplainant has failed to establish that his discharge
was notivated in any part by activity protected under the Act.

DI SCUSSI ON

To establish a prina facie case of discrinnation under the
Act, Conpl ai nant nust show that he was engaged in activity
protected by the Act and that his di scharge was notivated in any
part
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by the protected activity. Secretary/Pasula v. Consolidation Coa
Conmpany, 2 FMSHRC 2786 (1980) rev'd on other grounds sub nom
Consol i dati on Coal Conpany v. Marshall, 663 F.2d 1211 (3rd Cir
1981); Secretary/Robinette v. United Castle Coal Co., 3 FMSHRC
803 (1981); Secretary/Bush v. Union Carbide Corporation, 5 FMSHRC
993 (1983). There is no evidence here that Conplai nant was

di scharged because of his conplaints of inadequate ventilation
Rat her, the evidence clearly establishes that he was di scharged
for what was perceived to be his failure to keep adequate
ventilation on his section and various other perceived

i nadequacies in his work as section foreman. There is
substantial evidence that Conplainant's supervisors were guilty
of various deficiencies of their own in their supervision of the
mne including a failure to provide adequate ventilation to

Conpl ainant's section. It may be that his supervisors attenpted
to make Conpl ai nant the scapegoat for these deficiencies and the
resultant violations cited and cl osures ordered by the State nine
i nspector. The fact that Forms and Kincaid were di scharged
shortly after Conplainant | ends some support to this conclusion
Assumi ng that Forms and Kincaid fired Conpl ai nant because of
their own i nadequacies, it would still not establish a cause of
action under the Mne Act. See Sizenore v. Dollar Branch Coa
Conpany, 5 FMSHRC 1251 (1983) (ALJ). |If Conplainant was

di scharged because of the violation notices and closure orders

i ssued by the State, and if he were only partly responsible or
not at all responsible for such notices and orders, the discharge
may have been unfair, but it did not result from protected
activity under the Mne Act. Therefore, no violation of section
105(c) has been established.

ORDER
Based upon the above findings of fact and concl usi ons of

| aw, the conplaint and this proceeding are DI SM SSED for failure
to establish a violation of section 105(c) of the Act.

James A. Broderick
Admi ni strative Law Judge



