FEDERAL MINE SAFETY AND HEALTH REVIEW COMMISSION

1730 K STREET NW, 6TH FLOOR
WASHINGTON, D.C. 20006

Cct ober 11, 1983

SECRETARY OF LABOR, : CIVIL PENALTY PROCEEDI NG
M NE SAFETY AND HEALTH :
ADM NI STRATI ON (MSHa) , : Docket No. LAKE 83-57-M
Petitioner : A C. No. 20-00801-05501
V. :
Nugent Sand M ne
NUGENT SAND COVPANY, | NC.,
Respondent

DI SAPPROVAL OF SETTLEMENT
ORDER _OF ASSI GNVENT

On August 8, 1983, | approved settlenents for three of
the six violations involved in this matter and | ordered the
Solicitor to submt additional evidence with respect to the
remaining three. On August 31, 1983, | issued a further
order to the Solicitor to submt infornation. Such infor-
mati on now has been submtted.

After a review of the Solicitor's latest nmotion, | am
unabl e to approve the proposed settlenents of $20 each.
According to the Solicitor Citation 2088974, which was
issued for failure to have a fire extinguisher on a front-
end |oader, involved a noderate degree of negligence because
the enployer was aware that a fire extinguisher was required.
This factor alone would mlitate against a $20 penalty,

Wth respect to gravity the Solicitor states as follows: "An
injury woul d have been unlikely because if a fire were to
occur, the enployee could junp out of the front-end | oader."
The Solicitor further states in this respect "The type of an
injury, if one were to occur, would not have resulted in any
| ost workdays. The type of injury contenplated would be
sprains or cuts fromjunping off the front-end |oader."

| must reject the Solicitor's representations. The
fact that the violation mght force an individual to junp
out of the front-end loader is to ne on its face a very
serious matter. There is no support for the Solicitor's
assertion that the type of injury contenplated would be
only a sprain or cuts.

| have no alternative, therefore, but to take appro-
priate action to have this item set for hearing.
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Wth respect to Ctations 2088975 and 2088976 which
involve failure to guard a take-u% pul ey and a head pull ey,
the Solicitor again states that the operator was guilty of a
noderate degree of negligence because it was aware that
pi nch points nust be guarded. Such a degree of negligence
mlitates against a $20 penalty. Mreover, | amunable to
accept the Solicitor's assertion there was no |ikelihood of
injury because enpl oyees seldomtravel in the area. Nor am
| able to accept his representation that'the type of injury
woul d not be in the formof a hand anputation but rather
only in the formof a cut or a bruise when performng only.
mai ntenance duties. It nay be that although the conveyor 1S
supposed to be idle when maintenance is performed, it mght
be started up accidentally and the resultant injury could be
Xery_serious indeed. These matters should be resolved at a

earing

Accordingly, | have no alternative, therefore, but to
take appropriate action to have these itens set for hearing.

This case is hereby assigned to Admnistrative Law
Judge Janes A Broderick

Al'l future communications regarding this case should be
addressed to Judge Broderick at the follow ng address:

Federal Mne Safety and
Heal th Revi ew Conm ssion
Ofice of Admnistrative Law Judges
2 Skyline, 10th Fl oor
5203 Leesburg Pi ke
Fal | s Church, VA 22041

Tel ephone No. 703-756-6215

a..& :

Paul Merlin _
Chief Adm nistrative Law Judge

-

D stribution:

Raf ael Alvarez, Esq., Ofice of the Solicitor, U S. Depart-
ment of Labor, 230 South Dearborn Street, 8th Floor, Chicago,
IL 60604 (Certified Mil)

M. Robert Chandonnet, Vice President, The Nugent Sand
Conpany, Inc., P. 0. Box 1209, Miskegon, M 49443
(Certified Mail)
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