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This case was set for hearing in Pikeville, Kentucky, on
Septenber 8, 1983, at 10:00 A M After arriving in the Pikeville

area on Septenber 7, | received a call frommy secretary stating
that M. Everman, owner of Little Sandy Coal Sales, Inc. the
contestant, was ill and could not attend the hearing on the

following day. M. Evernan left two nunbers at which he could be
reached. One was his office nunber and the other was his hone
nunber, and he announced to ny secretary that he would be at the
hone nunber after 4:00 P.M

On the followi ng day, after several inspectors, the
Solicitor's attorney, and | had arrived at the hearing site and
waited until twenty minutes after 10:00 AM for M. Everman to
appear, | called ny secretary and asked her to get in touch with
M. Everman. My secretary called M. Everman's office and was
informed that he was not there at the time but was expected. She
then called M. Everman's honme and | et the phone ring 9 tines;
there was no answer.

M. Everman had requested an expedited hearing in this case
and it appeared that M. Fitch and the inspectors had tried to
acconmodate M. Everman in reaching a speedy determination as to
whet her his operation was a mne, subject to the Federal M ne
Safety and Health Act. |In fact, the inspectors have extended the
abatenment tinme of other citations so that M. Everman will not
have to litigate those citations until a determ nation has been
made as to the |l egal status of his operation. | think M.

Ever man owed the governnent a little nore than a last-m nute call
to ny office saying that he was too sick to attend the hearing.
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At the hearing | did not hold M. Everman in total default but
did rule that by his failure to appear he had waived his right to
cross-exam ne the government w tnesses. | announced that | would
comuni cate with M. Everman after the trial to determ ne whether
or not he had good reason to be absent.

The governnment was then allowed to elicit testinony and
exhibits froma supervisory inspector. The inspector identified
the exhibits and described the Little Sandy Coal Sal es operation
In short, the conpany buys raw coal, puts it through a crusher
refines it by screen into 3 sizes and then sells the coal. |
asked the inspector how this operation differed fromthat of a
normal tipple. H's answer was that in the typical tipple which
is not located at a mine itself, the tipple operator does not own
the coal. He crushes and sizes sonebody el se's coal, whereas M.
Ever man buys the coal, processes it and then sells it.

M. Everman tel ephoned ne as soon as | got back to our
Virginia office and apol ogi zed for not attending the hearing. He
said he would get a doctor's certificate showi ng that he was too
ill to participate in the hearing. | told himthat if he would
send ne that doctor's certificate I would allow himto submt
further evidence but that I would not reconvene the hearing to
allow himto cross-exam ne the MSHA inspector. He said that he
would like to submt some material but that he would Iike to | ook
at the transcript first. | then transferred the call to ny
secretary, who gave himthe necessary informati on concerning the
court reporter.

VWhet her M. Evernman changed his nmind about the copy of the
transcript or nmanaged to get one before one was delivered to this
office, I don't know. But he did submit a substantial anount of
information (simlar to a brief) on Septenber 26, 1983. Attached
was a note fromDr. Shufflebarger which said "M. Everman was
unable to attend due to illness.” |In the circunstances, | hold
the excuse insufficient to justify M. Everman's failure to
appear at the hearing. The note does not say what was wong with

M. Everman, or howill he was. And he was well enough to be in
his office. | will nevertheless, consider the material he
subm tted.

In the handwitten portion of his subm ssion, M. Everman
makes a nunber of inportant points. He conpares his operation to
that of the Allied Chenical plant in Ashland, Kentucky, which is
consi dered by MSHA as a coke manufacturing plant and not a nine
The plant receives coal by rail, grinds it to the proper size to
make coke to be shipped to various custonmers. At his plant, M.
Ever man says, he takes coal "and manufactures stoker".
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He al so points out that his operation is considered nmanufacturing
by the State of Kentucky in regard to sales tax and worknen's
conpensation i nsurance and that he is not considered a mne by
the federal Ofice of Surface Mning or the Kentucky Departnment
of Surface Mning. His nost telling argunent however, involves
the case of Secretary of Labor vs. Adiver M Elam Jr. Conpany, 4
FMSHRC 5, (January 7, 1982). Elanm s operation is quite simlar
to that of Little Sandy. Elamgot paid for |oading coal that it
did not own on to barges that it did not owmn. Sone coal was
| oaded directly on to the barges by conveyor belts, but other
pi eces of coal were too big and had to be run through a crusher
in order to fit on the covered conveyor belts. Little Sandy, on
t he ot her hand, owns the coal it processes, and the crushing,
sizing and loading is to make the coal marketable and not just so
that it will fit his conveyors. It is a small difference but it
i s enough. Secretary of Labor v. Al exander Brothers, Inc. 4
FMBHRC 541 (April 5, 1982).

| synpathize with M. Everman. | hope this decision does
not put himout of business as he clains it will, and I hope he
takes an appeal to the Commission for a final determ nation

| reject all of M. Everman's argunents to the effect that
the facts, as related by him as well as by the inspector,
indicate that he is not a mine operator. | find that the
viol ation occurred, that the operation is covered by the Federal
M ne Safety and Health Act, and | accordingly AFFIRM the citation
for failure to have sanitary toilet facilities.

Charles C. More, Jr.,
Admi ni strative Law Judge



