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O fice of Adm nistrative Law Judges

SECRETARY OF LABOR
M NE SAFETY AND HEALTH
ADM NI STRATI ON ( MSHA) ,

PETI TI ONER

V.

CIVIL PENALTY PROCEEDI NG

Docket No. LAKE 83-81-M
A. C. No. 20-02514-05502

Medusa Cenent Conpany

(Pl ant)
MEDUSA CEMENT COMPANY,
RESPONDENT

DI SAPPROVAL OF SETTLEMENT
ORDER OF ASSI GNVENT

The Solicitor has filed a notion to approve settlenent in
t he above-capti oned proceeding. The Solicitor proposes to settle
the three violations in this case for the original assessnents
total of $98.

Citation No. 2088997 was issued for a violation of 30 C.F.R
[056. 14-1 because guardi ng was not provided for the counterweigh
wheel for a shaker screen. The violation was assessed at $20.
The Solicitor states that the operator denonstrated a noderate
degree of negligence and that an injury was unlikely to occur
The Solicitor, however, provides no information to support these
assertions.

The Act makes very clear that penalty proceedi ngs before the
Conmi ssion are de novo. The Commission itself recently
recogni zed that it is not bound by penalty assessnent regul ations
adopted by the Secretary but rather that in a proceedi ng before
t he Conmi ssion the amount of the penalty to be assessed is a de
novo determ nation based upon the six statutory criteria
specified in section 110(i) of the Act and the information
rel evant thereto developed in the course of the adjudicative
proceedi ng. Sell ersburg Stone Company, 5 FMSHRC 287 (March 1983).
Indeed, if this were not so, the Comm ssion would be nothing but
a rubber stanp for the Secretary. The nmere recitation by the
Solicitor of bare conclusions is not a sufficient basis upon
which | can approve $20 penalty assessnents.

Citation Nos. 2089063 and 2089064 were issued for failure to
properly maintain a fire extingui sher and failure to clear a
wal kway of material causing a slip and fal
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hazard, respectively. The violations were assessed at $39
apiece. The Solicitor states that the operator denonstrated a

| ow degree of negligence in both instances but he provides no
information to support this assertion. The Solicitor further
states that the violations were significant and substantial but
again he gives no reasons. 1In both citations, the inspector
checked boxes indicating that negligence was | ow and t hat
occurrence was reasonably likely and could reasonably be expected
to result in |lost workdays or restricted duty. | have previously
stated that | cannot base a settl enent approval upon an

i nspector's checks in boxes on a formwi thout sonme expl anation
fromthe Solicitor. As already noted, under section 110(i) of
the Act | amcharged with the responsibility of determ ning an
appropriate penalty in light of the six specified criteria,
including gravity. |In absence of other evidence, $39 woul d
appear a |low penalty anount. The Solicitor has told nme nothing
about size, prior history, or ability to continue in business.

I n anot her case involving this operator (LAKE 83-80-M I
di sapproved a simlarly inadequate settlenent notion fromthis
Solicitor and ordered himto submt additional information
However, the additional information he submitted still did not
support approval of the proffered settlenent and | therefore,
assigned the case for hearing. Assignnent of this case al so
appears to be the npost expeditious manner of proceeding. See
al so LAKE 83-74-M LAKE 83-75-M and LAKE 83-77-M

Accordingly, the settlenment notion is Denied and this case
is hereby assigned to Admi nistrative Law Judge Janes A
Br oderi ck.

Al'l future conmuni cations regarding this case should be
addressed to Judge Broderick at the foll ow ng address:

Federal M ne Safety and
Heal t h Revi ew Conmi ssi on
O fice of Adm nistrative Law Judges
2 Skyline, 10th Fl oor
5203 Leesburg Pi ke
Falls Church, VA 22041

Tel ephone No. 703-756-6215

Paul Merlin
Chi ef Administrative Law Judge



