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Federal M ne Safety and Heal th Revi ew Conm ssi on
O fice of Adm nistrative Law Judges

SECRETARY OF LABOR, ClVIL PENALTY PRCCEEDI NG
M NE SAFETY AND HEALTH
ADM NI STRATI ON ( MBHA) , Docket No. WEST 83-111-M
PETI TI ONER A. C. No. 35-00540-05501
V. Ross | sl and Pl ant

ROSS | SLAND SAND & GRAVEL
COVPANY,
RESPONDENT

DI SAPPROVAL OF SETTLEMENT
ORDER OF ASSI GNVENT

On Septenber 28, 1983, | ordered the Solicitor to submt
additional information to support the proposed settlenents of $20
apiece for the two violations involved in this matter. The
Solicitor has now responded.

Wth respect to Citation No. 2225917 the Solicitor advises
as follows:

In regard to this citation, detailing the fact that a
wor k deck area behind a screen where the scal per
machi ne was | ocated, was being littered with wood and
other debris, a violation of 30 CFR 56.11.1, if the

i nspector were to testify he would state in regard to
negli gence: that the negligence involved was ordinary
negl i gence. The wood scattered around the workpl ace
was obvious and was the result of the conmpany's failure
to correct said condition

In regard to the gravity of the situation, the
i nspector would testify that there were approxi mately
two or three persons working in the area and it was

probable that they would trip or fall. The type of
injury that mght occur is unpredictable as it would
depend entirely on the nature of the fall, but was

unlikely to cause | ost work days or restricted duty.
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Wth respect to Citation No. 2225918 the Solicitor advises as
fol | ows:

In regard to Gtation 2225918 detailing the fact that
an acetylene bottle, located in the welding bay, was
not secured, a violation of 30 CFR 56.16-5, if the

i nspector were to testify, he would state in regard to
negli gence: that the negligence involved was ordinary
negligence, in that the operator failed to exercise
reasonabl e care to prevent and correct the condition
The bottle was in plain view and obvi ously unsecur ed.

In regard to the gravity of the situation, the

i nspector would testify that there were two to three
men working in the area all the time doing welding or
working at the front end of a |oader. The probability
of an accident occurring was "probable' because

al t hough there was no flanmabl e material around, there
remai ns the possibility of pressure accumul ati ng and
the bottle acting like a trajectory. The gravity of an
injury if it were to occur woul d be unpredictable
dependi ng upon the length of time the bottle was
unsecured and the direction it took. It would be
expected that a mnimal nunber of days would be |ost or
work restricted.

In light of the foregoing, | amunable to approve $20
settlenents for either of these violations. Although the
operator is small and without a prior history, gravity and
negligence in both instances appear at first blush to be nuch
greater than would be consistent with $20 penalties. At the very
| east, the inspector's statenents raise questions which should be
resol ved at heari ng.

Accordingly, the notion for settlenent is Denied. This case
i s hereby assigned to Administrative Law Judge Virgil E. Vail.
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Al'l future conmuni cations regarding this case shoul d be addressed

to Judge Vail at the foll ow ng address:

Federal M ne Safety and

Heal t h Revi ew Conmmi ssi on
O fice of Adm nistrative Law Judges
333 W Col fax Avenue, Suite 400
Denver, CO 80204

Tel ephone No. 303-837-3577

Paul Merlin
Chi ef Administrative Law Judge



