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Federal M ne Safety and Heal th Revi ew Conm ssi on
O fice of Adm nistrative Law Judges

UNI TED M NE WORKERS OF
AVERI CA (UMAR) ,

ON BEHALF OF

JAVES ROVE, ET AL.

DELMAR SHEPARD,

JERRY D. MOORE,

LARRY D. KESSI NGER,

JAMES RUSSELL,

HOWNARD COGNI ON,
COVPLAI NANTS

V.

PEABCODY CQOAL COVPANY,
RESPONDENT

AND
SECRETARY OF LABOR
M NE SAFETY AND HEALTH
ADM NI STRATI ON ( MSHA) ,
ON BEHALF OF
THOVAS L. W LLIAVB,
COVPLAI NANT

V.

PEABCODY CQOAL COVPANY,
RESPONDENT

DI SCRI M NATI ON PROCEEDI NGS

Docket No. KENT 82-103-D
MADI CD 81-23

Docket No. KENT 82-104-D
MADI CD 82-01

Docket No. KENT 82-105-D
MADI CD 82-05

Docket No. KENT 82-106-D
MADI CD 82-04

Docket No. LAKE 82-83-D
VINC CD 81-23

Docket No. LAKE 82-84-D
VINC CD 81-26

Eastern Division Operations

Docket No. LAKE 83-69-D
VINC CD 83-04

Eastern Division Operations

DECI SI ON APPROVI NG SETTLEMENT

Bef ore: Judge Kennedy

The captioned i ndi vi dual

and class action discrimnation

conpl aints charge the operator with violating section 105(c) (2)
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and (3) of the Mne Safety Law by establishing a policy that
required mners in a layoff status to pay for their training or
retraining as a condition of maintaining their position of
seniority on the layoff panels. Under pressure from MsSHA, this
policy, which was promul gated in June 1981, was rescinded in
April 1983. The parties then attenpted to negotiate a
settlenent. When this failed, the matter cane on for a
prehearing/settl ement conference on August 4, 1983. As a result
of that conference, the parties (1) divided the claimants into
three categories: Rehires (Category |), Bypassed (Category I1),
and Not Rehired (Category I11); (2) agreed to file a stipulation
to settle the clainms under Category |I; and (3) to negotiate
further with respect to settling the other two categories.

At a status hearing on Cctober 13, 1983, the last details of
the stipulation for settlenment of Category | were worked out.
VWhen no settlement for Categories Il and II1 could be achieved
the parties agreed to waive an evidentiary hearing and to submt
the issue of liability only for determ nation on the basis of a
joint stipulation of material facts not in dispute together wth
cross notions for sunmary deci sion

A related proceeding, recently reassigned from Judge Fauver,
i nvol ves a discrimnation conplaint brought, sonewhat bel atedly,

by the Secretary on behalf of a Category Il mner. Secretary of
Labor on Behalf of Thomas L. WIlianms v. Peabody Coal Conpany,
LAKE 83-69-D. | understand the Solicitor will endeavor to join

the stipulation of facts filed by the UMM and Peabody in the
retai ned proceedings so that the WIlians case can be deci ded at
the sanme tinme the retained cases are determn ned.

These matters are now before ne on the parties Joint Mtion
to Approve Settlement and to Disnmiss with prejudice three of the
captioned matters which involve only Category | and the John Does
falling in Category | in the class action Docket No. KENT
82-103-D

VWile these matters were pending, the Conm ssion deci ded
Secretary and UMM v. Enmery M ning Conpany, 5 FMSHRC 1391 (1983),
appeal pending in the Tenth Circuit. There the Conmm ssion held
that under section 115 of the Mne Safety Law an operator can
require applicants to take new miner training as a precondition
of their enmploynment but, if that training is used to satisfy the
requi renent for training new hires, the operator nust reinburse
new mners for the costs previously incurred. Enery's refusal to
rei nburse the new mners was held an unlawful interference with
ri ghts guaranteed new hires (but not applicants) under the
anti-discrimnation provisions of section 105(c)(1) of the Act.
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Earlier, Judge Broderick held that Peabody could require that
as a condition of rehire a laid-off surface m ner nust pay for the
training needed to obtain a certificate of training as an
experi enced underground mner. UMM v. Peabody, 4 FVMSHRC 1338
(1982).

As indicated, the stipulation for settlenment presently
before ne involves only mners who were laid off and then
recal l ed without conpensation for the training they paid for in
order to conply with the condition for recall established by
Peabody in June 1981. | find the reasons advanced on the record
at the prehearing conferences of August 4 and Cctober 13, 1983,
together with the information provided in the notion and
supporting affidavits of the stipulation for settlement show the
settl enent proposed is in accord with the purposes and policy of
the Act.

Accordingly, it is ORDERED that the operator pay forthwith
t he anount of the settlenent agreed upon, $23,076.05, to the 134
mners in Exhibits A and B attached hereto and nmade a part
hereof, and that subject to paynent Docket Nos. KENT 82-104-D
LAKE 82-83-D, LAKE 82-84-D, and KENT 82-103-D insofar as it
pertains to recalled (Category |I) mners be, and hereby are,
DI SM SSED WTH PREJUDICE. It is FURTHER ORDERED that jurisdiction
is retained over Docket No. KENT 82-103-D to the extent that it
i nvolves miners falling in the bypassed category (Category I1),
and the not rehired or recalled category (Category I11), as well
as over Docket Nos. KENT 82-105-D and KENT 82-106-D which invol ve
mners in the bypassed category (Category 11).

Joseph B. Kennedy
Admi ni strative Law Judge
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Name

Del mar Shepherd
Earl G eenwood
Janmes Henry
Everett Tennant
G egory Dobson
Wayne Hart
Janes Woner

Ri chard Beamer
Frank Cronin
Mar k Whart on
Howar d Cogni on

EXHBITA

Docket No. M ne
KENT 83-104-D Ken
LAKE 82-83-D Sunnyhi I |
LAKE 82-83-D Sunnyhi I |
LAKE 82-83-D Sunnyhi I |
LAKE 82-83-D Si nto
LAKE 82-83-D Sunnyhi I |
LAKE 82-83-D Si nto
LAKE 82-83-D Sunnyhi I |
LAKE 82-83-D Sunnyhi | |
LAKE 82-83-D Sunnyhi I |
LAKE 82-83-D Sunnyhi I |

Tot al

Rat e

$11.
$10.
$10.
$10.
$10.
$10.
$10.
$10.
$10.
$10.
$10.

876
698
698
698
698
698
698
698
993
698
698

Hour s

8
32
32
32
32
32
32
32
32
32
32

Tot al

$95.
$342.
$342.
$342.
$342.
$342.
$342.
$342.
$351.
$342.
$342.

$3518.

00
34
34
34
34
34
34
34
78
34
34

40
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Name

Janes J.
Jerry T.
Roger L.
M chael
John R

WIIlians

W son

G nnery
W DeMbss
Tayl or

Loy E. Wggins

Charles T. Witeman

Ronald E. Groves

Thomas L. WIIlians

Howard Harris
Fred Robi nson

D. D. Arnmstrong, Sr.

Kennet h
Ral ph O

W Krebs
Erwi n

Thomas D. Hewl ett
Vernon L. Nol and

Ral ph E.
Chest er

Jasper
G een

Larry Hol sky

S. WIIi
Vi ct or
Paul Wi
Virgil

am Reed

Strain

ght

Smith

Tomy W1 son

Her shel

Kni ght

Jacki e Ti chenor

Burnie C. Cain,

Ronnie Allen
Jerry WI cox

O val
Jerry D

W1 es

Farris

Dan W Raymer

Danny J.
Carl E.

Roberts
Smth

Col a Duncan

Allen D. Richardson
WIlliam D. Beadnell

Edward L. Harris

Carroll
Raynond

R Jones
E. Higbee

Donni e E. Howel |

Art hur
Garry E.

G Mllott

Conr ad

Jimme W O Neal

Jeffery L. WIKkins

WIlliam

Truman E. Mannahan

D. Hayes

F. A Gegory, Jr.

St even W Nof f si nger

Law ence E. Lee

Jr.

M ne

Sunnyhi ||
Sunnyhi ||
Sunnyhi ||
Sunnyhi ||
Sunnyhi ||
Sunnyhi ||
Sunnyhi ||
Sunnyhi ||
Sunnyhi ||
Sunnyhi ||
Sunnyhi ||
Sunnyhi ||
Sunnyhi ||
Sunnyhi ||
Sunnyhi ||
Sunnyhi ||
Sunnyhi ||
Si nto

Canp #11
Sunnyhi ||
Sunnyhi ||
Sunnyhi ||
Canp #11
Canp #1

Ken Surface
Ken Surface
Ken Surface
Ken Surface
Ken Surface
Canp #11
Ken Surface
Ken Surface
Canp #2
Canp #11
Canp #11
Canp #2
Canp #1
Canp #11
Ken Surface
Canp #2
Canp #11
Canp #2
Canp #2
Canp #2
Canp #1
Canp #1
Canp #1
Canp #1
Canp #2
Canp #2

EXH BIT B

Rat e

$10.
$10.
$10.
$10.
$10.
$10.
$11.
$11.
$11.
$10.
$10.
$10.
$10.
$11.
$10.
$12.
$12.
$12.
$12.
$12.
$10.
$10.
$10.
$11.
$11.
$11.
$11.
$11.
$11.
$10.
$11.
$11.
$10.
$11.
$10.
$10.
$11.
$10.
$11.
$10.
$10.
$10.
$10.
$10.
$11.
$10.
$11.
$11.
$11.
$11.

698
698
698
698
698
698
765
713
765
698
698
698
698
765
698
364
364
612
612
364
698
698
698
360
226
226
876
512
512
698
876
876
998
765
698
993
765
698
876
993
698
993
993
993
765
993
765
765
765
765

Hour s

=P PR PP WWWWWWWwWwWwWwWwWwWwWwWwWwwWwwwwwww
CO0OOOOOOOOOOOONNNDNDNNDNDNNNNDNNNNNNNNNNDNDN

00 00 0O 00 00 00 0O 0O 00 00 00 O> 0O OO0 ©O0 OO

Tot al

$342.
$342.
$342.
$342.
$342.
$342.
$376.
$374.
$376.
$342.
$342.
$342.
$342.
$376.
$342.
$395.
$395.
$403.
$403.
$395.
$342.
$342.
$342.
$90.
$179.
$179.
$190.
$184.
$184.
$85.
$190.
$190.
$87.
$94.
$85.
$87.
$94.
$85.
$190.
$87.
$85.
$87.
$87.
$87.
$94.
$87.
$94.
$94.
$94.
$94.

34
34
34
34
34
34
48
82
48
34
34
34
34
48
34
65
65
58
58
65
34
34
34
88
62
62
02
19
19
58
02
02
94
12
58
94
12
58
02
94
58
94
94
94
12
94
12
12
12
12
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Har ol d Poi nt er
Chapman Merril |l
Donni e Jackson
Jose Martinez, Jr.
Charles Canmplin
WlliamD. G een
Vernon G Warren
Kerry D. Sweeney
Dallas R Mller
Carl Addi ngton
Bobby Shemwel |
Dannie Harris
Thomas M Foster
Vernon W Hi nes
Stephen M Rayner
Jeral d Har per
Betty A. Martin
Donald R Sadl er
David W Wester
John Il er

St ephen CGoode
David D. Shockl ee

Anna J. Johnson
Randy G Scott
Dwnayne A. Hill

Del mar J. Parrent
Steven W Ceary
Robert J. Richard
Wesl ey L. Lake
Carlos R Coff

M chael E. Davis
Darrell L. R ce
Ellis J. Thonpson

Mark Killingsworth
Danon E. Robi nson
Charl es J.
Bobby D. Gentry
Jerrold L. James
Janes M Brown

Li ston Wi ght

Mel vi n Johnson
Donni e J. Jackson
Jimy R Asher
Charles D. Canmplin
Charlie Crabtree
WlliamD. G eene
John I sbell

Kerry R Sweeny
Tomy W West

Elrer R Atherton
Ral ph F. Shephard
El li s Randol ph
WIlliamB. Jones
Roger D. Sins

Moegl i ng

Ri ver Queen

Canp #9Prep.
Canp #9Prep.
Canp #9Prep.

Ri ver Queen
Honest ead

Canp #9Prep.
Canp #9Prep.
Canp #9Prep.
Al st oSurface$ll.
$11.
$11.
$11.
$11.
$11.
$11.
$10.
$10.
$10.
$11.
$11.
$11.
$11.
$11.
$11.
$11.
$11.
$11.
$11.
$11.
$11.
$11.
$11.
$11.
$11.
$12.
$11.
$11.
$12.
$11.
$10.
$10.
$11.
$10.
$10.
$10.
$11.
$10.
$11.
$11.
$11.
$11.
$11.
$11.

Ken Surface
Ken Surface
Canp #1

Al ston

Al ston

Al ston
Sinclair #2
Sinclair #2
Sinclair #2
Ken Surface
Ken Surface
Ken Surface
Ken Surface
Ken Surface
Ken Surface
Ri ver Queen
Honest ead
Ken Surface
Ken Surface
Honest ead
Honest ead
Ri ver Queen
Honest ead

Canp #9Prep.

G braltar

G braltar

Al ston

Ri ver Queen
G braltar
Ken Surface
Wal t onCr eek
Ken #4

Ken Surface
Ken #4

Ken #4

Ken #4

Ken Surface
Ken #4

Ken Surface
Ken Surface
Ken Surface
Camp #1

Ken Surface
Ken Surface

$11.
$11.
$11.
$11.
$11.
$11.
$11.
$11.
$11.

512
469
469
713
512
512
469
713
469
876
876
512
765
145
512
512
698
993
698
512
512
876
145
876
512
145
145
512
876
876
512
512
512
876
876
527
876
512
612
415
698
993
445
698
698
698
512
698
512
512
512
765
876
876

RPRR RPRRRR
(o)X N e R No ) NerNerNe))

w

00 O 00 00 00 O) 0O 00 O 00 00 0O OO 00O OO0 00 00 0O OO OO OO0 0O OO 0O 0O OO OO0 0O 0O 0O ©O OO0 0O 0O CO N CO0 00 0O

[

[

[

e e
(o)X Mol Werlo))

$184.
$183.
$183.
$187.
$184.
$92.
$183.
$187.
$183.
$95.
$95.
$92.
$376.
$89.
$92.
$92.
$85.
$87.
$85.
$92.
$92.
$95.
$89.
$95.
$92.
$89.
$89.
$92.
$95.
$95.
$92.
$92.
$92.
$95.
$95.
$100.
$95.
$92.
$100.
$182.
$85.
$87.
$180.
$85.
$85.
$85.
$184.
$85.
$184.
$184.
$184.
$94.
$190.
$190.

19
50
50
41
19
10
50
41
50
01
01
10
48
16
10
10
58
94
58
10
10
01
16
01
10
16
16
10
01
01
10
10
10
01
01
22
01
10
90
64
58
94
64
58
58
58
19
58
19
19
19
12
02
02
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Ceorge K Wiitten
Cary Graham

Ver non Keel i ng
Marvin Crick
Janmes Ellis

James M1 1Iigan
Jerry Mbore
Rickie WIIlians
Cifton Stewart
Kenneth Sullivan
John D. Zachery
Ronni e L. Cossett
Qis Hal conb
John Chi nn

Roger Travis
Lonni e Neumann
Kennet h Car dwel |
Roy L. Mller

Di ckie W Rock

Camp #1
Camp #1
Camp #1
Camp #9
Camp #1
Camp #1
Camp #1
Camp #9
Ken Sur
Camp #9
Camp #2
Camp #1
Camp #9
Camp #1
Camp #2
Camp #1
Camp #1
Camp #2
Ken #4

1

1
Prep.

1
1

face
Prep.

1

1
1

Tot al

$10.
$11.
$10.
$11.
$10.
$11.
$11.
$11.
$11.
$11.
$10.
$11.
$11.
$11.
$10.
$11.
$11.
$10.
$10.

993
765
698
713
698
765
765
713
876
713
993
765
713
765
993
765
765
993
698

=
00 00 00 O 00 00 O

16
16

00 00 0O 00 00 0O O 0O O

$87.
$94.
$85.
$187.
$85.
$94.
$94.
$187.
$190.
$187.
$87.
$94.
$93.
$94.
$87.
$94.
$94.
$87.
$85.

$19, 557.

94
12
58
40
58
12
12
41
02
40
94
12
70
12
94
12
12
94
58

65



