CCASE:

SOL (MBHA) V. C C & P COAL
DDATE:

198311104

TTEXT:



~1938

Federal M ne Safety and Heal th Revi ew Conm ssi on
O fice of Adm nistrative Law Judges

SECRETARY OF LABOR, ClVIL PENALTY PRCCEEDI NG
M NE SAFETY AND HEALTH
ADM NI STRATI ON ( MBHA) , Docket No. VA 83-40
PETI TI ONER A.C. No. 44-03868-03510
V. No. 1 M ne

C C & P COAL COVPANY,
RESPONDENT

DEC!I SI ON APPROVI NG SETTLEMENT
Bef ore: Judge Broderick

On Novenber 2, 1983, the Secretary filed a Mdtion to
Wthdraw its CGvil Penalty Petition based on Respondent's
agreement to pay the full anount assessed by MSHA. Acconpanyi ng
the notion were prior assessment records, a copy of the
I nvestigati on Report of Cctober 20, 1982, and information as to
the size of Respondent's operation. On Cctober 13, 1983, the
parties filed a stipulation of fact pursuant to ny prehearing
order of August 22, 1983 and Cctober 12, 1983.

| amtreating the notion as a notion to approve a
settlenment, since sufficient information has been submtted for
me to apply the statutory criteria to the proposed disposition of
this matter. Wen a penalty case conmes before the Conm ssion, it
must be consi dered de novo under section 110(k) of the Act, in
the light of the criteria in section 110(i). A proposed paynent
of the anmount previously assessed by MSHA is a proposal for
approval of a settlenent and nmay not be disposed of by ruling on
a "notion to wthdraw "

This proceeding was instituted followi ng a fatal accident on
Cct ober 21, 1982, when the rippers on a continuous m ning machi ne
being repaired started up suddenly and caught a m ner working on
the ripper chain adjustnment and killed him Three violations
were charged: (1) a violation of 30 C F. R 075.1725(c), because
repairs were being nmade on the ripperhead chain of the m ner
whi l e the machi ne was energi zed; (2) a violation of 30 CF. R [
75.509, because electrical work was being perforned on the
control circuit of the mner without the circuit being
deenergi zed; (3) a violation of 30 C F.R [75.511, because
el ectrical work was being perforned on the control circuit
wi t hout openi ng and | ocki ng out the disconnecting device. The
viol ati ons were assessed at $5,000, $5,000, and $2, 000
respectively.
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Respondent is a small operator. The subject mne, which is
its only mine, produces |ess than 100,000 tons annually. The m ne
will be worked out in approximately 5 nonths. During cal endar
year 1980, 12 violations were assessed at the mne; during 1981
16 violations were assessed. From January through Cctober, 1982,
19 violations were assessed (presumably including the 3 involved
herein). This appears to be a noderate history of previous
vi ol ati ons.

The violations were extrenely serious, since each of them
contributed to the fatal accident. Respondent was highly
negligent: The repairs were being perforned under the direction
of the section foreman, a certified electrician. There was a
history of electrical conductors being grounded on the continuous
m ner in question and the conveyor or ripperhead notors would
i nadvertently start. This history should have nade for greater
than ordinary caution in working on the nmachine. The violations
were abated in a reasonable tine.

Havi ng considered the notion in the light of the criteria in
section 110(i) of the Act, | conclude that the settlenent should
be approved.

Accordingly, the settlenent is APPROVED and Respondent is
ORDERED TO PAY the sum of $12,000 within 30 days of the date of
this order, and upon such paynent, this proceeding is DI SM SSED

Janes A. Broderick
Admi ni strative Law Judge



