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U S. Department of Labor, Denver, Col orado, for
Petitioner Harley W Shaver, Esq., Canges, Shaver,
Vol pe & Licht, Denver, Colorado, for Respondent

Before: Judge Melick

This case is before me upon the Petition for Assessnent of
Cvil Penalty filed by the Secretary of Labor pursuant to section
105(d) of the Federal Mne Safety and Health Act of 1977, 30
U S.C. 0801, et seq., the "Act," for two violations of
regul atory standards. The general issue before nme is whether the
Cyprus Industrial Mnerals Corporation (Cyprus) has violated the
cited regul atory standards and, if so, whether those violations
were "significant and substantial"” as defined in the Act and as
interpreted by the Commission in Secretary v. Cenent Division,
Nati onal Gypsum Conpany, 3 FMBHRC 822 (1981). If it is
determ ned that violations have occurred, it will also be
necessary to determ ne the appropriate penalty to be assessed.

On June 8, 1981, a truck driver was killed at the Cyprus
Yel | owst one M ne when his 35-ton haul truck went over the edge of
an ore stockpile. MSHA inspector Darrel Wodbeck subsequently
i ssued two citations under section 104(a) of the Act for
regul atory violations in connection with the incident. One of
the citations (No. 342876) charges a violation of the standard at
30 CF.R section 55.9-54 and reads as foll ows:
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On June 8, 1981, at approximately 1330, a haul truck driver
was fatally injured when the 35-ton haul truck he was driving went
over the edge of a 30-foot high ore stock pile. The stockpile
was | ocated at the pit sorter area. The bermthat was provided
was not of sufficient height and it was not |ocated far enough
back fromthe dunp edge to prevent overtravel onto unstable
ground. Statenents nmade by enpl oyees that were working in the
area indicated that the bermwas approximately two feet high
The axl e height of the truck was three feet.

The cited standard requires that "berns, bunper bl ocks,
saf ety hooks, or simlar nmeans shall be provided to prevent
overtravel and overturning at dunping |ocations.”

Cyprus readily concedes that there was no berm or ot her
required restraint in place where the haul truck went over the
edge of the stockpile but argues that it was not in violation of
t he standard because the haul truck was itself in the process of
"dunping a bernf. Cyprus clains that it had instructed its
truck-drivers, including the victimin this case, to dunp 15 to
20 feet back fromthe edge of the stockpile and that the
front-end | oader or bulldozer would then push the material to the
edge to forma berm The evidence shows, however, that contrary
to the purported instructions, ore had in fact been previously
dunped right at the edge of the stockpile. Inspector Wodbeck
found this to be the case and t he phot ographi c evi dence supports
this finding. Moreover, according to the undi sputed eyew tness
testinmony of the front-end | oader operator, Shirley Lane, the
rear wheels of the victims haul truck would have been only 5 to
6 feet fromthe edge of the stockpile when the ground gave way,
thus confirmng that the | oads were in fact not being dunped 15
to 20 feet back fromthe edge.

In Iight of the operator's contentions that the stockpile
was i nspected each day by managenent personnel and that only one
trip had been nade by a haul truck to the stockpile before the
accident that day and the evidence that the haul trucks had for
some period of time being dunping right at the edge of the
stockpile, it may reasonably be inferred that agents of the
operator were aware of the practice of dunping close to the edge
wi t hout a berm and had not stopped the practice. | accordingly
find that there was a violation of the cited standard and t hat
the operator was negligent in permtting continuing violations of
the standard for sone period of tine.
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The violation was al so of high gravity. There is no dispute
that at the sane tine the haul trucks were dunping on the 30 foot
stockpile, a front end | oader was in effect underm ning the
stockpile directly bel ow the dunping location as it renmpved the
ore. Under these circunstances, | find that there indeed existed
a reasonabl e likelihood that a truck woul d back too close to the
unst abl e edge of the stockpile and fall through, thereby
resulting in death or injuries of a serious nature. The fact
that such an incident did occur and did cause the death of a
truck driver confirns that the violation herein was "significant
and substantial™ and of high gravity. Secretary v. Cenent
Di vi sion, National Gypsum Conpany, supra.

The second citation arising out of this incident (Gtation
No. 342877) alleges a violation of the standard at 30 CFR section
55.9-55, alleging that the ground failed at the edge of the
stockpil e under the weight of the haul truck. The cited standard
requires that "where there is evidence that the ground at a
dunping place may fail to support the weight of a vehicle, |oads
shal | be dunped back fromthe edge of the bank."

As previously noted, the operator contends that its truck
drivers had been instructed to dunp their loads 15 to 20 feet
fromthe edge of the stockpile. As also previously noted
however, the trucks had been, for sone tine prior to this
acci dent, dunping right at the edge of the stockpile and the rear
wheels of the victims haul truck were in fact only 5 to 6 from
the edge of the stockpile when it gave way. Thus it is apparent
that if such instructions had been given, those instructions were
customarily ignored w thout any corrective action by the
operator.

Since | have already found that it was the regular practice
for the front end | oader to renove ore and thus underm ne the
stockpile directly beneath the dunping location, it is clear that
t he operator also knew or should have known that the ground above
it, near the edge of the stockpile, could very well fail to
support the weight of the 35-ton haul trucks dunping at the edge
above. | therefore find that the violation has been proven as
charged and that the operator was negligent. Under the
circunstances, there also existed a reasonable Iikelihood of
ground failure near the edge of the stockpile and that a hau
truck could very well pass through the failed portion of the 30
foot stockpile resulting in death or injuries of a serious
nature. The violation was therefore "significant and
substantial”™ and of high gravity. Secretary v. Cenent D vision
Nat i onal Gypsum Conpany, supra.

In determ ning the appropriate penalty to be assessed in
this case, | have also taken into consideration that the operator
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is of medium size and that the violative practices were

i medi ately discontinued. There is insufficient evidence of any
prior violations and no evidence that the penalties here inposed
woul d inpair the operator's ability to continue in business.
Under all the circunstances, | find that penalties of $1,200 for
each violation are appropriate.

CORDER

The Cyprus Industrial Mnerals Corporation is hereby ordered
to pay the following civil penalties within 30 days of the date
of this decision:

Citation No. 342876 $1, 200.
Citation No. 342877 $1, 200.
Gary Melick

Assi stant Chief Adm nistrative Law Judge



