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Federal M ne Safety and Heal th Revi ew Conm ssi on
O fice of Adm nistrative Law Judges

SECRETARY OF LABOR, ClVIL PENALTY PROCEEDI NG
M NE SAFETY AND HEALTH
ADM NI STRATI ON ( MSHA) , Docket No. WEVA 83-138
PETI TI ONER A.C. No. 46-02557-03504
V. Jerry Run Surface M ne

THOWPSON COAL & CONSTRUCTI ON,

I NC. ,
RESPONDENT
DEC!I SI ON
Appear ances: Thomas A. Brown, Esq., Ofice of the Solicitor,
U S. Department of Labor, Phil adel phia, Pennsyl -
vania, for Petitioner Charles G Johnson, Esq.,
Johnson & Johnson, d arksburg, West Virginia,
for Respondent
Bef or e: Judge Melick

Hearings were held in this case on Septenber 22, 1983, in
C arksburg, West Virginia. A bench decision was thereafter
rendered and appears below with only non-substantive changes.

The case before ne today is based upon the Petition for
Assessnment of Civil Penalty filed by the Secretary of
Labor, Mne Safety and Health Admi nistration (NMSHA).
One violation of the standard at 30 CFR Section 41.20
is alleged and charges the Thonpson Coal & Construction
Conmpany, Inc. (Thompson), with failing to file an
updated "Form 2000-7" with the MSHA District Manager
listing the operating officials and principal officer
in charge of safety at the Jerry Run Mne. The
standard at 30 CFR Section 41.20 requires that "QeEach
operator of a coal or other mne shall file
notification of |legal identity and every change thereof
with the appropriate District Manager of the M ne
Safety and Health Administration by properly
conpleting, mailing, or otherw se delivering Form
2000-7 "legal identity report' which shall be provided
by the Mne Safety and Health Admi nistration for this
pur pose."
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The general issue before me, of course, is whether
there was indeed a violation as alleged, and, if so, what
is the appropriate civil penalty to be assessed. The
specific issue before ne is whether on Decenber 8th, 1982,
the date this citation was issued and the violation cited,
the m ne operator had failed to file a nodification of his
legal identity report as required. The evidence in this
case shows that as of March 15, 1982, the operator had
filed a proper legal identity report (Form 2000-7), and
there is no dispute over that (Exhibit G2). At that tine,
Richard L. Bryant was identified as m ne superintendent and
in charge of health and safety. The evidence shows that when
MSHA | nspector Al onzo Curry appeared on Decenber 8, 1982, for
a spot inspection at Thonpson's Jerry Run M ne, Bryant was
not present and that Larry Reall represented to the inspector
that he was then in charge of health and safety and was nine
superintendent. It is not at all clear, however, how | ong
M. Reall had been in charge, either as superintendent or in
charge of health and safety matters, and it appears that there
was a transitional period around this time; that is, transition
fromM. Bryant's being superintendent and in charge of health
and safety and turning those responsibilities over to M. Reall.

Now, Section 41.20 of the regul ati ons does not set
forth any time limt within which the operator nust
file his notification of changes in his legal identity.
However, 30 CFR [041.12 gives the operator thirty days
after the occurrence of any change to file the
i nformati on required and the Secretary has acknow edged
in this case that the operator would i ndeed have thirty
days fromthe date of any change to file any
correspondi ng nodification to his legal identity
report.

Under the circunstances of this case it is not known
preci sely when the change in job responsibilities
actually occurred. There is absolutely no evidence on
that point so as of Decenber 8th, when the citation was
drawn, it is not known whether M. Reall had been
acting as superintendent and in charge of health and
safety for one day, five days, twenty days, thirty
days, forty days, or whatever. Under the circunstances,
it is inpossible to determ ne whether the operator
failed to
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file within 30 days of the change in nanagenent. Accordingly,
| cannot find a violation of the cited standard, and | am
going to vacate the citation.

| think in spite of this ruling that M. Thonpson does
recogni ze the significance of filing these reports even
though, in this case, it appears that there is no
gquestion that there was sonmeone in charge, whether it
was Bryant or M. Reall. |If MSHA is unable to nmaintain
a current roster of who is responsible for the
operation of a mne and who is going to be in charge of
heal th and safety, some |ess responsible operators
woul d certainly use that to their advantage in not
conmplying with health and safety matters and perhaps
woul d not even have someone in charge of health and
safety. So, although there is not that situation in
this case, | think the operator would have to recognize
that there is a valid reason for this regulation to be
on the books, and it is essential that it be conplied
wit h.

ORDER
Citation No. 2020854 is hereby vacated and this case is

di sm ssed

Gary Melick
Assi stant Chief Adm nistrative Law Judge



