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Federal M ne Safety and Heal th Revi ew Conm ssi on
O fice of Adm nistrative Law Judges

SECRETARY OF LABCR, DI SCRI M NATI ON PROCEEDI NG
M NE SAFETY AND HEALTH
ADM NI STRATI ON ( MSHA) , Docket No. LAKE 83-9-D
ON BEHALF OF
FRANK CRONI N AND MERREL NI XON, MSHA Case No. VI NG CD-82-17
COVPLAI NANT

Sunnyhill No. 9 South M ne
V.

PEABODY CQOAL COVPANY,
RESPONDENT

DECI SI ON

Appear ances: Patrick M Zohn, Esqg., Ofice of the Solicitor
U S. Departnent of Labor, Ceveland, Chio, for
Conpl ai nant M chael O MKown, Esq., St. Louis,
M ssouri, for Respondent Thomas Myers, Esq.,
Shadysi de, Chio, for Intervenor Local Union
1340, UMM District Six

Bef or e: Judge Steffey

Pursuant to an order consolidating i ssues and providing for
hearing i ssued August 12, 1983, a hearing in the above-entitled
proceedi ng was held on Septenber 27 through Septenber 30, 1983,
i n Col unbus, GChio, under section 105(c)(2), 30 U S.C. 0O
815(c)(2), of the Federal Mne Safety and Health Act of 1977.

The conplaint was filed on Cctober 19, 1982, and all eges
that respondent attenpted to di scharge both conpl ai nants because
they refused to shovel coal out of a belt feeder w thout proper
precauti ons having been taken to assure that the belt feeder was
deenergi zed and that all power to the belt feeder had been
di sconnected. It is also alleged that respondent prohibited
conpl ai nants fromexercising their right to have a safety
conmmitteenan called to determne if conplainants were properly
exercising their individual safety rights. The discharge was
subsequently nodi fied by an arbitrator to a 5-day suspension
wi t hout pay and enpl oyee benefits. Therefore, the primry
econom c relief sought by conpl ainants was full back pay and
enpl oyment benefits for the 5-day suspension

After the parties had conpleted their presentations of
evi dence, | rendered the bench decision which is reproduced bel ow
(Vol. IV, Tr. 30-59):
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It is necessary in a decision such as this to make sonme findi ngs
of fact. After 3 |long days of hearing, the findings are sonewhat
extensive, but | feel that they are necessary in order to set
forth the basic facts which the various w tnesses have presented.
The findings will be made in enunerated paragraphs.

1. Merrel N xon and Frank Cronin were working in Peabody's
Sunnyhill No. 9 South Mne on June 23, 1982, on the
4-p.m-to-mdnight shift as the | oader operator and | oader
hel per, respectively, in the 1 South 1 East Section. They
traveled into the mine in a man trip and arrived on the section
about 4:45 p.m There was a lack of brattice curtains and there
were sonme water |eaks in the hoses supplying water to the | oading
machi ne, but eventually enough curtains were obtained to provide
the required 9,000 cubic feet of air per mnute at the | ast open
crosscut and an adequate amount of water was provided for |oading
coal

2. After Nixon and Cronin had | oaded two or three cuts of
coal, their section foreman, Ral ph Sims, ordered themto go to
the feeder which was out of order. They went to the feeder and
found that it had been tramed to a point about 25 feet inby the
tail piece where the feeder was stuck in a diagonal position in D
Entry, which is also known as the belt entry.

3. Avrepairman named Ml an Bizic had determ ned that the
tram chai n had broken which prevented further nmovenent of the
feeder under its own power. The conveyor belt on the feeder was
al so i noperable, and Sims, the section foreman, believed that
the repairs to the conveyor belt could not be made unl ess soneone
shovel ed about 2 tons of coal out of the feeder. Sims,
therefore, asked Cronin to obtain two coal shovels at the
tail piece so that the coal could be renmoved fromthe feeder where
it had been left in a pile when the conveyor chain broke. After
Cronin had obtained the two shovels, N xon and Cronin claimthat
Sims asked themto get into the feeder and shovel out of the
feeder 2 tons of coal which were in the feeder when the feeder's
conveyor belt ceased to work.

4. Cronin asked Sinms if the power was off the feeder and
Simms did not answer Cronin until Cronin had asked about the
feeder's deenergi zation a second tine. After Cronin's second
qguestion, Sinms told Cronin the power would not hurt himand that
the breaker had been knocked or turned off. Cronin and N xon
then went around to the end of the feeder into which the shuttle
cars dunp coal and started shoveling coal fromthat position with
their feet on the mne floor. N xon and Cronin say, however,
that Simrs, after telling themto get up into the feeder twice
gave thema third order to get up in the feeder and shovel coal
At that point, N xon clainms he asked Sinms to
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call the Safety Committee. N xon and Cronin say that without
responding to Nixon's request for the Safety Conmttee, Sinms
left the feeder and went into the dinner hole. N xon and Cronin
say they thought Sinms had gone to call the Safety Conmtteenen,
but, in fact, he called the Mne Minager, John Ludw g, and asked
himto send a vehicle to the section to transport fromthe m ne
two enpl oyees who had refused to shovel coal when Sims asked
themto do so

5. After Sinms had finished talking to Ludwi g, he returned
to the feeder where N xon and Cronin say they were stil
shovel ing coal fromthe dunping end of the feeder. N xon and
Cronin say that Sims advised themthat their tine had stopped
and he told themto go to the dinner hole and wait to be taken
out of the mne

6. About 20 minutes later, Ludwig arrived on the section
wi th Assistant M ne Manager John Hol skey. Ludwig went into the
di nner hol e where other mners were waiting for Sinrms to give
them further orders. Wile Ludwig was in the dinner hole, the
operator of the roof-bolting machi ne, Ronald Baker, told Ludw g
that he had personal ly observed both N xon and Cronin shoveling
coal out of the feeder when he wal ked within 30 feet of the
feeder on the way to the dinner hole. Ludw g responded that he
had conme to take N xon and Cronin out of the mine rather than to
argue the nerits of the situation

7. VWile Nixon and Cronin were wal king to the personne
carrier, known as a "nmule,” to be taken out of the m ne, N xon
asked for safety gl asses because Peabody has a rule that persons
riding in open vehicles should wear safety glasses. Ludw g
wanted to know i f they had not been issued safety gl asses, and
they replied, "Yes," but Cronin had left his at hone and N xon
had left his in his clothes basket in the bathhouse. Ludw g
obt ai ned gl asses for themand they started out of the mne in the
mul e, but the batteries were | ow on power and woul d hardly nove
the mule. The batteries continued to | ose power, so Ludwi g and
Hol skey called for another vehicle to conme to pick themup and
they transferred to another personnel carrier called a four-mn
rover. N xon asked to inspect the brakes and |lights before he
got into the rover, but Cronin said that Hol skey told N xon to
get the goddamm hell in here; you don't need to inspect.
Therefore, N xon and Cronin got into the rover and all four nen
went on out of the mne. Once they reached the surface, N xon
saw MSHA | nspector El mer Cornett and went to himto ask himto
check the lights and the brakes on the rover because Hol skey had
refused to | et himexam ne the rover. N xon went with Cornett to
exam ne the brakes and lights on the rover and Cornett found them
to be satisfactory. N xon then told Cornett about a m ssing jack
and bar. Cornett wote a citation for the failure of the rover
to have a jack and bar, after
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Cornett had returned to his office and had obtai ned a proper

saf eqguard notice for inclusion in the citation as a basis for its
i ssuance.

8. N xon also told Cornett that he and Cronin had been
fired, but N xon did not finish explaining the details to Cornett
because Ludw g advised Ni xon and Cronin that they should | eave
the m ne property as they had been suspended.

9. N xon and Cronin cane back to the mine for a 24/48-hour
meeting on their suspension notices, but there had been a parti al
wor k st oppage and John Goroncy, the mne superintendent, declined
to participate in a discussion of the nerits of the suspension at
that time. Goroncy did, however, hand N xon and Cronin a letter
of suspension with intent to discharge. A neeting on the nerits
was eventually held after the 48-hour period had expired and the
matter went to arbitration. A hearing was held on July 15 and
July 22, 1982, and the arbitrator's decision was i ssued on August
10, 1982. The arbitrator held that N xon and Cronin had contrived
the safety issue as a pretext after they were di scharged, but he
al so held that discharge was overly severe under the
ci rcunst ances and required Peabody to reinstate N xon and Cronin
after suspending themfor 5 days w thout pay and ot her enpl oyee
benefits.

10. Elner Cornett, the inspector who wote the citation for
failure of Peabody to have a jack in the rover, as described in
Fi nding No. 7 above, was at the m ne on June 23 for the purpose
of perform ng a respirable dust inspection. He had been on the 1
South off 1 East Section for about the first 2 or 3 hours of the
shift and had taken an air reading indicating at that tine that
there was a velocity of 9,500 cubic feet per mnute at the | ast
open crosscut. Although he was performng a respirabl e dust
i nspection, he could have witten a citation for any violation he
m ght have seen, but wote none. He left the 1 South off 1 East
Section before the feeder becane inoperable, but he testified
that it would have been a violation of section 75.1725(c) for
Ni xon and Cronin to have been inside the feeder shoveling coa
wi t hout having the power cable | ocked out at the power center.
The inspector said he would consider it a violation for N xon and
Cronin to shovel fromthe dunping end of the feeder if their
shovel s had cone into contact with the conveyor belt while the
breaker was off on the feeder but with the power cable stil
energi zed. He also said he would consider it unsafe for N xon
and Cronin to shovel out coal fromthe dunping end of the feeder

whil e the breaker was off if the power cable was still energized,
and that while he mght not wite a citation for shoveling in the
| ast -descri bed i nstance, he would still require them that is,

Ni xon and Cronin, to stop shoveling in that situation as he
consi dered that such shoveling woul d be an unsafe practi ce,
because there is al ways
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a chance that the feeder could nove even though the breaker has
been put in the off position

11. Wayne Hart was one of the shuttle car operators on June
23 when the feeder becane inoperable. Sinms asked himto assist
inthe repair work on the feeder. After Hart had assisted Sims
and Mlan Bizic, the repairman, in lining up the tram chain,
Bizic went to the parts wagon to get a connecting |ink
Therefore, Hart clains that he was the only other person present
at the tine Simms ordered Nixon and Cronin to get into the feeder
and shovel coal. Hart said that he is certain that Sinms wanted
Ni xon and Cronin to get inside the feeder to shovel coal, and
Hart insisted that the only way the feeder could have been
conpletely cleared of coal would have been for themto get into
the feeder at its narrowest point, that is, inby the apron where
the shuttle cars dunp coal. N xon and Cronin would have had to
have been very close to the pick breakers in order to shovel from
the position described in the preceding sentence. Hart cl ains
that he is certain fromthe gesture made by Sims when he ordered
Ni xon and Cronin to shovel coal that Sims wanted themto shovel
coal frominside the feeder in the aforesaid position which is
al so the | ocation which N xon and Cronin say they believe they
were ordered by Simms to position thenselves for shoveling. Hart
al so clains to have heard N xon ask for the Safety Committee and
alternate work and he supported Nixon's claimthat Sims did not
respond to N xon's request for the Safety Conmttee to be call ed.
Hart al so clains that he thought Simms had gone to call the
Safety Conmttee and said that he was very surprised when Sinmrs
returned and advi sed Nixon and Cronin that their tinme had stopped
and that they should go to the dinner hole to be taken out of the
m ne.

12. Mlan Bizic was the repairman on 1 South off 1 East
Section. He explained that the feeder stopped functioni ng when
t he chain which drives the conveyor belt stopped working and that
he and Sims agreed that coal could still be produced on that
shift if the feeder were trammed out of the way so that one of
the shuttle cars could be lined up with the conveyor belt and
used as a tenporary feeder while the other shuttle car continued
to haul coal. It was their intention to tramthe feeder into the
second crosscut outby the face, but the tramchain al so broke so
as to |l eave the feeder in a position which prevented use of a
shuttle car as a substitute feeder. After Sinms, Bizic, DeMoss,
and Hart had done sone alignnent on the tramchain, Bizic left to
get a connecting link. He spent about an hour at the parts wagon
wi t hout ever finding the part he wanted, but finally he started
back to the feeder with a bolt with which he hoped to nmake a
tenporary repair of the tramchain. He found that everyone el se
on the crew had gone away fromthe feeder to the dinner hole, so
he al so went to the dinner hole and did not go back to work on
the feeder at all.
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13. Bizic has had 34 years of experience in coal mnes including
a lot of work as a repairnman and as a safety inspector for
Consol i dati on Coal Conpany. He did not hear Sims order N xon
and Cronin to get into the feeder to shovel coal, but he did not
think it would have been safe for themto work in the feeder
wi t hout having the trailing cable | ocked out at the power center.
He said any miner had the right to go to the power center and
di sconnect the cathead before getting on a piece of equipnment to
wor k where noving parts might cause himinjury, if the nmachine
were to start as he has known equi pment to start, even after the
breaker swi tch has been turned off. Bizic said that if he had
been present when Sims ordered N xon and Cronin to shovel coal
he woul d have gone to the power center and woul d have | ocked out
the cathead for the feeder's power cable regardl ess of whether
Sinmms asked that that be done or not.

14. The superintendent of the Sunnyhill M ne on June 23,
1982, when N xon and Cronin were suspended with intent to
di scharge, was John Goroncy. He was called at home by Ludwi g
between 11:30 p.m and m dnight and was told that Ludw g had
brought Ni xon and Cronin out of the mine for refusing to obey
Sims' direct order to shovel coal out of the feeder. Coroncy
specifically asked Ludwig if a safety issue was involved, and
Ludwi g said that no safety issue was raised about the refusal to
shovel coal, but that N xon and Cronin had requested safety
gl asses before riding in the mule and had been gi ven gl asses, and
that N xon had requested that he be allowed to inspect the
four-man rover when they transferred to that vehicle, after the
batteries ran down on the nule, and that N xon would not get into
the rover until Hol skey had given hima direct order to do so.
Coroncy deni ed that Hol skey used profanity in ordering N xon to
get into the rover.

15. Goroncy confirmed Ni xon's and Cronin's statenent that
t he next norning, June 24, Goroncy personally handed N xon and
Cronin letters stating that they had been suspended with intent
to discharge. Coroncy said that he refused to hold a 24/ 48- hour
nmeeting provided for in the Wage Agreenent when he | earned that
there had been a work stoppage at the Sunnyhill Mne. Goroncy
said a 24/ 48-hour neeting was eventually held within the 48-hour
peri od based on the date when the miners returned to work.
Coroncy declined to reinstate Nixon and Cronin to their jobs
after that nmeeting and the matter went to arbitration as
described in Finding No. 9, supra.

16. Goroncy, who has a B.S. degree and is a professiona
engineer with electrical training, introduced Exhibits A, G H,
and | to show the power circuits on the feeder. 1In layman's
terms, there is a lever on the side of the feeder which, when
pushed down, stops the power fromflowing into the circuit
breaker. The lever has to be pushed down and pull ed back through
a horizontal position to reenergize the circuit breaker
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Additionally, there are 3 buttons to the right of the breaker

| ever as shown on Exhibit A They are | abel ed and one starts the
pi ck breakers to running when held in for about 2 seconds;

anot her button starts the conveyor belt noving after the pick
breakers have started; and the third button is a stop button
which will stop both the pick breakers and the belt conveyor from
nmovi ng, but the circuit breaker does not open until the lever is
pushed down. Although Goroncy thinks it is safe to shovel coa
out of the feeder with only the breaker switch pushed down, he
woul d feel safe about having a person work inside the feeder near
the pick breakers only with the cathead on the feeder cable

wi t hdrawn at the power center.

17. Goroncy made the decision to discharge N xon and
Cronin. In doing so, he did not take into consideration that
neither of them had ever previously refused to obey a work order
given by their supervisor. Goroncy said that it was inportant
t hat discipline be maintained, because Peabody is responsible for
all personnel and discipline is easily eroded if enployees can
ignore a section foreman's work orders w thout giving a reason
whi ch managenent can consi der and evaluate at the tinme the
enpl oyee refuses to obey the order. CGoroncy thinks that the
i ssue of Sims having ordered Ni xon and Cronin to get into the
feeder to shovel coal was raised for the first tine at the
arbitration hearing.

18. Ralph Simms' testinony agreed in general with the
findi ngs nmade above. He agrees that he was confronted with a
nunber of production problens during the early part of the shift
on June 23, but he considers themto have been routine in nature.
He agrees that there were broken trailing cables and probl ens
with curtains and water hose connections, but he said that his
first real difficulty occurred about 9:30 p.m when the conveyor
chain on the feeder broke just as a shuttle car was dunpi ng coa
onit. He said that he tried to get the feeder out of the belt
entry so that a shuttle car could be used as a substitute,
tenmporary feeder, but the tramchain broke, thereby |eaving the
feeder stalled partially in the second crosscut fromthe face and
partially in the belt entry. At that point he knew he coul d not
produce any nore coal, so he left the feeder and nade a tour of
the face giving orders to the mners to hang curtains, take the
cutting machine to the track for replacenent of a tire, and
requesting N xon, Cronin, and Hart to assist down at the feeder

19. Simms' testinmony varies from N xon's and Cronin's in
i nportant respects fromthe point that DeMbss, Bizic, Hart,
Ni xon, and Cronin gathered at the feeder. Sims said they first
tried to get the tramchain repaired and that DeMss, Bizic, and
Hart were working on that while he asked Cronin to get two
shovel s to shovel coal out of the feeder. Sinms agreed that
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Cronin asked if the power was off the feeder; and Sims stated
that he told N xon and Cronin that the breaker had been knocked
and stated that N xon and Cronin finally went to the dunping end
of the feeder and threw out three or four shovels of coal. At
that point, Bizic asked that the tramcogs be jogged so that it
was necessary to ask Nixon and Cronin to stand back while he
reenergi zed or closed the circuit breaker on the side of the
feeder. After Simms had lined up the cogs to Bizic's

sati sfaction, he pushed the breaker |ever back down to deenergize
the circuit breaker. By that tine, N xon and Cronin had gone
over and had sat down against the rib of the closest pillar in
the crosscut. Sims stated that he asked themtw ce again to
resume shoveling; and that after one request, N xon told Sims to
get off his back. Sims said he told Ni xon he was not on Ni xon's
back, but that the coal needed to be shoveled out of the feeder
so that the next shift, which was purely a maintenance shift,
could repair the conveyor chain. Sims clainmed that he finally
addressed N xon and Cronin by nanme and told them he was gi ving
thema direct order to shovel coal. Wen they still did not
respond, he told themthat if they were not going to work, he
woul d get thema ride out of the mne. Thereafter, Simms called
Ludwi g, the m ne manager, and asked himto send transportation
for two mners who refused to obey an order to shovel coal

After calling Ludwig, Simms returned to the feeder and told Ni xon
and Cronin that, as far as he was concerned, their tinme had
stopped and that they could go to the dinner hole and wait for
their transportation out of the mne

20. Simms' testinony also differs fromN xon's and Cronin's
in that Sinms clains DeMbss cane around the dunpi ng end and began
shovel i ng coal when N xon and Cronin failed to respond to Sims’
order. Sims' statenent also differs fromHart's testinony in
that Simms clains he told Hart to shovel when Nixon and Cronin
failed to do so, and that Hart did shovel, whereas Hart denies
that he ever shoveled any coal at all. Hart also clains that
DeMbss went with Bizic to the parts trailer and that no one was
left around the feeder other than Hart, Sims, N xon, and Cronin.
Sims al so denies that N xon requested the Safety Committee,
whereas Nixon and Hart both say N xon requested the Safety
Conmittee; and Hart even clainms that N xon asked for alternate
wor k, which N xon hinmself never clains to have requested.

21. Ludwi g received the phone call from Si nrs about 11:30
or 11:40 p.m Ludwig first asked Hol skey to go in the mne by
hi nsel f and bring Ni xon and Cronin out, and then deci ded he woul d
go along and get first-hand know edge of the facts. On the way
in, they came to a derailed supply car and transferred froma
four-man rover to a five-man nule. The jack fromthe nmul e was
bei ng used to get the car back on the track, so Ludw g took the
jack fromthe rover and put it in the nule. On the way back out
of the mne, the batteries becane so weak in the mule that
Hol skey had to call for another vehicle and the punper
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brought themthe four-man rover they had used to comence their
tripinto the mine in the first place. Ludwig forgot to renove
the jack fromthe nmule and replace it in the rover. Therefore,
when all four men arrived on the surface, Inspector Cornett was
waiting for Nixon to cone out of the mine with the respirable
dust sanpling device which Cornett had put on Ni xon at the

begi nning of the shift. Ni xon asked Cornett to inspect the
rover, and N xon told Cornett that there was no jack in the
rover. Cornett found the brakes and the |ights working
satisfactorily, but as indicated in Finding No. 7, supra, there
was no jack in the rover.

22. Ludwig's testinmony generally conforns with the other
W t nesses' testinony except that he denied that Hol skey used
profanity in ordering Nixon to get into the rover when they
transferred fromthe mule to the rover on the way out of the
m ne. Al so Ludwi g stated that Baker remarked when he, N xon, and
Cronin were | eaving the dinner hole to go to the nmule, that Baker
told Nixon and Cronin to go on to the surface with Ludwi g and
that the Union would see that they returned to work the next day
with full pay. Ludwig also clains that even though he declined
to argue with Baker as to whether N xon and Cronin had actually
shovel ed any coal, that his refusal to argue that point was no
reason for Baker to refrain fromdiscussing a safety issue with
himif one existed. Ludwi g's recollection of N xon's di scussion
with Cornett was that N xon only told Cornett about the jack in
the rover, whereas Cornett clains that N xon told himabout other
thi ngs, including the fact that he had been fired.

23. Holskey's testinony is also in general agreenent with
that of the other w tnesses, except that he denied that he used
profanity in ordering Nixon to get into the rover and stated that
it is contrary to Peabody's policy for managenent personnel to
use profanity in giving orders to enpl oyees. Hol skey had j ust
cone out of the mine from acconpanyi ng | nspector Cornett
under ground when Sims cal led, thereby requiring himto go
i medi atel y back underground. Neither Ludwi g nor Hol skey recal
that Cornett was at the mine on June 23 to nake a respirabl e dust
i nspection and neither recalls that N xon was wearing a
respirabl e dust collecting device, but Hol skey said the mne was
i nspected so frequently that he could not recall the specifics
as to the inspectors' visits to the mne. Hol skey said that he,
Ludwi g, and Sims di scussed the shoveling incident and each of
themwote a separate report at Goroncy's request, and that it
was about 1:00 a.m when he and Simms left the mine to return
hone. Hol skey and Sinms are in the same car pool

In the argunents which the parties nmade prior to the
rendering of the bench decision, M. MKown referred to sone
perti nent Comni ssion and court cases with respect to what is
required before it can be said that a mner has properly raised
his right to refuse to work because of a safety problem
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One of the cases that M. MKown nentioned is Secretary on behal f
of Mchael J. Dunmire and Janmes Estle v. Northern Coal Co., 4
FMSHRC 126 (1982). |In that case the Conm ssion stated that where
reasonably possible, a mner should ordinarily give the operator
an expression of the hazard at issue before leaving; and if not
possi bl e, as soon after |eaving as reasonably possible. There
shoul d al so be a good-faith belief as to the existence of the
hazar d.

M. MKown has nade that sane observation about the
requirenents for raising a refusal to work because of a hazardous
condition. And, as M. MKown al so pointed out, if a mner does
refuse to work, he should nmake the conpl ai nt about the unsafe
condition so that the operator would be able to take action to
correct the unsafe condition and protect other mners who are
still working.

I think that M. Zohn has stated in reply to M. MKown's
argunent that there were no other people who could have been
assigned to shovel in this instance, but, it is a fact that
Cronin testified that when he went into the dinner hole, Hart and
Bi zi c were shoveling coal out of the feeder. That was al so the
testinmony of Simms, except that Sims stated that DeMbss and Hart
were shoveling coal out of the feeder. So, at |least Cronin
agreed with Simms to the extent that they both testified that
Hart was shoveling coal out of the feeder

By Cronin's only having asked Simms if there was power on
the feeder wi thout expressly talking about the safety hazard,
Sinmms failed to realize that a safety hazard was invol ved
Therefore, he also ordered Hart to shovel coal after Cronin and
Ni xon declined to do so, and Cronin agrees that Hart was
shoveling coal at the tine Cronin and N xon left the feeder to go
to the dinner hole to await transportation out of the mne

Now, as for the argunent that all Cronin had to do was to
ask Simms if the power was on, and at that point it becane Sinms'
obligation to figure out what needed to be done and i nterpret
that as a refusal to work because of a safety hazard, the
evi dence does not support an argunent to that effect, because
Sims believed that as long as a person is not actually working
on an electrical circuit, it is only necessary to knock the
circuit breaker on the side of the nachine to nake it entirely
safe to work on such things as shoveling coal out of the feeder
even if a person is inside the feeder doing the shoveling.

The i ssue of whether power nust be turned off at the power
source before nechani cal |abor, as distinguished fromelectrica
work, is performed on equi prent was deci ded by the Commi ssion in
Kai ser Steel Corp., 3 FMSHRC 2463 (1981). |In that case, the
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Conmi ssion held that it is a violation of section 75.509 for an
operator to fail to deenergi ze equi pnent before nechanical work
is done on it, even if the mechanical work involves only the
changi ng of bits on a shearing wheel because, in that case, the
wheel started running accidently even though the operator thought
he had turned off the power.

Therefore, the Conm ssion has already rejected the sane
argunent that Simrms felt was appropriate in this case, nanely,
t hat knocki ng the breaker on the feeder was sufficient
deenergi zation preparatory to having coal shovel ed out of the
feeder. Ludwig and Goroncy both agreed with Sims, that is,
Ludwi g believed that all a person had to do in the case of the
feeder was to knock the breaker at the feeder and that he did not
have to go back and pull the cathead out of the power center
The only tine Goroncy differed fromthat view was that he thought
that the cathead had to be pulled if a person intends to work
ri ght beside the pick breakers.

As | understand the requirenment for raising a safety issue
in connection with a refusal to work, the burden is on the mner
to establish that there is a safety matter to be considered, that
the work he has been asked to do is dangerous, and that he is
refusing to do the work because it is unreasonable for himto be
asked to expose hinmself to the hazards involved. The burden is
not on the section foreman to read the enployee's mnd and try to
determ ne why the enployee is refusing to work, especially as was
true in this case, when the section foreman thinks that he has
satisfied the mner's conplaint about safety by knocking the
breaker, assuming that the section foreman even conprehended t hat
a safety issue had been raised in this case.

The Conmi ssion expressly ruled in Kenneth E. Bush, 5 FMSHRC
993 (1983), that if an operator listens to a conpl aint about
safety and elim nates the hazards rai sed by the conplaint, the
work refusal |oses protection under the Act. M. Zohn, on behalf
of conmpl ai nants, has argued that Simms' interpretation of the
safety standards is incorrect. The Conmmission's ruling in the
Kai ser Steel case, supra, shows that M. Zohn is correct in
arguing that Sinmms did not properly understand the deenergization
requi renent which is necessary before mechanical work may be done
on equi prrent powered by electricity.

Neverthel ess, the fact remains that if the miners, as was
true in this case, are unable to explain to their section foreman
what safety matter they have in mnd and what it is that they
fear and, if, as was also true in this case, the section forenman
does all that he thinks is necessary to alleviate their fear or
problem then | think that the section foreman has done all that
can be done to make their working conditions safe at that point.
Unl ess the miners continue to express a fear that the nachine
still has not been sufficiently deenergized to nmake
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shoveling a safe activity, the section foreman does not know why
the mners are continuing to refuse to shovel coal out of the

f eeder.

M. Zohn is also correct in saying that the entire decision
in this proceeding nmust be based on the credibility of the
testinony given by the respective parties’ witnesses. It strains
my credulity to believe that Cronin and N xon actual |y thought
that they were supposed to crawl through about a foot or |ess of
space between the side boards on the feeder and the mne roof to
get down onto the actual conveyor belt very close to the pick
breakers in order to shovel coal which was |ocated closer to the
dunpi ng end of the feeder than it was to the pick breakers.

It woul d have been practically inpossible for conplai nants
to have gotten into the feeder since N xon is about 6 feet 1 inch
tall and Cronin is about 5 feet 10 inches tall and quite stocky.
In other words, the physical problens associated with
conpl ai nants' getting into a position inside the feeder are such
that | do not believe that Sinmms would order nen to undertake
such an unreasonable feat as getting inside the feeder so as to
shovel coal out of the narrow openi ng between the top of the
feeder and the mne roof.

The testinony of Hart was that he based his certainty that
Sims wanted N xon and Cronin to get inside the feeder sinply on
a gesture which he clainms Simms made, while Sinmms clains that his
genture was to the back of the machi ne where the coal is dunped
onto the feeder.

One of the problens in all these cases is that mners have a
trenmendous amount of difficulty in conmmunicating with each ot her
| believe that if they would talk over with their section forenen
what their real problens are, and vice versa, that they would
avoid a great many of the disputes which seemto occur. | cannot
under stand why N xon and Cronin could not have asked Si mrs where
he wanted themto position thenselves in order to performthe
shoveling of coal. Neither of themclainms to have asked that
guestion. The nost that either one of themclains is that Cronin
asked if the power was off and N xon says he asked for a safety
committee nmeeting. That is the extent of their conversation
The rest of the conversation consists of Sims repeating that he
wanted themto get the coal shovel ed out of the feeder

We have in the record the testinony of Baker, a roof bolter
who had cone down to the dinner hole after he had finished doing
some work at the face assigned to himby Sims. He says that he
saw both Ni xon and Cronin shoveling coal out of the feeder. But
Ni xon's and Cronin's testinony confirms that when Baker saw t hem
doi ng the shoveling, they were doing the only shoveling which
Sims agreed that they had done the whol e evening. Therefore,
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Baker's statenment nmade to Ludwi g that he had seen N xon and
Cronin shoveling coal out of the feeder while standing at the end
of the feeder was based on the single instance when all w tnesses
agreed that Ni xon and Cronin did shovel a little coal out of the
f eeder.

Hart's testinony about the shoveling out of the feeder is
flawed by the fact that he becane involved in a | engthy
di scussion about the fact that Simms wanted the coal thrown into
the crosscut so that the scoop could come down and pick it up
even if the feeder could not be noved, whereas Sims nade it
perfectly clear that he did not care where the coal was thrown so
long as it was taken out of the feeder so that the conveyor chain
could be repaired. | believe that Hart's testinony has very | ow
credibility toit in some other respects because Hart clains that
DeMbss was not at the feeder because he had gone to the parts
wagon with Bizic. Yet Bizic stated that he renmained at the parts
wagon for an entire hour |ooking for a connecting link. Sims
testified convincingly that there would have been no need for
DeMbss to go to the parts trailer with Bizic to bring back one
little connecting link for a chain and that he recalls DeMss
shoveling at the feeder. Even if DeMdss did | eave for a short
time, it is difficult for ne to believe that he woul d have stood
for an hour by Bizic who was sinply |ooking for a connecting
i nk.

Hart also testified that N xon not only asked for the safety
conmittee, but also requested alternate work, but N xon did not
claimthat he ever asked for alternate work. Therefore, it
appears to nme that Hart sinply decided to testify on behal f of
the two conpl ainants and that his preparation for appearance as a
supporting wi tness was not well organized.

Cronin agreed, when he was being cross-exam ned by M.
McKown, that at no tinme did he ever tell Simms or Ludwi g or
Goroncy or any boss that he thought it was unsafe to shovel coa
out of the feeder with only the circuit breaker on the feeder
throwmn or in an off position. As M. MKown has argued, it is
not convincing to believe that two men who are being taken out of
the mne to be fired would have the courage to further irritate
the very bosses who are going to discharge them by asking for
safety gl asses, asking to inspect the rover, and going up to an
i nspector right in their bosses' presence to report the lack of a
jack on the rover, but would not have the courage to tell their
section foreman that it was too hazardous to shovel coal out of a
feeder w thout having the cathead di sconnected at the main power
source. Their requests for safety glasses, inspection of the
rover, etc., would have been things they woul d have been happy to
forego mentioning, in ny opinion, if they had actually been
afraid of making conplaints to their supervisors.

In short, | believe that neither N xon nor Cronin had any
safety thoughts in m nd when they were refusing to shovel coal
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or they woul d have brought those safety concerns to their
supervisors' attention when they were threatened with suspension

Cronin di scussed several times during his cross-exam nation
that he believed that it was possible for a feeder to start
runni ng, even though the breaker switch on the feeder has been
thrown to the off position, because noisture and dirt may coll ect
in the panel box and cause a short to occur which will reenergize
the machine's notor. Yet, in that very testinony, Cronin stated
that he had | earned about such things at the arbitration hearing.
Since Cronin is basing his know edge of that kind of danger on
testinmony given at an arbitration hearing which was held in July,
his claimthat he was objecting to shoveling coal in June because
of his fear of getting a shock, even when the breaker switch was
in the off position, is not a credible story and fails to show
that he woul d have had such safety concerns when he refused to
shovel coal on June 23 before the arbitration hearing had ever
been hel d.

M. Zohn has enphasized that Sinms is not a reliable wtness
because, in filling out his application for enploynment with
Peabody, he stated in the application that he had 1 year of prior
experience as a coal mner, but stated in this proceeding that he
did not know how the figure "1" got on the formas he did not
recall putting it there and had no prior experience as a coa
mner. On that sane application, Sinms also wote that he had
had 3 years of high school. Wwen | asked hi mabout that, he said
that it was attendance at a m ssion school of sonme sort and that
it was not high school training at all, but he had neverthel ess
entered that schooling in a blank on the form which was | abel ed
"hi gh school" to indicate that only high school training was
supposed to be listed in that space. W have to keep in mnd
that Sims was not able to avail hinself of a great deal of
formal education. Wen he is filling out an application, he is
likely to nake m stakes of a clerical nature. Such m stakes do
not necessarily mean that everything he says is subject to doubt.

As far as credibility goes, Cronin assured us several tines
that he had never had any accidents in the 11 years that he has
worked in the coal mnes. He even stated that he has devel oped a
sixth sense so that if he just gets in a dangerous situation, he
will inmrediately feel that he is in danger. Yet, M. MKown
i ntroduced as Exhibits E and F two acci dent reports show ng that
Cronin had his thunb mashed by a cinder block in one instance
and, in another instance, had his hand wenched or strained by a
steering wheel on a Kersey notor he was driving in the mne. O
course, it is possible for witnesses to forget things and not
intentionally be trying to msstate the truth. | think that some
i ncidents just have to be accepted as events which peopl e do not
renmenber. Wtnesses' failure to renmenber does not necessarily
nmean that everything they say should be thrown out as a
fabrication.
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In Frederick G Bradley, 4 FMSHRC 982 (1982), the Conm ssion
pointed out that it is not an adm nistrative |aw judge's function
to pass upon the wi sdom or fairness of an operator's action in
di sciplining an enpl oyee, but rather it is his function to
determine if the operator's clains are credible, and if those
reasons woul d cause an operator to act as he did. No one in ny
position enjoys seeing a miner lose his job or even be suspended
for 5 days, but the only ground that N xon and Cronin have in
this case for arguing that there was a violation of section
105(c) (1) of the Act is that they were ordered to do an unsafe
act and that they had a right to refuse to do that act because of
the safety issues invol ved.

But, as | pointed out with respect to the cases nentioned by
M. MKown, and one or two others that | referred to above, the
Conmi ssion has left the burden on the conplainants to show that
they did have a reasonable basis to raise a safety issue and that
it was done in such a fashion that the operator knew what he was
required to do in order to satisfy that conplaint. | cannot find
on the basis of the record in this proceedi ng that Peabody was
properly given a reason to know why Ni xon and Cronin refused to
shovel the coal fromthe dunping end of the feeder. It appears
to ne that there is sufficient credibility to Sinmms' explanation
of what happened to show that he believed he sinply had before
himtwo mners who had refused to carry out a reasonabl e work
order. Sims says that he did not intend to do any nore than
just show themthat he could not allow that kind of insubordinate
action. Sims said that he also regretted that it was the
deci si on of nmanagement above his level to suspend the nmen with
intent to discharge them but he felt that he had to take the
action which he did in order to maintain discipline on his
secti on.

It appears to nme that Sinms made a credi bl e defense of what
he did. It further seens to nme that Goroncy, Hol skey, and Ludwi g
al so made a credi bl e defense of the action they took. Therefore,
I find that there was no violation of section 105(c)(1) of the
Act because the evidence fails to support conplainants' claim
that they refused to shovel coal out of the feeder because such
shovel i ng woul d have exposed themto hazardous conditions.

WHEREFORE, for the reasons hereinbefore given, it is
or der ed:

The discrimnation conplaint filed on October 19, 1982, in
Docket No. LAKE 83-9-D is dism ssed.

Richard C Steffey
Admi ni strative Law Judge



