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Federal M ne Safety and Heal th Revi ew Conm ssi on
O fice of Adm nistrative Law Judges

M CHAEL D. YOUNG DI SCRI M NATI ON PROCEEDI NG
COVPLAI NANT
Docket No. KENT 83-126-D
V.

MSHA Case No. BARB CD- 83-08

TERRY GLEN COAL COVPANY,
RESPONDENT Barn Branch M ne

DECI SI ON

Appear ances: M chael D. Young, Gundy, Virginia, pro se
Randal | Scott May, Esq., Craft, Barret &
Haynes, Hazard, Kentucky, for Respondent

Before: Judge Steffey

Pursuant to an order consolidating i ssues and providing for
hearing i ssued Septenber 8, 1983, as anended on Septenber 26,
1983, a hearing in the above-entitled proceeding was hel d on
Novermber 1, 2, and 3, 1983, in Jonesville, Virginia, under
section 105(c)(3), 30 U S.C. 0O815(c)(3), of the Federal M ne
Safety and Health Act of 1977.

The conplaint was tinmely filed on February 7, 1983, under
section 105(c)(3) of the Act after conplainant had received a
letter dated January 11, 1983, fromthe Mne Safety and Health
Admi ni stration advising himthat its investigation of his
conplaint had failed to show that a violation of section
105(c) (1) of the Act had occurred. The conplaint alleged that
conpl ai nant was di scharged by respondent on Novenber 19, 1982, in
vi ol ation of section 105(c) (1), because conpl ai nant had
conpl ai ned about the condition of the conveyor belts which were
used by respondent to transport mners into its mne. The
conpl aint also all eged that respondent w shed to di scharge
conpl ai nant because respondent feared that he might report the
unsaf e conveyor belts to MSHA

After the parties had conpleted their presentations of
evi dence and had nade their concluding argunents, | rendered the
bench deci si on which is reproduced bel ow (Transcri pt dated
Novermber 3, 1983, pages 3 through 28):
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The issues in this case are whether there was a violation of
section 105(c) (1) of the Federal Mne Safety and Health Act of
1977 and, if so, whether M. Young, the conplainant, is entitled
to the relief he seeks under section 105(c)(3) of the Act.

Fi ndi ngs of Fact

Based on the deneanor of the w tnesses and the credible
evidence in this proceeding, the follow ng findings of fact are
made:

1. The conplainant in this proceeding, Mchael David Young,
is 27 years of age. He attended G undy Senior H gh School up to
the el eventh grade, at which tinme he quit and joined the United
States Navy. Before |eaving high school, he had taken a 1-year
trade school course in welding. Wile he was in the Navy, he
received a certificate dated July 19, 1974, show ng that he had
conpleted a course in basic electricity and el ectronics (Exh. 4).
He al so holds certificates of conpetency issued by the Virginia
Board of Examiners certifying his ability to act as a certified
underground shot firer and an electrical repairman (Exh. Nos. 2
and 3). Additionally, he has currently dated cards issued by
MSHA showing he is a certified underground electrician, certified
surface electrician, and certified underground and surface high
voltage el ectrician (Exh. Nos. 6, 7, and 8). Young has 5-1/2
years of mning experience of which 4-1/2 years were obtai ned
whi | e he was perform ng mai ntenance work on under ground and
surface electrical equipnent. Young is currently working as an
el ectrical repairman for Island Creek Coal Conpany and is
attendi ng Sout hwest Virginia Community Coll ege studying
el ectroni cs technol ogy.

2. Young was working for Island Creek Coal Conpany in 1982,
but was laid off in Septenmber 1982 when Island Creek found it
necessary to reduce its work force by 800 people. Island Creek's
per sonnel nmanager received an inquiry from Sidney Fee about an
el ectrical repairman and recommended Young. Thereafter, Young
was i nterviewed by Sidney Fee, who works as general manager for
Terry A en Coal Conpany. Terry Aen's Barn Branch Mne is
| ocated near Crumm es, Kentucky. Young was then living in
Buchanan County, Virginia, with his wife and one child. Fee
hired Young for a 30-day probationary period. If Young's work
proved to be satisfactory, Young planned to nove his fam |y about
100 miles to the Crunm es, Kentucky, area. During the 30-day
probationary period, Young was not a menber of the Southern Labor
Union, which is the mners' representative at the Barn Branch
Mne. At the end of the 30-day period, if Young's work had
proven to be satisfactory, he would either have been given a
position as a sal aried or management enpl oyee, or a position as a
wage enployee. 1t was understood that Young would join the
Sout hern Labor Union if he became a wage enpl oyee.
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3. During the interview by Sidney Fee, before Young was hired
as a probationary enpl oyee, Fee asked Young if he had had experience
repairing a W1l cox continuous-m ni ng machi ne. Fee under st ood
Young to say that he had worked on a WIcox Mddel 21 continuous
m ner for about 2 weeks, whereas Young believes he explained to
Fee that he had had enough experience in repairing Joy
cont i nuous-m ni ng machi nes and ot her types of equi pnent to enable
him wthout difficulty, to adapt to repairing what Young
referred to as the relatively sinple conponents of a WI cox
continuous mner. As a matter of fact, Young had had no
experience at all in repairing WIcox continuous-mn ni ng nmachi nes
when he began working for Terry G en on Novenber 10, 1982

4. In order to save Young the time and expense of the
3-hour one-way drive fromTerry G en's mne to Buchanan County,
Virginia, Fee provided Young with living quarters in a building
owned by Terry den. Young was not charged for those |iving
quarters.

5. Young began working for Terry G en on Wednesday,
November 10, 1982, and was di scharged on Friday, Novenber 19,
1982. Since Young did not work on Saturday or Sunday, he was
enpl oyed by Terry Gen for only 8 working days. Young perforned
some work on the surface of the mi ne on Wednesday and Thur sday,
Novermber 10 and 11, consisting of cutting off old bits and
wel ding new bits on some augers for a WI cox continuous-m ning
machi ne. Young's first trip underground occurred on Friday,
November 12, 1982. He was shown how to ride the conveyor belt
into the mine on that day and was given an opportunity to
famliarize hinself with the operation of a Series 21 W/ cox
cont i nuous-m ni ng machi ne. Young had set tinbers in the vicinity
of a Series 20 W/ cox conti nuous-m ni ng machi ne while enpl oyed by
anot her coal conpany, but he did not performany work on the
Series 20 machine. There are no significant differences in the
way a Series 20 operates as conmpared with the Series 21 used in
Terry Aen's mne

6. On Monday, Novenber 15, 1982, Young went under ground
wi th Johnny Mack Wiite, a certified maintenance forenman, to
install some shins on a notor which had burned out on a WI cox
continuous mner. The new notor had been installed, except for
inserting the shinms behind the notor, and all work replacing the
nmot or had been perfornmed by a repairnman named Robert Housl ey who
worked from11:45 p.m to 7:45 a.m Housley showed Young where
the shinms had to be placed and went on out of the mne. Housley
did not remain to assist in installing the shins because Housl ey
had been told that Young was an experienced repai rman. Young had
never installed a new notor on a WI cox continuous-m ni ng
machi ne. Therefore, the shinms were actually installed by Wite,
but Young clainmed credit for having thought of |oosening the
bolts so that the shinms could be inserted. Housley clained,
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however, that he had deliberately left the notor | oose so that
the shinms could be inserted without |oosening any bolts.

7. On Tuesday, Novenber 16, 1982, about 1:30 p.m, Young
was asked by the m ne superintendent, Steven Teshon, to go
underground for the purpose of trouble shooting, or determ ning
whet her anot her notor had burned out on the WI cox
cont i nuous-m ni ng machi ne. Coal had been com ng out on the belts
which made it inpracticable to ride into the nmine on the belts,
so Young rode into the mne on a scoop to determ ne what was
wrong with the other notor on the Wlcox mner. Young was given
an ohmeter by Teshon before goi ng underground, but Young did not
take the ohmreter to the continuous-m ni ng machi ne and did sone
taping of lead wires and sone brief energizing or "bunping" of
the motor, which caused the circuit breaker to trip out. Young
spent about 40 minutes to determne that the notor was burned out
and needed repl acenment. The continuous-m ni ng nmachi ne's
operator, W/l burn Hale, and a roof bolter, Randy Evans, were
present while Young was doing the trouble shooting, and both of
t hem bel i eved that Young shoul d have been able to use an ohmmeter
and determine in just a few m nutes that the notor was burned
out, as they had al ready assunmed on the basis of their experience
i n working around and operating a WI cox continuous-m ni ng
machi ne.

8. On Wednesday, Novenber 17, 1982, Young went into the
mne with Charlie Bungardner (now deceased) and Johnny Mack Wite
to conplete installation of the second notor on the WI cox
cont i nuous-m ni ng machi ne, but Young's |light battery becane
caught on a portion of the No. 2 belt conveyor which caused the
light to go off. By the tinme Young had gone back out of the mne
to obtain a replacenent |ight and had started back to the face
area, he net Wiite returning to the surface. Young also turned
around and went back to the surface because Wite advised him
that the work of installing the second notor had been conpl et ed.

9. \While Young was on the surface obtaining a repl acenent
[ight on Wednesday, Novenber 17, as explained in Finding No. 8
above, he was asked by Teshon to crawl along the No. 1 belt and
det erm ne what had caused sone belt structures, being transported
into the mne, to become stuck on the No. 1 belt, which only
extends about four breaks into the mne before it term nates at
the No. 2 belthead. The No. 1 belt had been stopped by an
enpl oyee named Charl es Hat maker when Hat maker realized that the
belt structures had been caught between his |location at the No. 2
belt drive and the m ne surface. Hatnaker's assignnment at that
time was the transfer of belt structures fromthe No. 1 belt to
the No. 2 belt. Another enployee nanmed WIIiam Cal dwel |l was
hel pi ng Hat maker nmove belt structures fromthe No. 1 to the No. 2
belt, and Caldwell was asked to crawl toward the outside or
surface of the mne while Young was crawing in the opposite
direction fromthe surface. Caldwell cane to the stuck belt
structures
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bef ore Young. After Young had joined Caldwell at the point of
obstruction, they succeeded in releasing the stuck belt
structures, and both mners then craw ed back into the m ne al ong
the No. 1 belt toward the No. 2 belthead with Young precedi ng

Cal dwel | into the mne

10. Young was wel di ng augers for the WIcox continuous
m ner on the surface on Thursday, Novenber 18, 1982, when the
m ne superintendent, Teshon, advised Young that he was going to
term nate Young's probationary position at the end of the shift
on the next day, Novenber 19, 1982, because Young was not
conpetent in performng repairs on the WIcox continuous-m ni ng
machi ne.

11. On Friday, Novenber 19, 1982, Young returned to the
m ne before 7 a.m and engaged in sone di scussions with other
m ners about the fact that he believed Teshon, the mine
superintendent, was actually dischargi ng hi m because he
criticized the safety of riding in and out of the mne on the
conveyor belts. None of the other mners agreed with Young that
riding the belts exposed themto any hazard. When Teshon arrived
at the mne, Young asked Teshon if he was still fired. When
Teshon answered that question in the affirmative, Young stated
that Teshon's real reason for discharging himwas for his having
made conpl ai nts about the safety features of the belt.

12. Teshon denied that he had ever said anything on
Thur sday when he told Young he was bei ng di scharged, that he was
afraid Young m ght get hurt on the belt. Teshon agrees that he
refused to all ow Young to use the phone to call MSHA to request a
speci al inspection of the belt conveyors, because of the threats
Young was maki ng, and that he ordered Young to | eave nine

property.

13. After Young left mine property, he drove to the office
of Terry den's general manager, Sidney Fee, at Crunmi es,
Kent ucky. Young told Fee that Teshon had di scharged hi m because
Teshon was afraid Young would get hurt on the belts. Wen Fee
advi sed Young that Teshon had given Fee his reasons for
di schargi ng Young and had stated that those reasons appeared to
be valid so that Fee was supporting the discharge, Young becane
angry and said he woul d cause Fee and Fee's son trouble. Fee
told Young to | eave his son, Wayne, who is the mine's safety
director, out of the discussion

14. \Wen Young was unsuccessful in getting Fee to reverse
Teshon' s di scharge, Young proceeded to Harlan, Kentucky, and
requested under section 103(g) of the Act that MSHA nake a
speci al inspection of the belt conveyors at Terry G en's Barn
Branch M ne, especially fromthe standpoint of their use as a
means of transporting miners in and out of the mne
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15. MBHA sent Inspector Lester Reed and a trai nee naned
Law ence Rigney to nmake a special investigation in response to
Young's request, and they rode the belts into the m ne and wote
no citations or orders with respect to the use of the belts for
haul age of miners. They inspected the pull cords and ot her
features of the belts, but cited no violations of the
regul ations. While they were there, they inspected other areas
in the mne and wote five citations for violations of 30 C.F.R
0 75.400, 75.503, 75.1722, 75.1101-1, and 75.514. Only th
al l eged violation of section 75.1722 was considered to be a
significant and substantial violation, as that term has been
defined by the Conm ssion in National Gypsum Conmpany, 3 FMSHRC
822 (1981).

16. A Kentucky State |Inspector naned Janmes E. G| bert had
been inspecting the Barn Branch M ne for about 5 years, including
the short time during which Young worked for Terry den, and he
has not witten or seen violations cited for clearances of the
belt for purposes of transporting mners. He has ridden into the
mne on the belt. Glbert testified that the required cl earance
of 18 inches between the top of the belt and the mne roof is the
same under both Kentucky and Federal regulations.

17. Young contends that he had nmade conplaints to
managenent about the unsafe aspects of riding the conveyor belts
into the mine. The unsafe conditions which Young clains existed
were: (1) there was less than the required 18 inches of space
between the top of the belt and the mine roof, (2) there was a
practice at the mne of having the miners junp fromone belt to
anot her without stopping the belt at the tine of the transfer, or
even having the mners get off one belt before junping on to the
next belt, and (3) there were inoperable pull cords running al ong
t he conveyor belts.

18. Wthout exception, all the w tnesses called by Young
and Terry G en's counsel stated that the clearance between the
top of the belt and m ne roof was 18 inches or nore, that they
did not junp fromone belt to another w thout getting off one
flight before getting on another flight, and that any inoperable
pull cords were i medi ately repaired because their failure to
wor k could be corrected sinply by reattaching themto the toggle
switches to which they are attached until a rock or some ot her
object hits them and knocks them | oose so as to nake reattachnent
necessary.

Consi derati on of Young's Argunents

Young was given several nonths, on two different occasions,
to obtain an attorney to represent himin this proceeding. He
was ultimately unable to secure | egal representation, although it
appeared for a short time on two different occasions that he had
been successful in retaining a | awer to represent him
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Young, therefore, had to represent hinself at the hearing and
succeeded very well in presenting his case. H s primary argunent
is that he made conplaints to managenent about the hazardous
nature of the practice of having mners ride to and fromthe
wor ki ng faces on conveyor belts. Young contends, therefore, that
he was engaged in a protected activity under section 105(c)(1) of
the Act which provides as foll ows:

(c)(1) No person shall discharge or in any nmanner
di scrim nate agai nst or cause to be di scharged or cause
di scrimnation against or otherwise interfere with the
exerci se of the statutory rights of any m ner
representative of mners or applicant for enploynment in
any coal or other mne subject to this Act because such
m ner, representative of miners or applicant for
enpl oynment has filed or made a conpl ai nt under or
related to this Act, including a conplaint notifying
the operator or the operator's agent, or the
representative of the mners at the coal or other mne
of an alleged danger or safety or health violation in a
coal or other mine, or because such m ner
representative of mners or applicant for enploynment is
t he subject of medical eval uations and potenti al
transfer under a standard published pursuant to section
101 or because such mner, representative of mners or
applicant for enploynent has instituted or caused to be
instituted any proceeding under or related to this Act
or has testified or is about to testify in any such
proceedi ng, or because of the exercise by such m ner
representative of mners or applicant for enploynment on
behal f of hinself or others of any statutory right
af forded by this Act.

The test for determ ni ng whether a conpl ai nant has shown a
vi ol ation of section 105(c) (1) of the Act was given by the
Conmi ssion in Pasula v. Consolidation Coal Co., 2 FMSHRC 2786
(1980), rev'd on other grounds sub nom, Consolidation Coal Co.
v. Ray Marshall, 663 F.2d 1211 (3d Cr. 1981). Sone of the
Conmi ssion's | anguage pertaining to the burden of proof was
tenporarily reversed in Wayne Boich d/b/a W B. Coal Co. v. F. M
S H R C, 704 F.2d 275 (6th Cr. 1983), but thereafter the
court vacated its decision reported at 704 F.2d 275, except for
its rulings as to back-pay issues, in Wayne Boich d/b/a W B.
Coal Co. v. F. M S. H R C., F.2d , Sixth
Circuit No. 81-3186, Cctober 14, 1983, leaving intact the
Conmi ssion's rationale regarding the requirenments for proving a
viol ation of section 105(c) (1) of the Act. The test set forth by
the Conmi ssion in Pasula reads as follows (2 FMSHRC at
2799- 2800):
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We hold that the conpl ai nant has established a prinma
facie case of a violation of section 105(c)(1) if a
preponder ance of the evidence proves (1) that he engaged
in a protected activity, and (2) that the adverse action
was notivated in any part by the protected activity. On
t hese issues, the conpl ai nant nust bear the ultinmate burden
of persuasion. The enployer may affirmatively defend,
however, by proving by a preponderance of all the evidence
that, although part of his notive was unlawful, (1) he was
al so notivated by the mner's unprotected activities,
and (2) that he woul d have taken adverse action agai nst
the mner in any event for the unprotected activities al one.
On these issues, the enployer nust bear the ultimte burden
of persuasion. It is not sufficient for the enployer to show
that the mner deserved to have been fired for engaging in
the unprotected activity; if the unprotected conduct did
not originally concern the enployer enough to have resulted
in the same adverse action, we will not consider it. The
enpl oyer nust show that he did in fact consider the enployee
deserving of discipline for engaging in the unprotected
activity alone and that he would have disciplined himin
any event. [Enphasis in original.]

Johnny Mack Wiite was Young's i medi ate supervi sor and he
said that Young may have said sonething to himabout not wanting
to ride the No. 1 belt, and about preferring to crawl the initial
di stance of about four breaks, or approximately 300 feet, that
the No. 1 belt extended into the mne. Wite, however, stated
t hat Young had not nentioned to himthat the pull cords for
stopping the belts failed to work and Wiite denied that Young had
ever mentioned to hi manythi ng about neasuring the cl earance
between the belts and the nmine roof. White additionally denied
that he had reported to any of his superiors any all eged
conpl aints made to hi m by Young.

Char | es Hat maker was not Young's supervisor, but was just
another mner. He thinks he recalls having heard Young say that
he was not going to ride the No. 1 belt any nore. While one
m ght conclude that Young's expression of fear of riding the No.
1 belt is the same as nmaking a safety conplaint, the attitude of
VWi te and Hatnaker, as to Young's fear of riding the belt, was
considered by themto be nore |ike an expression of a dislike for
working in low coal, for exanple, than an expression of a safety
conpl ai nt .

Young cl aimed to have found a synpathetic response to his
al l eged safety conplaints when he di scussed themw th Lut her
Geen Il who was the safety man el ected by the Sout hern Labor
Union. Geen is the only person who has ever reported having
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had an accident while riding the belt, but Green said that his
injury was the result of his own negligence, because he was on
his knees while riding on the belt and | ooked behind himto say
sonmething to the mner behind him Wen Geen turned back to
face the direction the belt was traveling, he was hit in the face
and received a cut on the bridge of his nose which required a few
stitches. Geen mssed the rest of that day at work because of

t he acci dent and doesn't consider the accident sonething that
shows an unsafe belt conveyor.

Green, in the capacity of safety man, had not received any
conplaints fromany of the mners as to lack of safety for riding
the belts or for any other type of safety problem Geen said
that on the Friday follow ng the Thursday when Young was i nformed
that he had been di scharged, that Young angrily said to him "You
call yourself a safety director letting nen ride these belts?"
Green said he felt Young was so upset and argunentative at that
time, that he just wal ked away to get his knee pads and nade no
attenpt to answer Young's allegation.

Randy Evans testified that he told Young that Green was the
uni on safety man on Friday norning, when Young nentioned the
belts to him after Young had been di scharged. Evans also stated
that the Barn Branch M ne was the safest mine in which he had
ever worked. Moreover, Evans stated that Young told himthat the
real reason Teshon fired Young was that Teshon was afraid that
Young woul d get Teshon's j ob.

Young contended there was a sign outside the mne to the
effect that the belts were not intended to be used for mantrip
pur poses. Fee, the general manager, said the sign was old and
applied at one tine when the belt structures and crossbars in the
first part of the belt entry did fail to provide 18 inches of
cl earance. But Fee says the crossbars near the surface were
gradual Iy renoved until none exist there now and that a | ow
profile 9-inch belt structure was also installed. Teshon
additionally stated that they shot out sone slag in the mne roof
to open up the No. 2 belt so that miners could ride the belts al
the way fromthe nmne entrance to the face area, as shown on
Exhi bit A

W burn Hal e was the operator of the WI cox
cont i nuous-m ni ng machi ne and had run a Wlcox mner for a tota
of 13 years. Hale said he told the section foreman the notor in
the Wl cox m ner was burned out and needed repl aci ng. Young was
called to work on the machi ne and Hal e was surprised at how
little Young knew about checking nmotors and was especially
critical of Young's failure to bring an ohmeter to test the
not or .

Robert Housl ey was a repairman at the Barn Branch M ne and
was a certified foreman. He performed a preshift of all belt
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flights on the night of Novenmber 17 during his shift, which lasts
from11:45 p.m to 7:45 a.m He checked all pull cords and found
themto be operative. Housley's testinony rebuts or seriously
erodes Young's claimthat he tried to stop the No. 2 belt on
Novenmber 17 by pulling the control cord running along the No. 2
beltline, but that the cord failed to stop the belt.

Si dney Wayne Fee was the safety director for the Barn Branch
M ne. On one occasion, while Young was wel ding on the surface,
Wayne Fee observed himand conplinmented Young for wearing safety
gl asses. Young agrees that he received a conplinent, but Young
does not even claimto have taken advantage of that opportunity
to express his safety concerns about riding the belt.

My revi ew of the evidence shows that at nost, two mners
recal |l that Young expressed a fear of riding the No. 1 belt and
expressed a preference for crawling the 250- or 300-foot |ength
of that belt, rather than riding it, because of his belief that
t here was i nadequate clearance between that belt and sone
crossbars which still existed along the No. 1 belt at that tine.

Therefore, to the extent that Young expressed a fear of
riding the No. 1 belt, it may be said that he was engaged in a
protected activity and that he may not be di scharged for such
activity if his discharge was notivated in any way by an
expression of fear of riding the No. 1 belt.

VWhen it is considered that the MSHA i nspectors found no
vi ol ati ons of the nmandatory safety and health standards
pertaining to transportation of mners on the belts when they
made a special investigation at Young's request, it is unlikely
that Teshon was notivated by Young's fear of riding the No. 1
belt when Teshon told Young he was bei ng discharged for |ack of
conpetence to repair the Wl cox mner, especially since that was
the primary reason Fee had hired Young in the first place.

Credibility

Young, of course, clains that Teshon first told himon
Thur sday he was bei ng di scharged because Teshon was afraid he
woul d get hurt riding the belt. Young says that when he told
Teshon on Friday norning that Teshon could not fire himfor that
reason, Teshon changed the basis for Young's discharge to be a
claimthat Young was not conpetent to repair the WI cox
cont i nuous-m ni ng machi ne being used at the nine

Young cl ainms that he could not find anyone to corroborate
hi s account of the discharge, because all the miners are either
afraid to tell what actually happened or they have famly
rel ati onshi ps which inpede their willingness to tell what
happened, such as the fact that Hatrmaker is married to the
general manager's daughter, and that the safety director is the
general manager's son.
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It is true that w tnesses' econonic dependency on their enployer
and kinship are factors to be exam ned when one is trying to
evaluate credibility. Those rel ationships, however, do not seem
to have had an adverse inpact upon credibility in this proceedi ng
because Hat maker agreed that Young had expressed to hima dislike
for riding the No. 1 belt and Wayne Fee stated that he had
conpli mented Young for wearing safety glasses. Thus, the two
wi tnesses with the closest kinship ties to the general nanager
gave favorable testinony in Young's behal f.

It is also true that all the wi tnesses, except the State
i nspector, who testified in this proceeding, still work for Terry
G en, but it nmust be kept in mnd that Young only worked for
Terry A en for 8 days, excluding Saturday and Sunday, and the
m ners necessarily had little contact with Young and were not
acquainted with himwell enough to have heard his all eged views
as to safety discussed in any detail. Therefore, it is
under st andabl e that they believed Young was opini onated and t hat
they were aware of few facts which supported his contentions to
the effect that his discharge was notivated because of his having
made conpl ai nts about the hazards associated with riding the belt
conveyors.

Mor eover, Young's own credibility was eroded by the
i nconsi stent statenents he nade and the clai ns he nmade which were
rebutted or shown to be false. Young had a tendency, for
exanpl e, to state whatever best supported his clainms. On page
two of the conplaint he filed with MSHA, which is Exhibit 9 in
this proceeding, he stated that the coal height was 30 to 40
inches in the mne. But at the hearing, he reduced the height to
27 inches.

He stated on page two of the conplaint that he noticed the
hazards of riding the belt when he first went underground on
Novenmber 12, 1982, but he stated that he needed the job, so he
avoi ded saying anything to Teshon at that tinme when Teshon st ated
to himthat it was necessary to be able to ride the belt in order
to work in the mnes in that part of the country. Since Young
only worked 8 days, he undoubtedly continued to need the job as
much on the day he was di scharged as he needed it on Novenber 12
when he declined to make comments about safety. Therefore, it is
nore |ikely than not that Young's conplaints about safety were
all nmade after his discharge, rather than before, as nost of the
mners testified.

On page four of his conplaint, Young stated that the
cl earance between the top of the No. 1 belt and the m ne roof was
10 to 12 inches. At the hearing, he clained to have actually
nmeasured the clearance and found it to be from 10 to 15 inches,
but Caldwell testified that he was cl ose behind Young
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at the very tine Young clains to have nade the nmeasurenents and
Cal dwel I did not see himtake any neasurenents.

Young was inconsistent at the hearing about the tine he had
finished working in the m ne on Novenber 17, the day he hel ped
renove belt structures fromthe beltline, saying first that he
was back outside at 8:30 a.m after getting his battery torn off
and thereafter saying that it m ght have been 10:30 or 11 a.m
when he got outside

Al t hough Young did not chall enge Teshon's claimthat Teshon
had gi ven Young an ohmmeter to test the notor on Novenber 16 on
the W cox continuous-nm ning machi ne, Young first said he was not
sure he had an ohmmeter and subsequently said that the ohmeter
gave himinaccurate readings and could not be relied on. On the
other hand, all the mners working with himsaid that he did not
use one at all, and they were positive he did not have one. In
hi s deposition, Young stated on page 43 that the pull cord to
stop the belt was on the right side when one is going into the
m ne, but at the hearing, he said the cord was on the |left side
when one was going into the mine. In viewof the fact that Young
made i nconsi stent statenents about what happened whil e he worked
at the Barn Branch Mne, | find that his credibility is not
entitled to be given as much wei ght as that of Teshon who
di scharged hi m because Teshon's testinmony is consistent in the
details he gave

I find that the real reason for Young's di scharge was
Teshon's belief that Young was not conpetent to repair the WI cox
conti nuous-m ning machine. 1t is a fact that both Fee and Teshon
bel i eved that Young had misled themat the initial interview by
telling themthat he would have no trouble in adapting to the
repair of a WIcox continuous-m ni ng machi ne, as he had worked
around t hem and had been associated with them Young adm tted
that he was sonewhat desperate for a job. Therefore, | believe
Fee's and Teshon's claimthat Young misled themas to his
conpetency to repair a WIcox continuous-m ning nmachine is
entitled to nore consideration than Young's claimthat he did not
cause themto think he knew nore about the WIcox than he
actual ly did.

For all of the foregoing reasons, | believe that Young
engaged in alnost no protected activity under the Act while
enpl oyed by Terry G en; that even if he did engage in sone
protected activity, his discharge was in no way notivated by that
protected activity; and that the real reason for his discharge
was that given by Teshon, nanely, that Young did not have the
conpet ency needed to repair the WIcox continuous-m ni ng machi ne
used by Terry G en at the Barn Branch M ne
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VWHEREFORE, it is ordered:

The discrimnation conplaint filed on February 7, 1983, in
Docket No. KENT 83-126-D is di sm ssed.

Richard C Steffey
Admi ni strative Law Judge



