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Federal M ne Safety and Heal th Revi ew Conm ssi on
O fice of Adm nistrative Law Judges

GLEN MUNSEY, DI SCRI M NATI ON PROCEEDI NG
COVPLAI NANT
Docket No. NORT 71-96
V.
| BMVA 72-21
SM TTY BAKER COAL CO, I NC.,
P&P CCOAL COVPANY, AND
RALPH BAKER
RESPONDENTS
DEC!I SI ON
Appear ances: Steven B. Jacobson, Esq., DeCastro, West & Chodorow,
Inc., Los Angeles, California, for Conplai nant
J. Edward Ingram Esqg., Robertson, WIIlians, |Ingram
Faul kner & Overbey, Knoxville, Tennessee, for
Respondents Smitty Baker Coal Conpany, Inc. and Ral ph
Baker
Bef or e: Judge Melick

This proceeding is before nme on remand fromthe United
States Court of Appeals, District of Colunmbia Circuit, Minsey v.
Federal M ne Safety and Heal th Revi ew Conm ssion, 701 F.2d 976
(1983), cert. denied, 52 U S.L.W 3235 (Cctober 3, 1983) (No.
83-182); for a determination in accordance with the standard set
forth in National Treasury Enpl oyees' Union v. U S. Departnent of
the Treasury, 656 F.2d 848 (D.C. Cr. 1981), of the anount of
costs and attorneys' fees to be awarded counsel for Conpl ai nant
Munsey for the period during which M. Minsey received free
representation by staff counsel of his union, the United M ne
Wor kers of America (UMM).

There is no need to restate here the lengthy history of this
case. In sum the individual conplainant, den Minsey, has been
awar ded damages of $2,858.26 plus interest for |ost wages as a
result of unlawful discrimnation under section 110(b)(2) of the
Federal Coal Mne Health and Safety Act of 1969. |In addition
for services rendered by counsel for M. Minsey, Steven B
Jacobson, Esq., attorneys' fees of $26,462.50 and expenses of
$335. 16 have been awarded. Counsel is petitioning herein for
addi tional fees of $42,040.00. No hearing has been requested on
this matter and none has been held.
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In the anended petition filed by M. Jacobson, a request is
made for attorneys' fees for work done (a) by M. Jacobson hinsel f,
fromthe inception of the case until Septenber 1976, while M.
Jacobson was staff counsel for the UMM, (b) by two ot her UMM
staff attorneys, Charles P. Wdman and Wllard P. Omens, fromthe
i nception of the case until Septenmber 1976, and (c) by M.
Jacobson (and a paralegal in M. Jacobson's law firm for work
done since the award of attorneys' fees by forner Conm ssion
Admi ni strative Law Judge Forrest Stewart in his decision dated
Sept enber 4, 1981.

a. Attorney's fees for work perfornmed by M. Jacobson while
enpl oyed by UMM. M. Jacobson seeks fees totalling $3,793.75
for this representation. The recognized nmet hod of conputing
reasonabl e attorneys' fees begins by multiplying a reasonabl e
hourly rate by the nunber of hours reasonably expended. Hensl ey

v. Eckerhart, U s , 76 L.Ed.2d 40, (1983);
Copel and v. Marshall, 641 F.2d 880 (D.C. Cir. 1980). The
resulting figure has been termed the "l odestar.” The | odestar

fee may then be adjusted to reflect a variety of other factors.
Copel and, supra.

Counsel for the Conplainant submtted the foll ow ng
information with respect to the hours spent representing M.
Munsey during the period of time he was enployed as staff
attorney for the UMM. The information was attached as Exhibit A
to the affidavit of M. Jacobson acconpanying his current
petition for attorney's fees.

Preparation for and attendance at first 1973 D.C

Circuit oral argunent 20. 25
Preparation for and attendance at second 1973 D. C.
Circuit oral argunent 16. 50
36. 75
1973 - 36.75 hours at $50.00/hr. = $1,837.50
Preparation of Mdtion to Add P& as a Respondent 2.75
Preparati on of Mdtion to Add Ral ph & Smitty Baker
as Respondents 2.00
Preparati on of Report on Remand Procedures 3.75
8. 50
1975 - 8.50 hours at $60. 00/ hour = $510. 00
Preparati on of exceptions and reply to opposing
exceptions to ALJ's deci sion 22.25

1976 - 22.25 hours at $65.00/hr. = $1, 446. 25
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Tot al $3, 793. 75

In his affidavit, counsel explained in connection with the
noted activities that he maintained a contenporaneous record of tine
spent on the instant case while he was a UMM staff attorney.
The hours of work perforned were noted on sheets of |egal size
paper kept in his desk or in the case file. "The task perforned,
and the hours spent on themon the day they were begun, were
noted on the sheets the day they were begun. Hours spent on the
same task on subsequent days were noted as such. * * * The
hours were total ed when each task was conpl eted, and then were
transferred to handwitten summary sheets. The summary sheets
showed all tasks conpleted, and the total hours spent on each of
them"

VWhile it nmust be recognized that notivation for maintaining
detailed and conplete time records by a salaried staff attorney
who apparently was not required to do so by his enpl oyer may be

somewhat |acking, | nevertheless find the subm ssions herein to
be sufficient to permt a determ nation of reasonabl eness.
Accordingly, | find that said counsel reasonably expended 36.75

hours in 1973, 8.50 hours in 1975, and 22.25 hours in 1976. M.
Jacobson stated in his affidavit that based on conversations with
attorneys at six law firms and court decisions awardi ng fees for
wor k performed during that period, the fair market value of his
services in the Washington, D. C. area was $50 per hour in 1973,
$60 per hour in 1975, and $65 per hour in 1976. Wile
Respondents, Smitty Baker Coal Conpany, Inc. and Ral ph Baker
object to the nethod of calculating fair market value of services
based on conparable hourly rates as hearsay, they offer no
contradictory evidence. Under the circunstances, | find that the
rates represented by M. Jacobson are reasonable in the community
for simlar work and that those rates accurately reflect the

val ue of the time spent given the uncontested statenent of
counsel ' s background and experti se.

The nunber of hours reasonably expended by M. Jacobson
multiplied by reasonable hourly rates result in a | odestar figure
for the period at issue of $3,793.75. No increase in that anount
is warranted.

b. daimfor attorney's fees for work by UMM staff

attorneys Wdman and Onens. M. Jacobson asserts a claimon his
own behal f for market-value attorneys' fees for UMM staff
attorneys Charles P. Wdnman ($15,600.00) and Wllard P. Oaens
($8,625.00) on the grounds that when he left enployment with the
UMM he reached an agreenment with that union to continue | ega
representation in certain cases including this case in return for
t he assi gnment by the union to Jacobson of "any and all rights it
had to fees recoverable in said actions, both as to work
QlacobsonE had performed, and as to work performed by Messrs.
Wdman and Owens."
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In accordance with the National Treasury Enpl oyees' Union
deci sion, however, the UMM is not itself entitled to any
above-cost fee allowance in cases of this nature for work
performed by its salaried staff attorneys. The UMM is limted
to recovery of the expense to which it was put in supplying the
| egal services in question. National Treasury Enpl oyees' Union
supra, at 855. Accordingly the UMM has no right to assign to
M. Jacobson an above-cost all owance of fees that mght be
awarded as a result of work performed by other staff attorneys.
At nost the UMM could assign only the recovery to which it would
be legally entitled, i.e., recovery of the expense to which it
was put in supplying the legal services in question. No evidence
has been presented in this case however concerning such expenses.
Under the circunstances it is inpossible to determ ne the UMM
i nterest that m ght be assignable to M. Jacobson

Cl early, however, those staff attorneys could assign their
interest to M. Jacobson. Such an assignnent of an above-cost
fee all owance in conbination with the UMM agreenent with
Jacobson woul d justify the paynment of the fees to M. Jacobson
Since there is no evidence before me, however, of any assignnment
by either of those former UMM staff attorneys, paynment of their
fees to M. Jacobson nust be contingent upon sufficient evidence
of such an assignnent. The final order in this case reflects that
conti ngency requirenent.

The anmount of fees requested on behalf of Wdnman and Oaens
i s chall enged by Respondents because of the absence of
cont enpor aneous time records and a delineation of
non- producti ve/ unsuccessful time. Messrs. Wdman's and Onens'
reconstructed time was fornmul ated by reference to the pl eadi ngs
they prepared and the Iength of transcripts of the hearings they
attended "recognizing that it takes a certain anmount of tinme to
prepare a conplaint, to | ocate and prepare w tnesses, to
otherwi se prepare for trial, etc.”". |In addition, apparently
because hi s whereabouts were unknown, M. Owens' tine was
reconstructed w thout any input fromhim

I find that the lack of specificity and the absence of
cont enpor aneous docunentation and verification in the fee
application warrants a downward adjustnent in the estimte of
hours reasonably expended. Copel and, supra. Accordingly, | find
that M. Wdnman's tinme shoul d be reduced to 150 hours and t hat
M. Oaens' tinme should be reduced to 50 hours. Based upon the
prof fered reasonabl e hourly rates of $75/hour and 100/ hour
respectively, the lodestar for M. Wdnman is therefore $11, 250. 00
and the | odestar for M. Onens is $5000.00. No further
adjustnment in the | odestars is warranted.
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c. Attorneys' fees for the period Septenmber 1981 through Cctober
1982. Fees of $14,021.25 are al so requested for work perfornmed
subsequent to the decision of Judge Forrest Stewart on Septenber
3, 1981. This work was perforned by M. Jacobson while in
private practice located in Los Angeles, California. Fee
application is also nade for work performed during this period by
a paralegal in M. Jacobson's law firm Merna Figoten. The fee
petition (Exhibit A) discloses the follow ng information:

a. Steven B. Jacobson

1. Septenber 1981 - Septenber 1982

Revi ew and Anal ysis of ALJ's Deci sion .75
Preparation of Petition for Conm ssion review 9.25
Prepare petition for DDC. Crcuit review .50
Prepare Motion to Transfer Baker Appeal from Fourth

Crcuit to DC. Circuit 16. 00
Prepare Qpposition to Mtion to Transfer Minsey Appeal

to Fourth Circuit 2.00
Preparati on of Reply to Baker Opposition to Minsey

Motion to Transfer 2.25
Prepare Motion for Leave to Intervene in Baker Appeal .75
Prepare Motion to Set D.C. Circuit Briefing Schedul e 3.25
Prepare D.C. Circuit Brief and Appendi x 25.00
Anal yze Baker Brief and Prepare D.C. Crcuit Reply Brief 20. 25
Prepare Extension Mdtions 1.00
Court, Conm ssion and Labor Departnment Correspondence 1.50
Cient Correspondence .50

Total Septenber 1981 - Septenber 1982 83. 00

83.00 hours at $115. 00/ hour = $9, 545. 00

2. COctober 1982 to Present

Prepare Qpposition To Baker Mtion To Strike 3.75
Preparati on For and Attendance At D.C. Circuit

Oral Argunent 18. 25
Review of D.C. GCircuit Decision . 25

Prepare D.C. Circuit Bill of Costs and Revi ew of

Qopposition Thereto 1.50
Cient Correspondence 2.50
Preparation of Petition for Attorney's Fees 5.00
Total Cctober 1982 - Present Tine 31. 25

31.25 hours at 125.00/ hour = $3, 906. 25

Total Septenber 1981 - Cctober 1982 Attorney Tine $13, 451. 25
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b. Merna B. Figoten

Preparation of D.C. Grcuit Briefs 9.50
9.50 hours at $60.00/ hour = $570.00
Total Septenber 1981 - Septenber 1982 Paral egal Tine $570. 00

Exhi bit B attached to the fee petition was represented to be
a copy of conputerized tine records maintained by M. Jacobson's
current law firmfor work perfornmed in this case subsequent to
the Septenber 3, 1981, decision. It is explained in the
acconpanying affidavit that it is the practice of attorneys and
paralegals in this lawfirmto prepare handwitten time sheets of
the work performed each day. The time sheets are then typed up
and turned in to the conputerized central billing facility on a
daily basis. That facility prepares and keeps a runni ng
statenment of all work performed on each matter in the law firm
fromits inception, and prepares periodic bills which are sent to
clients. Exhibit Bis represented to be the portion of the
runni ng statenment for this case covering the period for which
fees are sought. Both M. Jacobson's and Ms. Figoten's
credentials are set forth in the affidavit acconpanying the fee
petition and are not disputed

Respondents object to the requested fees primarily on the
grounds that the fees should be reasonable in relation to the
results obtained. |In particular, Respondents object to alleged
non- producti ve/ unsuccessful time for the period after Septenber
1981. They note that the Petition for Conm ssion Review raised
five issues and that two of those issues involved reinstatenment
and two involved interest and increasing the "lodestar" fee
determ ned by Judge Stewart. The Conmi ssion denied review of al
four of these issues and the Grcuit Court affirmed that
deci sion. Respondents further note that the fifth issue
(al l owance of fees during counsel's tenure with UMA) represented
only a small segnent of the Petition. They also point out that
t he appeal was successful on only that one issue in proceedings
before the Crcuit Court and was unsuccessful in any matter of
benefit to M. Minsey. Further objections are based upon all eged
unnecessary procedural matters and excessive tinme spent upon
preparati on of the second petition for attorneys' fees which
duplicated in large part the earlier fee petition filed with
Judge Stewart.

Certainly to the extent that there has been but limted
success in the review process there is indeed nmerit to the
Respondent's allegations. It is apparent noreover that the
limted
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cl ai mwhi ch was successful did indeed relate to an issue of no
direct benefit to the victimof discrimnation in this case.

Under all the circunstances, | find that M. Jacobson is entitled
to conpensable tinme for the period Septenber 1981 - Septenber
1982 of 40 hours and for the period since Cctober 1982 of 15
hours. | further find that conpensable tinme of 4 hours for

paral egal Figoten is appropriate. Hensley, supra.; Copel and,
supra. at pp. 891-892.

M. Jacobson stated that his billing rate was $115 per hour
for work performed during the period Septenber 1981 through
Sept enber 1982 and $125 per hour for work perforned since Cctober
1982. According to the affidavit, these rates were based upon
"exhaustive surveys of rates charged by law firnms in the Los
Angel es area and are, if anything, somewhat |ow, given ny

experi ence and expertise."” It is further represented that M.
Figoten's billing rate was $60 per hour during the tinme she
worked on this case. M. Figoten's billing rate "was |ikew se

set after an exhaustive survey of rates charged by Los Angel es
law firns, and is |ikew se no greater than the average rate

charged here.” Wiile these rates are again chall enged by
Respondents as based upon hearsay, they submit no contradictory
evi dence. Accordingly, I find the rates quoted to be reasonabl e
in the community for simlar work. | also find that the quoted

rates accurately reflect the value of M. Jacobson's and M.
Figoten's tine, given their backgrounds.

The nunber of hours reasonably expended by M. Jacobson
during the period at issue multiplied by the correspondi ng hourly
rates results in a |lodestar figure of $5225.00. The nunber of
hours reasonably expended by Ms. Figoten nultiplied by the
reasonabl e hourly rate result in a lodestar figure for the
par al egal of $240. 00.

VWhile the overall attorney fee award in this case is nore
than seventeen tines the danages awarded the actual victim of
discrimnation, it is well recognized that narket value fee
awards in cases such as this take into account the need to assure
that miners with bona fide clains of discrimnation are able to
find capable lawers to represent them |In addition, the success
in this case represents a vindication of societal interests
i ncorporated in the mne safety |egislation above and beyond the
particul ar individual rights vindicated in the case. Accordingly
I do not find the substantial fee award in this case to be
excessive or in the nature of a "windfall"

O der
Under prior decisions rendered in this matter, the

Respondents, nanely Ral ph Baker, Smitty Baker Coal Conpany, and
P&P
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Coal Conpany, were ordered jointly and severally to pay the total
amount of $2,858.26 plus interest "conputed on the total amunt
at a rate of 8% until the date of payment”. It has al so been
previously ordered that Respondents jointly and severally pay
attorney's fees in the anount of $26,462.50 and expenses in the
amount of $335.16 to Steven Jacobson, Esq. In addition to
paynment of the above anounts, it is further ordered that the
Respondents, jointly and severally, pay (a) the additional anmpunt
of attorneys' fees in the amount of $9,018.75 to Steven Jacobson,
Esq., and fees to the law firmof De Castro, West & Chodorow,
Inc. for the services of paralegal Merna Figoten in the anount of
$240. 00; and, (b) attorney's fees in the anbunt of $16,250.00 to
St even Jacobson, Esq., upon presentation to Respondents and the
undersi gned of an assignment to M. Jacobson of the respective
interests of Charles P. Wdman, Esq., and WIllard P. Onens, Esq.,
in such attorneys' fees. Paynent of ampunts due nust be nade
within 30 days of the date of this decision.

Gary Melick
Assi stant Chief Adm nistrative Law Judge



