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Federal M ne Safety And Heal th Revi ew Conmm ssion
O fice of Adm nistrative Law Judges

UNI TED M NE WORKERS OF AMERI CA, DI SCRI M NATI ON PROCEEDI NG
LOCAL UNI ON NO 1197,
COVPLAI NANT Docket No. PENN 83-234-D
V. PITT CD 83-8
BETHLEHEM M NES CORPORATI ON No. 60 M ne
AND

SECRETARY OF LABOR
M NE SAFETY AND HEALTH
ADM NI STRATI ON ( MSHA) ,
RESPONDENTS

ORDER OF DI SM SSAL
Bef ore: Judge Broderick

On Septenber 23, 1983, a conplaint was filed under section
105(c) of the Federal Mne Safety and Health Act of 1977, 30
U S.C. 0O815(c) (the "Act"), alleging that Respondent Bethl ehem
has discrim nated agai nst Conpl ai nant and the mners represented
by Conpl ainant by utilizing a |longwall mning machine in the
subj ect m ne which produces nore than the |evel of dust permtted
under 30 U.S.C. 00842, and that Respondent MSHA has di scrim nated
agai nst Conpl ai nant and the nminers represented by Conpl ai nant by
failing to enforce the dust standards in the statute and
regul ati ons agai nst Bethl ehem The conplaint further alleges
that the use by Bethl ehem of the machi nery conpl ai ned of, when it
knew of MSHA's failure or refusal to enforce the Act concerning
the machi nery "prevents [Conpl ainant] fromexercising its
statutory rights . . . in that if [Conplainant] or its
i ndi vi dual nenbers were to refuse to work because of a hazardous
condition created by the offendi ng machi nery, the enpl oyee
asserting that right would be subject to discharge . . . ." As
relief, Conplainant seeks an order to withdraw the nachlne from
the mne or an order limting the time mners are exposed to the
resulting respirable dust.

On Cctober 20, 1983, Respondent Bethlehemfiled a notion to
Di smiss on the grounds that the conpl aint does not allege that
Conpl ai nant (or its nenbers) were engaged in activity protected
by the Act and that adverse action was taken agai nst them on
account of such activity.
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On Cctober 27, 1983, Respondent MSHA filed a notion to dismss
on the grounds that the conplaint failed to state a cause of action
under section 105(c) of the Act and that the Comm ssion does not
have authority to grant the relief sought.

On Decenber 6, 1983, Conplainant filed a Menorandumin
Qpposition to the Motions to Dismiss and affidavits fromtwo
menbers of Conpl ai nant Local Union who work at the subject mne
and are nmenbers of the safety Comittee

| SSUES

1. Does the conplaint state a cause of action under section
105(c) of the Act?

2. |Is MSHA a "person" under section 105(c) and subject to
its prohibition against discrimnation?

3. Does the Conmi ssion have jurisdiction to grant the
relief sought in the conplaint?

THE STATUTE
Section 105(c)(1) of the Act provides as foll ows:

No person shall discharge or in any manner discrimnate
agai nst or cause to be discharged or cause
di scrimnation against or otherwise interfere with the
exercise of the statutory rights of any m ner
representative of mners or applicant for enploynment in
any coal or other mne subject to this Act because such
m ner, representative of miners or applicant for
enpl oynment has filed or made a conpl ai nt under or
related to this Act, including a conplaint notifying
the operator or the operator's agent, or the
representative of the mners at the coal or other mne
of an alleged danger or safety or health violation in a
coal or other mine, or because such m ner
representative of mners or applicant for enploynment is
t he subject of medical eval uations and potenti al
transfer under a standard published pursuant to section
101 or because such mner, representative of mners or
applicant for enploynent has instituted or caused to be
instituted any proceeding under or related to this Act
or has testified or is about to testify in any such
proceedi ng, or because of the exercise by such m ner
representative of mners or applicant for enploynment on
behal f of hinself or others of any statutory right
af forded by this Act.



~2095

The provision prohibits adverse action ("di scharge or in any
manner discrim nate against”) against a mner or representative
of miners because of activity protected under the Act. Such
protected activity includes filing or making a conpl ai nt under
the Act, instituting or testifying in a proceedi ng under the Act,
requesti ng an i nspection, acconpanying an inspector as a nmner's
representative, receiving adequate training, and refusing to
performwork in conditions reasonably believed to be unsafe or
unheal t hf ul

The conplaint herein alleges that Bethl ehemutilizes a
| ongwal | m ni ng machi ne whi ch causes excessive concentrations of
respirabl e dust and that MSHA has failed to enforce the dust
standards in the Act and Regul ations. Does this allege protected
activity on the part of Conplainant? The activity described in
the conplaint as protected is not the conplaints nmade to
Bet hl ehem or MSHA, but rather seens to be that Bethl ehem
continues to violate the dust standards and that MSHA refuses to
enforce the standards agai nst Bethl ehem However, illegal and
reprehensible this alleged situation may be, by itself it can
hardly be converted to the exercise by Conplainant of rights
protected by the Act. Conplainant, as a representative of the
mners, is given special responsibility under the Act.
Certainly, it has the right and duty to report unsafe or
unheal thy mine conditions to MSHA, and is protected under 105(c)
in maki ng such reports. See UMM Local 9800 v. Secretary and
Dupree, 3 FMSHRC 958 (1981) (ALJ). However, that is not the
activity alleged in this case. | conclude that the conpl aint
does not allege that Conpl ai nant was engaged in activity
protected under the Act.

Further, the adverse action alleged is nerely the
specul ation that the nenbers of Conplai nant woul d be di scharged
if they refused to work because of hazardous conditions. This is
not adverse action, but only the possibility of future adverse
action. The conplaint also seens to allege that being required to
work in an unhealthy environment is adverse action. But
Conpl ai nant and its nenbers are not required to work in an
envi ronnent reasonably believed to be unhealthy, and they would
be protected if they refused to work under such conditions.
concl ude that no past or present adverse action has been all eged
here.

Therefore, | conclude that the conplaint does not state a
cause of action under section 105(c) of the Act.

'S MSHA SUBJECT TO 105(c)

Section 105(c) is directed to "any person." | have
previously held that MSHA is a person under section 105(c)
prohi bited fromdiscrimnating agai nst a mner or representative
of mners and affirmthat conclusion here. See Local 9800 UMMV v.
Secretary and Dupree, 2 FNMSHRC 2600 (1980) (ALJ).



~2096
COW SSI ON JURI SDI CTI ON TO GRANT RELI EF

Section 103(g) of the Act gives the mners' representative
the right to call for an i mediate inspection by giving MSHA
notice of an alleged safety or health violation or an i nm nent
danger in a mne. |If MSHA determines that a violation or danger
does not exist it must so notify the representative in witing.

Under 30 C.F.R [43.7, the representative of the mners may
obtain an informal review by the MSHA District Manager or his
agent who is required to furnish a witten statenent of the
reasons for the final disposition of the matter

The Act does not provide for Conmm ssion review of such
di sposition and MSHA argues that the Comm ssion has no
jurisdiction in such cases. 1In view of nmy holding that the
conpl ai nt herein does not state a cause of action, it is
unnecessary to rule on this issue, and | do not do so at this
tinme.

ORDER

Therefore, IT IS ORDERED that this proceeding is DI SM SSED
for failure to state a cause of action under section 105(c) of
the Act.

Janes A. Broderick
Admi ni strative Law Judge



