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Federal M ne Safety and Heal th Revi ew Conm ssi on
O fice of Adm nistrative Law Judges

SECRETARY OF LABOR, ClVIL PENALTY PROCEEDI NG
M NE SAFETY AND HEALTH
ADM NI STRATI ON ( MSHA) , Docket No. PENN 83-221
PETI TI ONER A.C. No. 36-00970- 03527
V. Mapl e Creek No. 1 M ne

U S STEEL M NING CO., INC,
RESPONDENT

DECI SI ON

Appear ances: Thomas A. Brown, Esq., Ofice of the Solicitor, U S
Department of Labor, Phil adel phia, Pennsylvania, for
Petitioner Louise Q Synons, Esq., Pittsburgh,
Pennsyl vani a, for Respondent

Bef or e: Judge Merlin
St atenent of the Case

This case is a petition for the assessnent of civil
penalties filed under section 110(a) of the Act by the Secretary
of Labor against U S. Steel Mning Conpany, Inc. for three
al l eged violations of the mandatory safety standards. 30 C.F.R
[M75.1704, 75.200 and 75.1725(c

The hearing was held as schedul ed and docunentary exhibits
and oral testinony were received fromboth parties. At the
conclusion of the hearing, | directed the filing of witten
briefs simultaneously by both parties within 21 days of receipt
of the transcript (Tr. 137). The briefs have been received and
revi ened.

Sti pul ations

At the hearing, the parties agreed to the foll ow ng
stipul ati ons which were accepted (Tr. 6-8):

1. U S Steel Mning Conpany, Inc. is the owner and
operator of the Maple Creek No. 1 M ne.
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10.

11.

12.

13.

The Maple Creek No. 1 Mne is subject to the jurisdiction
of the Federal Mne Safety and Health Act of 1977.

The presiding adm nistrative | aw judge has
jurisdiction over this proceedi ng.

The subject citations, nodifications and

determ nati ons were properly served on the operator by
a duly authorized representative of the Secretary. The
citations, nodifications and determ nati ons may be
admtted into evidence for the purpose of establishing
their issuance and not for the truthful ness or

rel evancy of the statenments asserted therein.

The authenticity of all exhibits is admtted, but
not the relevancy or the truth of the matters asserted
t her ei n.

The all eged violations were abated in a tinely
fashi on.

The operator has annual production of 10,943, 308
t ons.

The subject m ne has annual production of 482,015
t ons.

All witnesses are accepted generally as experts in
coal m ne health and safety.

There were 3 assessed violations of 30 CF. R O
75.1704 in the 24-nmonth period prior to the subject 0O
75.1704 all eged violation but sonme of the prior

vi ol ati ons may have been contested.

There were 28 assessed violations of 30 CF. R O
75.200 in the 24-nonth period prior to the subject O
75.200 all eged violation but some of the prior

vi ol ati ons may have been contested.

There were 2 assessed violations of 30 CF. R O
1725(c) in the 24-nonth period prior to the subject O
75.1725(c) alleged violation but sone of the prior

vi ol ati ons may have been contested.

The paynment of the penalties will not affect the
operator's ability to continue in business.
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Ctation No. 2011053

The Mandat ory St andard

Section 75.1704 of the mandatory standards, 30 CF. R 0O
75.1704, provides as follows:

0075.1704 Escapeways.
[Statutory Provisions]

Except as provided in O075.1705 and 75.1706, at |east
two separate and distinct travel abl e passageways which
are maintained to insure passage at all tinmes of any
person, including disabled persons, and which are to be
desi gnated as escapeways, at |east one of which is
ventilated with intake air, shall be provided from each
wor ki ng section continuous to the surface escape drift
openi ng, or continuous to the escape shaft or slope
facilities to the surface, as appropriate, and shall be
mai ntai ned in safe condition and properly marked. M ne
openi ngs shall be adequately protected to prevent the
entrance into the underground area of the mne of
surface fires, fumes, snoke, and floodwater. Escape
facilities approved by the Secretary or his authorized
representative, properly maintained and frequently
tested, shall be present at or in each escape shaft or
slope to allow all persons, including disabled persons,
to escape quickly to the surface in the event of an
emer gency.

The Cited Condition or Practice

Citation No. 2011053 cites a violation of 30 CF. R 0O
75.1704 for the follow ng condition:

There was no directional sign provided where the

desi gnated i ntake escapeway from 53 roomenters the
mai n i ntake escapeway to Park [Shaft]. Persons could
make a m stake and go inby to 56 room
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Di scussi on and Anal ysi s

The inspector who issued the subject citation testified that
there was no directional signal for the designated escapeway from
the 53 roomat the main intake escapeway to Park Shaft. The
i nspector expressed the opinion that mners could make a m st ake
and go inby (Tr. 11). The inspector testified that the operator
marks its escapeways with reflectors and that reflectors were
present in the escapeway on the day the citation was issued (Tr.
15). According to the inspector, the reflector nearest the cited
i ntersection was 50 feet outby the intersection (Tr. 26-27). The
i nspector admitted that miners comng to the intersecti on woul d
see a green reflector when looking to the left (outby) and woul d
not see any reflector if they looked to the right (inby) (Tr.

16). The inspector stated that the reflector was readily visible
when the mners got into the escapeway (Tr. 27). The inspector
further agreed that there was a considerable volunme of air com ng
up the intake escapeway at the cited intersection and that if a
m ner were know edgeable of the air in the mne he would know

whi ch direction was outby based on the direction of airflow (Tr.
19). It was the inspector's position that an intersection should
have a directional arrow marking the exit route even when a
reflector is used. He acknow edged the operator was never put on
notice an arrow was required in addition to the reflector (Tr.
23-24).

The assistant nine foreman who acconpani ed the inspector
during the inspection testified that the intake escapeways are
marked with green reflectors, the return escapeways are marked
with red reflectors and the alternate return escapeway i s marked
with white reflectors (Tr. 31, 34). The reflectors are usually
hung fromthe roof in the middle of the entry (Tr. 32). Contrary
to the inspector's testinony, the assistant mine foreman stated
that in this instance there was one reflector about 20 feet outby
the cited intersection and anot her one approximately 85 feet
outby (Tr. 32). He said that mners would see green reflectors if
they looked to the left at the intersection and the mners were
trained to follow the reflectors (Tr. 35-36). While admtting
that miners nust come into the intersection to see the reflector
20 feet away, the assistant mne foreman noted that the mners
have to enter the intersection in order to escape (Tr. 37). He
also stated that reflectors are a better indicator than arrows
when snoke is present because the
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arrows are on porcel ainized netal signs that are not reflective
(Tr. 33, 38). Additionally, the assistant mne foreman testified
that in traveling to the shaft bottomin the intake escapeway
mners sinply keep the air current to their faces. He stated
that the air velocity at the cited intersection is 24,000 cubic
feet per mnute, which is sufficient to enable mners to feel the
air current on their faces (Tr. 33, 36).

The subject standard mandates only that escapeways be
"properly marked." The term"properly marked" is not defined.
Specific types of markings and their placenent are not
delineated. The evidence is clear that the operator used green
reflectors in the cited escapeway. | accept as nore persuasive
the operator's evidence regarding the distance of the reflector
fromthe intersection. Based upon the record | find that the
reflector was clearly visible when | ooking left fromthe
intersection and that mners were properly trained as to what the
reflectors meant. | am unpersuaded by the Solicitor's argument
that reflectors are i nadequate because mners must enter the
i ntersection before observing the reflector since mners nust
enter the intersection to make use of the escapeway. Also, there
is no nmerit to the argunent that the reflectors are inadequate
because snoke woul d obscure miners' vision of the reflectors.

The testinony shows that where there is snoke reflectors are nore
vi sible than arrows.

In Iight of the foregoing, | conclude the escapeway was
properly marked within the nmeaning of the mandatory standard. If
the Secretary believes sonething nore or different than
reflectors should be required, he must undertake to change the
standard. He cannot acconplish such a result nerely by issuing a
citation on an ad hoc basis in an individual situation
Accordingly, | conclude there was no violation and the citation
i s Vacat ed.

| have reviewed the briefs. To the extent they are
i nconsistent with the findings and conclusions set forth above
they are rejected.
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Ctation No. 2012693

The Mandat ory St andard

Section 75.200 of the mandatory standards, 30 CF. R [O
75.200 provides as foll ows:

075.200 Roof control programs and pl ans.
[Statutory Provisions]

Each operator shall undertake to carry out on a
continuing basis a programto inprove the roof control
system of each coal mne and the nmeans and neasures to
acconpl i sh such system The roof and ribs of al
active underground roadways, travelways, and worKking
pl aces shall be supported or otherw se controlled
adequately to protect persons fromfalls of the roof or
ribs. A roof control plan and revisions thereof
suitable to the roof conditions and m ning system of
each coal mne and approved by the Secretary shall be
adopted and set out in printed formon or before My
29, 1970. The plan shall show the type of support and
spaci ng approved by the Secretary. Such plan shall be
reviewed periodically, at |east every 6 nonths by the
Secretary, taking into consideration any falls of roof
or ribs or inadequacy of support of roof or ribs. No
person shall proceed beyond the |ast permanent support
unl ess adequate tenporary support is provided or unless
such temporary support is not required under the
approved roof control plan and the absence of such
support will not pose a hazard to the mners. A copy
of the plan shall be furnished to the Secretary or his
aut hori zed representative and shall be available to the
mners and their representatives.
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The Cited Condition or Practice

Citation No. 2012693 cites a violation of 30 CF. R 0O75. 200
for the followi ng condition:

No. 33 roomintersection in "A" heading was 35 feet
fromcorner to corner both diagonals. Total distance
70 feet. One part of 33 roomintersected at a 52
angle. The roof control plan stipulates if either

di agonal or a total of both diagonals exceed 32 feet or
62 feet, respectively, additional support posts and/or
crib wll be installed. Section was supervised by R
Fr anks.

Di scussi on and Anal ysi s

The inspector who issued the subject citation testified that
the cited intersection was wi der than allowed by the roof control
plan (Tr. 44-45). Drawing No. 4 of the plan contains the
statenment that if the diagonal distances in an intersection
exceed 32 feet each or if the sumof the diagonals exceeds 62
feet, additional support shall be provided (MSHA Exh. 3).
According to the inspector's neasurenents, each di agonal distance
inthe cited intersection was 35 feet (Tr. 45). These
measurenents are not disputed. Drawing No. 4 itself is a
four-way intersection with the entries nmeeting at right angles.
The cited intersection was not created by four entries joining at
right angles. One of the entries joined the intersection at a
52 angle ("B" on Op. Exh. 1, Tr. 60).

The existence of a violation depends upon whether the
statenment on Drawing No. 4 applies to this case. The operator
contends it does not because the statenent only applies when
entries nmeet at right angles as they do in the drawing. | nust
reject this argument. | find the drawing illustrative rather
t han excl usi ve and concl ude that the statenent applies to al
four-way intersections where the entries cone together at the
same place regardl ess of the precise angles at which they neet.
The title of Drawing No. 4 is "M ni nrum Permanent Roof Support for
Intersections.”™ Moreover, the plan contains no other provision
concerni ng m ni mum di agonal lengths for intersecting entries. To
[imt the general statenent requiring additional supports to the
preci se configuration depicted by the drawi ng woul d render
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the plan wholly inadequate by | eaving untreated a | arge and
crucial portion of roof control. Accordingly, | find that in this
case additional bolting should have been provided as required by
the plan. Because there was no such additional bolting

conclude a violation existed.

| further conclude the violation was significant and
substantial. The inspector testified that there was a slip
runni ng down the center of the roof of the 33 room whi ch went
across the intersection and into the rib where entry "B" entered
the intersection (Tr. 46). The inspector sounded the top of the
roof with a netal -capped wal king stick and noted that the top was
heavy. The heavy top indicated to the inspector that the roof
could change at any tine, especially where, as here, the
i ntersection was |arger and the diagonals greater than all owed by
the plan. | conclude that based on the foregoing factors the
violation was "significant and substantial™ within the neani ng of
that termas defined by the Commi ssion in Cenment Division
Nat i onal Gypsum Conpany, 3 FMSHRC 822 (1981).

| further find the operator was negligent. The operator
drove entry "B" at a 52 angle because track was going to be put
down. Although driving the entry at such an angle is permssible,
addi ti onal roof support should have been provided as required by
t he pl an because nore coal had been cut away than in nornal
situations. The slip added to the hazard. There is no dispute
that the operator knew of all these things.

The remaining statutory criteria are set forth in the
stipulations. After consideration of all the criteria a penalty
of $250 is assessed for this violation

| have reviewed the briefs. To the extent they are
i nconsistent with the findings and conclusions set forth above
they are rejected.
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Ctation No. 2012695

The Mandat ory St andard

Section 75.1725(c) of the mandatory standards, 30 CF.R 0O
75.1725(c) provides as foll ows:

075. 1725 Machinery and equi pnent; operation and mai nt enance.

(c) Repairs or mmintenance shall not be performed on
machi nery until the power is off and the nmachinery is
bl ocked agai nst notion, except where machinery notion
i s necessary to make adj ustnents.

The Cited Condition or Practice

Citation No. 2012695 cites a violation of 30 CF.R [
75.1725(c) for the follow ng practice:

Men were observed in the boom at the continuous mi ner,
wor ki ng on the conveyor chain and the power source for
CM 12 S/N JM 3226 was not di sconnected at the power
source. Section supervised by R Franks.

Di scussi on and Anal ysi s

The inspector who issued the subject citation testified that
he saw nen in the boom of a continuous m ner and beside the boom
beating with a sl edge hammer on what appeared to be a flight
chain. The power was cut off at the machine rather than
di sconnected at the source (Tr. 102-103). The inspector took the
position that the mners mght be seriously injured or killed if
t he machi ne becane energi zed and that power had to be cut off not
only at the nmachi ne but at the power source (Tr. 103-104).
However, he was not certain what the mners were doing at the
machi ne (Tr. 107-108). He did not appear to be famliar with how
the cited continuous mner actually worked (Tr. 106-107, 110-113,
115-116, 136).

The operator's mai ntenance foreman who testified
denonstrated famliarity and know edge about the operation of the
continuous mner. He explained that in order for power to reach
the tail section of the conveyor where the m ners were | ocated,
someone woul d have to set the main power breaker
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and the control breaker on the left side of the machine, walk
around to the right side of the machine and turn on a control
switch in the cab, turn on the punp notor and then start the
conveyor (Tr. 118, 121-123). The nmi ntenance foreman adm tted

t hat equi prent can nmal function, but stated that in this instance
five different pieces of equi pnent woul d have to mal function at
the sane tine for power to extend to the area in question (Tr.
120).

The mai ntenance foreman stated that the miners were
repairing a broken conveyor chain when the citation was issued
and that the machine's power nust be used to repair the chain
(Tr. 123-124). He further explained that the conveyor has to be
rai sed, | owered, and swung to one side; that the conveyor is
swung to one side and brought back to the nornmal position to
sl acken the chain; that the chain is then recoupled and put back
on the drive sprocket; and that the chain conmes off the drive
sprocket every time it breaks (Tr. 125). According to the
foreman machi ne power is necessary to make all these various
adj ust ment s because the punp notor nust be running to raise the
conveyor, swing it and drop it (Tr. 126-127).

| accept the foregoing testinmony fromthe foreman. |ndeed,
as already noted the inspector did not know how t he machi ne
operated or even what repair work was being done. | am
constrained to decide this case on this record where the evidence
submtted by the operator is manifestly superior to that offered
by the Solicitor who barely cross-exam ned the operator’'s w tness
and whose inspector did not know nuch at all about the machine he
cited.

Accordingly, | conclude that machinery notion was necessary
to make adjustnents and that under the circunstances the operator
shoul d not have been required to cut the power at the source and
necessitate frequent trips back and forth fromit to the
continuous mner in order to effectuate the necessary repairs to
the broken chain. | conclude there was no violation. This
citation is Vacated.

| have reviewed the briefs. To the extent they are
i nconsistent with the findings and conclusions set forth above
they are rejected.
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CORDER

In Iight of the foregoing, it is hereby ORDERED t hat
Ctation Nos. 2011053 and 2012695 are VACATED.

It is further ORDERED that with respect to Citation No.
2012693, the operator shall pay $250 within 30 days fromthe date
of this decision.

Paul Merlin
Chi ef Admi nistrative Law Judge



