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Federal M ne Safety And Heal th Revi ew Conmm ssion
O fice of Adm nistrative Law Judges

ALBERT J. DI CARQ, COVPLAI NT OF DI SCRI M NATI ON
COVPLAI NANT
Docket No. WEST 82-113-D
V.
MSHA Case No. DENV CD 82-3
UNI TED STATES FUEL COMPANY,
RESPONDENT

DECI SI ON ON DAMAGES AND OTHER RELI EF
Bef ore: Judge Fauver

Conpl ai nant filed his conplaint on February 15, 1982,
al I egi ng he was di scharged on Cctober 23, 1981, for engaging in
protected activities in violation of section 105(c)(1) of the
Federal M ne Safety and Health Act of 1977, 30 U S.C 01801, et
seq.

The matter was heard on the issue of liability in July,
1982. My decision on liability was entered on May 26, 1983,
hol di ng t hat Conpl ai nant was unl awful |y di scharged on Cct ober 23,
1981. The hearing on damages and other relief was held on August
9, 1983.

Counsel for the parties have stipul at ed:

1. Had Conpl ai nant not been di scharged, the maxi num anount
of his wages and overtinme in Respondent’'s enpl oynent from Cctober
23, 1981, through August 9, 1983, would have been $44, 613. 00.

2. Interest is to be calculated on back pay on a cal endar
quarter accrual basis.

3. The rate of interest to be applied shall be twelve
percent (129 .

4. The instant case is the Conplainant's attorney's first
case involving the Federal Mne Safety and Health Act.

5. Conplainant's attorney's law firm has never represented
clients in a matter involving the Federal Mne Safety and Health
Act prior to the instant case.

6. Conplainant's attorney's law firmhas a fee schedul e
range of $75.00 per hour to $125.00 per hour

Havi ng consi dered the contentions of the parties and the
record as a whole, | find that the preponderance of the reliable,
probative, and substantial evidence establishes the foll ow ng:
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FI NDI NGS OF FACT

1. Conplainant attenpted to mtigate the danages suffered
by himas a result of his wongful discharge by the Respondent by
appl ying for other enploynent. The Conpl ai nant applied for
enpl oyment at the foll owi ng conpanies:

(a) as a coal mner at Tower Resources on Novenber 9,
1981;

(b) as a coal mner at Price R ver Coal Conpany on
Novenber 12, 1981,

(c) at Plateau M ning Conpany on Decenber 2, 15, and
17, 1981;

(d) at Coastal States M ning on Decenmber 21, 29, 1981
and January 19, 1982;

(e) as a coal mner at Emery Mning Corporation in
March of 1982 and was told he did not get the job
because of a recomendati on of the Respondent, United
St ates Fuel Conpany;

(f) as a coal mner with Valley Canp on March 22, 24,
29, April 23, 26, May 3, 7, 12, 1982;

(g) at Dinosaur Tire in Price, Uah on several
occasi ons;

(h) at State Departnent of Enploynent Services in
Price, U ah;

(i) at Carbon County Sheriff's Departnment for the
position of Deputy Sheriff;

(j) at H&J Supply Conpany in Price, Utah;
(k) at Gento Corporation, Price, Uah.
2. Conpl ai nant was enpl oyed by Terry Fry, a contractor of
Pl ateau M ning during the period at issue. Conpl ainant earned

$1,000 at such enploynent. He was al so enpl oyed by One Stop
Vi deo Shop on a piecework basis during that period.
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Conpl ai nant' s duties included cl eaning video machi nes on a
pi ecewor k basis and he earned a maxi mum of $200 from said
enpl oynent .

3. Conpl ai nant al so worked for Western States Hydraulics
during the same period. The Conplainant's earnings were a
maxi mum of $200 from Western States Hydraulics. The total
recei ved by Conpl ai nant from enpl oynment during the interimperiod
in question was $1, 400.

4. As of the date he was discharged by Respondent,
Conpl ai nant had a 5% permanent partial disability because of an
accident in Respondent's nmine. Later Conplainant filed a
petition with the Industrial Conm ssion of Ut ah seeking
addi ti onal permanent partial disability and tenporary tota
disability for a period begi nning Novenber 5, 1982. Conpl ai nant
filed the petition on his own behalf and w thout the aid of

counsel. At the hearing, Conplainant testified in response to a
guestion from counsel for Respondent, United States Fuel Conpany,
"I think I can performas a roof bolter." Conplainant's

al l egation of tenporary disability was based upon his doctor's
opi nion, and in his (Conpl ainant's) opinion, he could have
wor ked.

5. The Industrial Comm ssion of U ah referred Conpl ai nant
to its medical panel which consisted of Dr. Thomas D. Rosenburg
in Salt Lake City, Uah. Dr. Rosenburg exam ned Conpl ai nant and
concl uded that there was no tenporary total disability. He also
concl uded that the pernmanent partial disability in Conplainant's
knee had increased fromb5 percent to 15 percent. The I ndustri al
Conmi ssion adopted the findings of the nmedical panel and found:

[T]he applicant (referring to Conpl ai nant) was not
tenmporarily totally disabled after Novenber 5, 1982 and
t he percentage of permanent physical inpairnent
attributable to the applicant's industrial injury is 15
percent of the right |ower extremty. This percentage
has changed from5 percent (torn nmedial meniscus

meni scectony) to 15 percent in view of the significant
associ ated disease of articular cartilage in the nedial
conpartnment of the patient's right knee.
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6. In this proceedi ng, Counsel for Conplainant has spent 195
hours representi ng Conpl ai nant.

DI SCUSSI ON W TH FURTHER FI NDI NGS

The general issue is the anmount of the recoverabl e damages
sustai ned by Conplainant as a result of his unlawful discharge on
Cct ober 23, 1981

In particular, the issues are:

(1) Was Conpl ai nant physically able to work for Respondent
on and after Novenber 5, 19827 |If not, should his back pay award
be reduced for any period in which he was unable to work for
Respondent ?

(2) Should Conpl ai nant's back pay award be reduced by an
anount representing Conplainant's rate of absenteeismwhile
enpl oyed by Respondent ?

(3) Should the decision on liability be reconsidered and
resol ved agai nst Conpl ai nant because of new evi dence on
Conpl ainant's credibility introduced at the August 9, 1983,
heari ng on danages?

(4) What hourly rate should be applied in awardi ng an
attorney's fee for Conplainant's |egal representation in this
pr oceedi ng?

Section 105(c)(2) of the Act states, anong other things:

The Conmi ssion shall have authority...to require a
person commtting a violation of this subsection to
take such affirmative action to abate the violation as
t he Conmi ssion deens appropriate, including, but not
limted to, the rehiring or reinstatement of the m ner

to his former position with back pay and interest.
* * %

The | egislative history shows a Congressional intent to have
section 105(c) interpreted and applied liberally to achieve its
broad, renedi al purposes. See, e.g., Sen. Rep. No. 95181
reprinted in Leg. Hist. 625, in which the Senate Committee
reporting the bill stated as to relief:
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It is the Cormittee's intention that the Secretary propose,
and that the Commission require, all relief that is necessary
to make the conpl aining party whole and to renove the
del eterious effects of the discrimnatory conduct including,
but not Iimted to reinstatenent with full seniority rights,
back-pay with interest, and reconpense for any special danages
sustained as a result of the discrimnation. The specified
relief is only illustrative. Thus, for exanple, where appropriate,
t he Conmi ssion shoul d i ssue broad cease and desi st orders and
i nclude requirenents for the posting of notices by the operator

In Secretary on behalf of Dunmire and Estle v. Northern Coa
Conmpany, 4 FVMBHRC 126 at 142 (1982), the Conm ssion stated that
the "broad renedi al charge [of section 105(c) (2)] was designed
not only to deter illegal retaliation but also to restore the
enpl oyee, as nearly as possible, to the situation he would have
occupi ed but for the discrimnation"” and that "back pay [is] a
termof art enconpassing not only wages, but al so any
acconpanyi ng fringe benefits, paynents, or contributions
constituting integral parts of an enployer's overall wage-benefit
package. "

Back pay is "ordinarily the sumequal to the gross pay the
enpl oyee woul d have earned but for the discrimnation |ess his
actual net interimearnings.” Dunmire, above, at 144.

Ability To Work
Si nce Novenber 5, 1982

Respondent contends that Conplainant's claimbefore the U ah
I ndustrial Conm ssion establishes that he was not physically able
to work for Respondent on and after Novenber 5, 1982. However,
the U ah Industrial Conm ssion ruled, after having Conpl ai nant
medi cal | y exam ned, that Conpl ai nant was not entitled to
tenporary disability and was capable of working on and after
November 5, 1982. Before his discharge on Cctober 23, 1981
Conpl ai nant had a 5% | ower extremty inpairnent because of a knee
injury in Respondent's enploynment. The Utah Industrial
Conmmi ssi on found, based on its medical panel report, that after
Novenmber 5, 1982, this inmpairment increased from5%to 15%
However, there was no finding that he was unable to perform work
as a mner in Respondent's enploynent. | find that the
preponder ance of the evidence in the instant case does not
establish
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t hat Conpl ai nant has been physically unable to work as a miner in
Respondent' s enpl oynent since Novenber 5, 1982.

Absent eei sm

Respondent proposes that the back pay award be reduced by
Conpl ainant's rate of absenteei smwhile enpl oyed by Respondent.
I find no precedent for this contention. Use of this extreme and
specul ati ve approach to back pay relief would not be consistent
with the broad, renedial charge of the statute.

Attorney's Fee

| agree with Respondent's contention that Conplainant's
attorney's fee should be set at $75 an hour, i.e., the lower rate
inthe law firm s schedule of fees. 1In reaching this decision I
have considered the followi ng factors, anong others:

1. This proceeding is the first case involving the M ne Act
that Conpl ai nant's attorney has handl ed as an attorney.

2. Conplainant's attorney's law firm has never represented
clients in matters involving the Mne Act before this proceedi ng.

3. Conplainant's attorney's law firmhas a fee schedul e
range of $75 to $125 an hour.

The Modtion to Reconsider

Respondent has noved to reconsider ny decision on liability
(May 26, 1983) based on "serious questions concerning the
credibility of the Conpl ai nant” whi ch Respondent contends were
rai sed by "new evidence" at the hearing on damages (August 9,
1983). | have fully considered the August 9, 1983, transcript
and exhibits and conclude that credibility issues on damages to
not warrant reconsideration of the decision on liability.

CORDER

WHEREFORE I T IS ORDERED that, within 15 days of the date of
thi s decision:
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1. Respondent shall offer Conplainant, in witing, reinstatenent
inits enploynment upon Conplainant's providing witten nedica
evi dence of his physical ability to work as a mner in
Respondent' s enpl oynment, in such position as Conpl ai nant woul d
have been enmployed, with the pay rate and all seniority, shift
and overtime rights, enployer contributions, and other fringe
benefits that Conpl ai nant woul d have obt ai ned had Respondent not
di scharged Conpl ai nant on October 23, 1981. Evidence of his
physical ability to work may be satisfied by a witten release to
work in a coal mine by Thomas D. Rosenburg, M D

2. Respondent shall pay Conpl ai nant back pay of $43,213. 00
for the period from Qctober 23, 1981, through August 9, 1983
(i.e., $44,613.00 less $1,400.00 for interimoutside earnings)
and an additional amount of back pay based upon the maxi mum
anount of wages and overtinme he would have received in
Respondent' s enpl oynment from August 9, 1983, until either (a) his
rei nst at ement under paragraph 1, above, or (b) 15 days fromthe
date of this decision if Conplainant does not accept
reinstatement or does not nedically qualify for reinstatenent.

The back pay in the period since August 9, 1983, is subject
to reduction by any interimearnings since August 9, 1983. If
back pay since August 9, 1983, cannot be stipul ated by counse
for the parties, counsel shall submt their respective proposed
anounts to the judge not later than 20 days fromthe date of this
decision and for that purpose jurisdiction is retained by the
judge for 20 days fromthis date and until a ruling on any
counter-proposals filed in such period. Interest on the tota
award of back pay shall be at 12% cal cul ated on a cal endar
quarter accrual basis.

3. Respondent shall pay Conplainant's attorney a fee of
$14,625.00, i.e., 195 hours X $75 per hour

4. Respondent shall pay Conplainant litigation expenses of
$350. 00.

5. Respondent shall post a copy of the decision of May 26,
1983 and a copy of this decision and order at the subject mne
at a place where notices to its mners are normally posted, and
keep them so posted, unobstructed and protected fromthe weat her,
for a consecutive period of 60 days.

W1 Iiam Fauver
Admi ni strative Law Judge



