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Statement of the Proceedi ngs

These proceedi ngs concern a conpl aint of discrimnation
filed by the Secretary of Labor on behalf of the naned
conpl ai nants pursuant to Section 105(c) of the Federal M ne
Safety and Health Act of 1977. The conplaint alleges that M.
Hogan and M. Ventura were suspended w thout pay for five days by
t he respondent on or about Decenber 28, 1982, for exercising
certain protected safety rights under Section 105(c)(1) of the
Act. Specifically, the conplainants assert that they were
suspended by mi ne managenent for refusing to ride an el evator
whi ch they believed to be unsafe. The elevator is used to
transport the working shifts to the underground worki ng section

A hearing was convened in this matter on August 23-24, 1983,
i n Washi ngton, Pennsylvania, and the parties appeared and
participated fully therein. Posthearing proposed findings and
concl usions, with supporting argunents, were filed by the parties
and they have been fully considered by me in the course of this
deci si on.
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| ssues

The critical issue presented in this case is whether the
suspensi ons neted out by m ne managenent were pronpted by
protected activity under the law. Specifically, the crux of the
case is whether the refusal by M. Hogan and M. Ventura to ride
the elevator in question to their assigned work stations on the
asserted grounds that it was not safe was reasonable and made in
good faith. Additional issues raised by the parties are
identified and di sposed of in the course of this decision

Applicable Statutory and Regul atory Provi sions

1. The Federal M ne Safety and Health Act of 1977, 30
U S.C. 0301 et seq

2. Sections 105(c)(1l), (2) and (3) of the Federal M ne
Safety and Health Act of 1977, 30 U.S. C. 0815(c) (1), (2) and

(3).
3. Commission Rules, 29 CFR 2700.1, et seq.
Conpl ai nants' Testi nony and Evi dence

M chael Hogan testified that he first heard about a problem
with the elevator during his work shift of Decenber 27, 1982.
Sonetime after 5:00 p.m, he heard the shift foreman cal
under ground superintendent Morris to advise himthat the el evator
was i noperative. However, shortly thereafter, the probl em was
taken care of and the el evator was operating, and he left the
under ground section by neans of the el evator w thout any problem
and heard not hing further about any problens. He next returned
to the mne at approximately 3:30 p.m, on Decenber 28, and he
went to the bathhouse to change into his work clothes. At this
time he |l earned from general bathhouse conversation that the crew
on the evening shift of Decenber 27 had encountered sonme probl ens
with the elevator, and that the day shift on Decenber 28th had
del ayed entering the mne until approximtely 10:00 a.m, because
the el evator had sone problens and sone nai nt enance people were
working on it. He also spoke with soneone on the day shift who
advi sed himthat the el evator doors would not open (Tr. 29-34).

M. Hogan testified that after he dressed and left the I anp
room on Decenber 28th, he encountered several miners fromthe day
shift who had just alighted fromthe elevator at the end of their
shift, and he identified themas Pat Butternore,
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Charlie Cooper, Jerry Kessler, and Don Dow ing. They inforned
himthat the elevator had mal functioned, that it slowed down as
it cane up the shaft, and that they then felt it drop and their
knees buckl ed. He described the mners as being "shaken up" and
"highly agitated", and described two of them as being "actually
white" (Tr. 34-35). M. Hogan stated that he then returned to the
| anproom for a cigarette, and he spoke with Terry Linely, another
m ner who had just alighted fromthe elevator. M. Linely told
him"you are crazy if you get on that thing, it is really nmessed
up, it's really bad". Wen he questioned M. Linely further, M.
Linely infornmed himthat the el evator had dropped, started to
fall, stopped suddenly, and that his knees buckled (Tr. 36).

After assessing the situation further, and since it appeared
that there would be no "collective refusal” to ride the el evator
M. Hogan decided to speak with shift foreman Denny Smith. He
advised M. Smith that he did not believe the elevator was safe
to ride and that he was invoking his individual safety rights in
refusing to ride the elevator, but that he was avail able for
other work (Tr. 39). M. Smth asked himto stand aside while
t he ot her enpl oyees were | oaded on the elevator, and by this tine
M. Ventura had al so invoked his safety rights and refused to
ride the elevator. At that point in time, mne foreman Allen
Hager arrived on the scene and M. Hogan advi sed himthat he
woul d not ride the elevator, and M. Hager responded "there's
nothing wong with it" (Tr. 41).

VWhen asked to explain why he believed the el evator was not
safe at the tine of his refusal to ride it, M. Hogan replied as
follows (Tr. 42-43):

Q Wy did you believe that the el evator was not safe
at that time, M. Hogan?

A Well, | felt very sure, for nmyself, that all the

i ncidents that had happened in the previous twenty-four
hours or so, and then the nost recent incident, at
approximately ten to four, so | felt that if this had
been a problemfor all this time, that there should
have been sonethi ng done about it, it shouldn't stil

be mal functioning |ike that.

Q In your opinion, was it still defective at that
time?

A.  Absolutely.
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Q What did you figure could happen, if you got on the
el evator, based on what information you had?

A Well, I thought it could, if it would fall, |1

t hought perhaps it could get stuck, sonmewhere along the
way you could be stuck in it, and the one thing that
Terry Linmely had said about it, buckling his knees, |

t hought perhaps about being injured init.

Q What kind of injuries did you feel that you could
sust ai n?

A Well, | felt that | could get killed, you know,
anyt hi ng from bei ng highly shook up to being killed, or
anyt hing i n between, you know what | nean.

Q M. Hogan, what reason did you give to M. Hager
as to why you were afraid to ride the el evator on that
day?

A Wll, | told himthat | didn't think it was safe,
you know.

M. Hogan stated that at the tine he informed M. Hager that
he woul d not ride the elevator, he had no know edge as to what
steps had been taken to ascertain the reason for the el evator
"dropping". He did know, however, that the el evator had been
"test run" up and down several tines after the conplaints by the
day shift crew, but he had no knowl edge as to whether or not any
repairs or maintenance had been performed. He was al so aware of
the fact that several groups of mners fromhis shift went
underground on the elevator after the conplaints were made (Tr.
44). M. Hogan al so stated that he asked mai nt enance forenman
Jackie Smith "what was wong with the elevator”, and that M.
Smith replied that he did not know and could not state whether it
was safe (Tr. 45).

M. Hogan testified that after the initial conversation with
M. Hager, M. Hager instructed M. Denny Smith to "find
something for us to do" (Tr. 45). He later spoke with M. Hager

by phone while he (Hogan) was still in the elevator area, and he
again informed M. Hager that he would not ride the el evator
because he didn't feel it was safe, and that "I was using ny
safety rights" (Tr. 46). M. Hogan confirnmed that M. Hager
offered to operate the elevator manually, but he still refused to

ride it, and he explained the refusal as follows (Tr. 47):
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Q D d you understand what he nmeant by the manual notor?

A.  Yes, | understood what he nmeant, yes, he asked us
if we would ride on the elevator, if it was being run
manual ly, and | told himthat | didn't feel that in ny
opinion, it didn't make a difference whether it was run
on manual or automatic, they seemed to have an obvi ous
problem and unless they knew the source of the
problem | don't think that they could say it would be
safer one way or the other.

M. Hogan confirmed that he and M. Ventura were then
sumoned to M. Hager's office, and M. Hager asked if they were
willing toride into the mne on the slope car. M. Hogan stated
that he asked M. Hager how this would "leave us in regard to
having two fresh air escapeways fromthe mne", and M. Hager did
not reply and instructed Denny Smith to find sonething for M.
Hogan and M. Ventura to do. M. Hogan and M. Ventura left the
office, but were imedi ately called in again and M. Hager
i nformed themthat he was w thdrawi ng his offer to have them
transported into the mne by neans of the slope car. M. Hager
al so informed them that depending on the outcone of an
i nvestigation by federal and state agencies, they could be
subject to disciplinary action, up to and including discharge,
and M. Hogan informed M. Hager that "I understood the
situation" (Tr. 50).

M. Hogan stated that after |leaving M. Hager's office, he
and M. Ventura spent the rest of the shift working around the
bat hhouse (Tr. 50). At approximately 6:00 p.m, the el evator
manuf acturer's representative arrived, and shortly thereafter,
state inspector Monohan and federal inspector Conrad arrived. At
approximately 8:15 p.m, M. Hogan, M. Ventura, and managenent
and uni on representatives were sunmoned to a neeting in M.
Hager's office. M. Hager asked the el evator representative
whet her it was safe and he indicated that "in his opinion, the
el evator was safe, and none of the safety features had been
junpered out”. M. Hogan stated that he "nodded in the
affirmative" to this statenent, and that M. Conrad indicated
that he was no expert on elevators, but was sinply present "to
see that there were no violations of law', and that after
speaking with the el evator representative, he sinply wanted to
assure M. Hogan and M. Ventura that it "was safe to run" (Tr.
52). Although M. Hogan stated that M. Mnohan concurred wth
M. Conrad, M. Hogan said that Conrad nade the statenment that
"he wouldn't rode [sic] the God damm thing either™ (Tr. 54).
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M. Hogan testified that at the conclusion of the neeting in M.
Hager's office, M. Hager infornmed himthat he and M. Ventura
wer e suspended, and that he stated as follows (Tr. 55):

* * * * he said that it was the conpany's opinion that
Bob and | had interfered with their right to direct the
work force at four o' clock, by not boarding the

el evator, and we had acted arbitrarily and
capriciously, and not in good faith, in not boarding
the el evator, and that we were thereby suspended for
five days, beginning at about eight forty-five, which
the tinme was, and not to return to work, until
Wednesday, January the 5th.

M. Hogan confirmed that he becane angry after being
i nfornmed that he was suspended, and that at this time he was
avai | abl e to work underground and woul d have ridden the el evator
(Tr. 56). M. Hogan also confirmed that he stated to M. Hager
that "they had a pretty good guy here up until this point, now
wasn't sure, but watch out now, or sonething to that effect”.
M. Hogan expl ai ned that he was upset because he did not believe
he woul d be suspended, and he confirned that since the episode he
has had no suspensions or other actions taken against him (Tr.
57).

M. Hogan stated that after the oral suspension, he net
further with M. Hager during the initial grievance stage of his
case, and he identified exhibit G1, as a copy of the witten
noti ce of suspension which he received on January 4, and he
confirmed a notation on the notice which states "revised as
agreed in the neeting of Decenber 31, 1982" (Tr. 58). M. Hogan
expl ai ned the notation, and he also confirnmed that he had been
involved in a prior exercise of his safety rights in the sumrer
of 1981, and was assi gned ot her work but was not suspended (Tr.
60-62). M. Hogan also confirned that he has nade safety
conplaints in the past, and that they are generally taken care of
(Tr. 62).

On cross-exam nation, M. Hogan confirned that he did not
know what the el evator problemwas on Decenber 27, but by the end
of the shift the el evator was repaired, and that any repairs were
made within ten or fifteen mnutes after he heard that the
el evator was inoperative. M. Hogan also confirned that when he
spoke with Jackie Smith, Allen Hager, and Denny Smith on Decenber
28, he did not ask them about the condition of the elevator on
Decenmber 27 (Tr. 65). M. Hogan stated that he spoke with no one
on the mdnight shift, and that other than the fact that the
el evator was not working, he had no know edge of the specific
probl em
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Wth regard to any "elevator drop", M. Hogan conceded that he
did not mention this to Dennis Smith or Jackie Smth, but he
bel i eved he nentioned it to M. Hager, but was not certain (Tr.
67-68).

M. Hogan confirmed that on the afternoon of Decenber 28,
after the "elevator dropping incident", there were sone tests
made on the elevator and it was his understanding that |oca
uni on president Tom Rebottini rode the elevator during the tests
(Tr. 68). M. Hogan also confirnmed that one or two el evator
| oads of men on the evening shift went underground before he
approached Dennis Smith to tell himhe would refuse to ride it,
and at these tinmes M. Hogan saw no evi dence of any el evator
mal functioning (Tr. 69).

M. Hogan confirmed that during the taking of his deposition
he did indicate that to a snmall degree, he has a fear of being
enclosed in small spaces, and in response to a question as to
whet her he had a certain fear or riding elevators, he replied "I
would call it nmore of a healthy respect for theni (Tr. 73).

M. Hogan stated that prior to the time he refused to ride
the el evator, he was aware that the el evator "had been run up and
down", and that after the "el evator stopping incident”, he did
not ask Dennis or Jackie Smith or M. Hager whether they had
checked the el evator to determ ne what was wong with it (Tr.

77).

In response to bench questions, M. Hogan confirmed that he
was not on the elevator during the alleged "dropping incident",
and his know edge of this event is fromwhat others told him(Tr.
79-80). He recounted what he had heard as follows (Tr. 81-83):

JUDGE KOQUTRAS: While you were back there, waiting to
conme to your shift, you had conversations with people,
that were com ng off of the day shift?

THE W TNESS: Yes.

JUDGE KOQUTRAS: During these conversations, you | earned
about the problens with the el evator?

THE W TNESS: Yes.

JUDGE KOQUTRAS: Now, you indicated that you tal ked
about all these things that had happened, on the

el evator, did you actually sit down and talk with M.
Butternore, and M. Dow ing, and have
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any detail ed di scussions with them about the events that
transpired on the elevator, while they were com ng out,
t he knees buckling, the fears and all that, before you
went to work, or did you find this all out, after al

t hi s happened?

THE WTNESS: | spoke with them within a mnute of the
time they come out fromthe el evator that dropped

JUDGE KQUTRAS: And they said what?

THE WTNESS: They said that it had cone up, started to
drop, and then fell, and the one in particular, said
hi s knees buckl ed, and they were saying they were
scared.

JUDGE KQUTRAS: kay.
THE WTNESS: And the one individual screaned.
JUDGE KOUTRAS: Wio was that?

THE WTNESS: | don't know, they said sonebody on the
el evat or screaned.

JUDGE KOUTRAS: Did they tell you how far the el evator
dr opped?

THE WTNESS: Each had their own opinion of that, it's
very difficult to tell, but you can't say.

JUDGE KOQUTRAS: Any length of tine, how did they
descri be the dropping to you?

THE WTNESS: Well, one individual said, he thought it
fell about ten feet, and another one, sone of their
estimates ran nuch higher than that, to the possibility
that it could have been a hundred feet, or sonething

i ke that.

JUDGE KOQUTRAS: Once the drop had stopped, how did they
conme out, how did the el evator proceed, how did they
take care of the problem when | say they, whoever was
there in charge, did they have sonmebody there on the

el evator that was in charge of the crew?

THE WTNESS: Well, at the tine of the incident Jackie
Smith was in the penthouse, which is above
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ground, above the elevator, and he took over nmanua
control of the elevator at that point, and brought it up.

JUDGE KQUTRAS: How did he know to bring it up?

THE WTNESS: | suppose he knew sonme way that sonething
had mal f uncti oned.

JUDGE KQUTRAS: How did he know that, was this el evator
com ng up and down automatically, do you know?

THE WTNESS: As far as | know, it was running on
automatic at that point, yes, but see, because they
wer e having the problens, there were soneone where the
el evator comes up here, there's an area above the

el evator, right above the shaft, to other controls and
circuits and stuff, where | guess Jackie Smith was in

t hat pent house, what they call the penthouse, at the
time it mal functioned, and he just in sone manner, knew
that it was mal functioning, and he brought it up
manual | y.

M. Hogan indicated that Jackie Smith told himthat he did
not know what was wong with the elevator, and M. Hogan believed
that the only tine the el evator would be operated on a nanua
node woul d be in the event of a nmotor mal function (Tr. 87, 89).
Regardl ess of which node it operated on, he did not believe that
managenent had sufficient tine to check the mal function and
conduct proper tests (Tr. 89). He conceded that the prior
el evat or probl ens had been taken care of the day before his work
refusal, but he insisted that "sone problem apparently kept
repeating itself" (Tr. 90). He also believed that it "was

possi bl e" that the prior malfunction still prevail ed, and when
asked whet her he woul d have still refused to ride the elevator if
no one had mentioned that it had dropped, he answered "I don't

know, that's hypothetical" (Tr. 91).

M. Hogan confirmed that safety committeenan WIlis and
Uni on President Rebottini were both present when he refused to
ride the elevator, and he indicated that they worked the sane
shift. He stated further that M. Rebottini worked underground
and rode the elevator, but that M. WIlIlis was assigned to
surface work (Tr. 93). M. Hogan al so confirned that
approximately a year or so earlier he had refused to ride the
same elevator, but that this prior incident did not influence his
decision in this case (Tr. 98).
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M. Hogan stated that prior to the instant case he had no
know edge that the el evator had ever "dropped” in the past. He
confirmed that the elevator shaft is approximtely 600 feet high
and that on prior occasions when nmners refused to ride the
el evator they were taken into the m ne by nmeans of the sl ope
shaft (Tr. 101). He also indicated that he was unaware of any
other mners being suspended or fired for refusing to ride the
elevator (Tr. 102). He stated that the elevator was installed
sonmetine in 1976 or 1977, and that it has been the topic of past
di scussi ons and neetings between the uni on and m ne managenent
(Tr. 104).

Robert Ventura testified that he is enployed by the
respondent as a mechanic, and that at the tine of his suspension
he worked as a utility nan. He stated that on Decenber 27, 1982,
he reached his working place by nmeans of the el evator which took
his crew underground on the second shift, 4:00 pm to 12:00 p. m
M. Ventura stated further that at approximately 5:30 p.m that
day he was informed by his foreman that the el evator was
i noperative and that if it were not repaired within a half hour
the crew had the option of leaving the mne. Since the elevator
was the main escapeway, M. Ventura indicated that he would | eave
and requested that he be allowed to do so. However, since the
el evator was repaired, he did not do so. He subsequently took
the elevator out at the end of his shift at approximtely 11:45
p.m One of his fellow shift workers told himthat as he was
boarding the elevator to leave, it raised up 8 to 12 inches and
he tripped while getting on (Tr. 109-111). However, M. Ventura
did not report this and went honme.

M. Ventura testified that he reported for work on Decenber
28, 1982, and while in the bathhouse he had sone discussions with
other mners concerning the elevator, but he did not know any of
the specific details. Wile in the |anphouse he said one of the
mners fromthe day shift, Jerry Kessler, advised himthat the
el evat or had stopped and then dropped about fifty feet while he
was riding it up the shaft at the end of his work shift. M.
Ventura then proceeded to the el evator and asked his safety
commtteeman WIlis if the elevator was safe, but he could not
state whether M. WIlis responded. M. Ventura then spoke with
section foreman Russ Clark, and M. Cark referred himto foreman
Denny Smith. M. Smith advised himthat the el evator was safe
and referred himto M. Hager, but M. Ventura did not discuss
his safety rights with M. Smth (Tr. 111-117).

M. Ventura confirned that M. Hager offered to operate the
el evator on the manual node, but he (Ventura) stated that
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he was afraid to ride it for fear that it mght drop again. He
said M. Smith advised himthat the el evator representative had
been summoned to the mne, but that M. Smth could not tell him
what was wong with the elevator. During this time, all of the
ot her crew nmenbers had gone underground on the el evator, and M.
Ventura confirnmed that this nade no difference to himas he was
exerci sing his own personal safety rights in refusing to ride the
el evator (Tr. 117-120).

M. Ventura confirmed the neeting in M. Hager's office and
he al so confirmed that M. Hager offered to take himinto the
m ne by nmeans of the slope car. However, after M. Hogan raised
t he escape route question, M. Hager said nothing further and he
and M. Hogan were assigned other work (Tr. 121). M. Hager
subsequently retracted his offer to take themin by nmeans of the
slope car (Tr. 122). M. Ventura corroborated the fact that
anot her neeting was held with M. Hager and that he was
subsequent |y suspended (Tr. 123-128).

On cross-exam nation M. Ventura confirmed that at the tine
of his refusal to ride the elevator he believed that "there was
somet hing wong with the elevator”, and he confirmed that he knew
not hi ng about its features (Tr. 133). He also confirmed that M.
Kessler told himit dropped fifty feet and that this scared him
but that no one was injured. He conceded that since no one was
hurt after the asserted fifty foot drop, M. Kessler may have
exaggerated the extent of the drop (Tr. 134). M. Ventura al so
confirnmed that he asked no one else on the elevator about the
drop, and he stated that he did tell M. Smith and M. Hager what
he heard about the elevator dropping fifty feet (Tr. 135).

M. Ventura confirmed that he knew that the reported
el evator nmal function of Decenmber 27th had been repaired, but that
he did not know all of the specifics of the problem (Tr. 135).
He al so stated that it was possible that he woul d not have
refused to ride the elevator had M. Kessler not nmentioned the
drop (Tr. 136). M. Ventura indicated that he was not aware that
test runs had been nade on the el evator on Decenber 28th prior to
his work shift, and he was unaware that M. Rebottini had ridden
it (Tr. 139). M. Ventura stated that he nmentioned the el evator
dropping to Dennis Smith, Jackie Smith and Al an Hager, but that
none of themcould assure himthat the el evator was safe (Tr.
141).

In response to further questions concerning what he told
m ne management about the el evator dropping, M. Ventura stated
as follows (Tr. 149-151):
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JUDGE KOQUTRAS: Well, then after you spoke to WIlis, when

was the first tinme that you had any contact with any
managenment representative?

THE WTNESS: Right after | talked to M. WIIlis.
JUDGE KQUTRAS: Who did you talk to then?

THE WTNESS: M shift forenman.

JUDGE KQUTRAS: Which is?

THE WTNESS: M section foreman, M. d ark.

JUDGE KQUTRAS: You told M. dark, that you were
reluctant to get on the elevator, and dark did what?

THE WTNESS: He referred ne to the shift foreman, M.
Smit h.

JUDGE KOQUTRAS: Who was M. Smith, and you told himthe
same t hi ng?

THE W TNESS: Yeah.

JUDGE KQUTRAS: Now, in both those conversations did
you specifically tell either M. dark, or M. Smth,

t hat someone had told you that the el evator had dropped
fifty feet?

THE WTNESS: Yes.

JUDGE KOQUTRAS: You did?

THE WTNESS: Yeah, well, | didn't say fifty feet, but
that it had dropped.

JUDGE KOQUTRAS: Did you tell themwho had told you
t hat ?

THE W TNESS: No.

JUDGE KQUTRAS: Then what happened, when did M. Hager
get in on the act?

THE WTNESS: M. Snmith referred me to M. Hager.

JUDGE KOQUTRAS: Was M. Hager there physically?
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THE W TNESS: Yes.

JUDGE KOQUTRAS: And you told himthe sane thing?
THE WTNESS: Yes.

JUDGE KOQUTRAS: Did you specifically tell M. Hager,
that you had heard from sonmeone fromthe previous
shift, that the el evator had dropped sone distance?

THE W TNESS: Yes.
JUDGE KOQUTRAS: What was his reaction to that?

THE WTNESS: He couldn't answer why, | asked himif he
was aware of the el evator dropping, and he says, no.

JUDGE KOQUTRAS: Do you have any idea how many peopl e
were on the elevator, when riding it up with M.
Kessl er?

THE WTNESS: | woul d say maybe ei ght people, | don't
know, for sure.

JUDGE KOUTRAS: About eight, and you heard no one el se
say anything about the el evator dropping, how far it
dropped or anythi ng?

THE WTNESS: Not at the tine, you knowit was a
situation, where I was com ng out to get my |lanp, and
Jerry was there, and other people were starting to

| eave, | was running | ate.

Martin WIllis, stated that he is enployed by the respondent
as a nmotorman, and that he is vice-president of |ocal union 2258
and al so serves a safety conmtteeman. He confirmed that he went
to the mine on Decenber 28, 1982, at 9:00 a.m, to attend a
safety nmeeting with m ne managenent and that he was scheduled to
work that day on the 4:00 p.m to 12: 00 mdnight shift. While at
t he bat hhouse soneone advised himthat there was a problemwth
the el evator, and he spoke with the general mine foreman Allen
Hager about the matter and M. Hager advised himthat "they were
working on it". M. WIIlis then proceeded to the el evator area
and sonmeone fromthe work crew which had just finished a shift
told himthat "the el evator cane up, stopped, felt like it
dropped, and then it came up on inspection speed” (Tr. 165-169,
171). When asked who told himthis, he identified the crew
menbers as Jerry Kessler and Wayne Bara, and he indicated that
M. Kessl er appeared scared and frightened (Tr. 172).
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M. WIlis confirmed that while speaking with several mners
waiting to go underground on the four to mdnight shift, Jackie
Smith informed himthat he did not know that was wong with the
el evator and that he could not state whether it was safe. M.
WIllis did not speak with M. Hogan or M. Ventura at this ting,
but he did learn that they informed foreman Denny Smith that they
were invoking their individual safety rights and would not ride
the el evator underground. M. WIIlis then acconpanied M. Hogan
and M. Ventura to M. Hager's office for a neeting, and M.
Ventura and M. Hogan were subsequently assigned ot her work.
Later, a federal and state inspector arrived on the scene but did
not exam ne the elevator. The el evator conpany mechani ¢ changed
some electrical contactor points and determ ned that the el evator
safety features had not been "junpered out"” (Tr. 178). Later
M. Hager inforned himthat M. Hogan and M. Ventura woul d be
suspended for five days (Tr. 179). M. WIIlis confirned that
federal inspector Conrad stated that he found no violations of
federal law and that as far as he was concerned the el evator was
safe. However, state inspector Mpnahan indicated that he woul d
not ride the elevator (Tr. 180).

On cross-exam nation, M. WIlis stated that when he spoke
with M. Kessler he did not tell himhow far the el evator had
dropped, and that M. Bara characterized the el evator as being
B AP up" (Tr. 183). He also confirmed that while M. Bara
did not specifically state that the el evator had dropped, he did
indicate that it "felt like it" (Tr. 184). M. WIlis also
confirnmed that Jackie Smith told himhe could not find the
el evator problem (Tr. 184).

In response to further questions, M. WIlis confirmed that
after the inspectors and the el evator representative were called,
they all "gave the elevator a clean bill of health”, and while no
one knew what the specific probl emwas, the changing of the
contactor points took care of it and he learned that if dirt gets
into the contactor tips they have a tendency to stick (Tr. 190).

M. WIlis stated that he did not believe that m ne
managenent acted unreasonably by calling in the el evator nechanic
and the state and federal inspectors, but he believed that M.
Hogan and M. Ventura should not have been suspended, and he
expect ed managenent to just let them go back to work after they
determ ned that the el evator was safe (Tr. 193). M. WIllis
confirmed that he had ridden the el evator many tinmes and he
expl ai ned how it operates on the "manual " node, and he al so
i ndicated that "anytinme that elevator malfunctions it is a
headache for both managenent and union, it causes a |l ot of
concern” (Tr. 192, 194-195).
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Jerry Kessler, mechanic, testified that on Decenber 28, 1982,
he reported to work on the day shift, 800 a.m to 4:00 p.m, and
t he usual procedure is to ride the el evator underground.
However, on this particular norning the el evator was not working
and his crew had to wait until 10:00 a.m to go to work. He was
told that there was a problemwith the elevator and that it had
been repaired, but he was not aware of the specific problem His
crew used the el evator and he was not aware of any other probl ens
with it during his shift. However, after his work shift ended
and while comng up on the el evator a probl em devel oped, and he
described it as follows (Tr. 205-207):

A. Well, when we got on the elevator, we started up
the el evator got approxi mately one hundred feet from
the top, the cage stopped, it fell, howfar, I don't

know, it stopped, it started back up, and it stopped a
third time, then that's when Wally Petros called out to
see what was the matter, and he said, that they said it
woul d be going in just a second.

Q W is Wally Petros, can you tell the Judge?
A. He's one of ny nechani c bosses.
Q D d you hear himmake the phone call?

A. He made the phone call, | didn't hear the
conversati on.

Q \What did he say to you after he made that call?

A. He said that it would be fixed in just a mnute,
that it would be com ng up, and then it started up on
i nspecti on speed, sl ow speed.

Q Can you describe for the Judge, in as much det ai
as you can, as much as you can recall, how |l ong the
drop, and how |l ong the drop | asted, when you were in
the el evator, can you give us an idea of the distance?

A It was difficult to tell, because you were encl osed
in the cage, but when it stopped, it fell, the second
stop buckl ed ny knees, because we were on a downfall, |
had time enough to make up nmy mnd, | was prepared to
hit the bottom and I thought that if I could possibly
time it and junp, that | wouldn't get ny |egs broke,
whatever tinme that was, | don't know.
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Q How did the other people on the elevator react, what
did you see?

A.  Everybody was shook up, everybody was scared, Hap
Butternore screanmed, Bob Richie pinched a gentleman's
arm or grabbed his arm to get something to hold on

to, everybody was shook up

Q How about when you got off the el evator, what
happened when you finally got to the top?

A. Well, as soon as it got to the top, the door
opened, and everybody rushed for the |anding.

M. Kessler testified that after getting off the el evator he
mentioned the el evator episode to Denny Smith, but he assumned
that M. Smith did not hear him (Tr. 208). M. Kessler spoke to
no ot her managenent people, but did speak with M. WIlis and M.
Ventura. M. Kessler stated that "I told Bob Ventura that
somet hing was wong with the cage, and told himto go out and
find out what was wong" (Tr. 209). M. Kessler confirned that
he returned to work the next day and the el evator had been fixed
and the m dnight and second shift had taken it underground (Tr.
210). After observing several elevator trips, he too rode it
underground (Tr. 211).

On cross-exam nation, in response to a question as to
whet her he told M. Hogan or M. Ventura a specific distance that
the elevator fell, M. Kessler replied as follows (Tr. 212):

Q D dyoutell himhowfar it fell?

A. | would inmagine six to eight feet if | nmade a
guess, | don't know

Q So you didn't tell himthat it had fallen -- either
M. Ventura, or M. Hogan, that it had fallen fifty
feet?

A No, sir, | didn't tell it had fallen fifty feet.

M. Kessler explained further that he did not tell Denny
Smith how far the el evator had dropped, and that no one el se from
m ne managenment was present when he got off the elevator (Tr.
214). \Wen shown a copy of his prior statenent to the NMSHA
i nvestigator indicating that the el evator dropped 10 to 15 feet,
M. Ventura was asked to reconcile that statement with his
testinmony that it only dropped six to eight feet. He replied
"you are enclosed in the cage, | can't tell you how far the cage
dropped" (Tr. 223)
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Don Dow i ng, nmechanic trainee, testified that he was schedul ed

to work the 8:00 a.m to 4:00 p.m shift on Decenber 28, 1982, and
that upon reporting to work that day he did proceed i nmedi ately
underground by neans of the el evator as was his usual practice
because "there was trouble with the elevator” (Tr. 226). He went
underground on the elevator at 10:10 a.m that day after being
advi sed by his foreman that the el evator had been fixed (Tr.
227). \WWen asked whet her anythi ng unusual happened when he cane
out of the mne on the elevator at the end of his shift, he
replied as follows (Tr. 227-229):

A. Well, when we got on the elevator, the doors
weren't exactly operating correctly.

Q \What were they doing?

A. The doors were slowto close, and then finally
sonmeone pushed it shut. And we started up, and | don't
know how far up, it seened like it was fairly close
towards the top, than it was the bottom and it hung
up, stayed there for a couple of seconds, and then
fell, and then | ocked, felt like it was pretty solid
down, and then while we were falling, one guy screaned
and Bob Richie grabbed a hold of ny arm pretty tight,
it was hurting ne, and then it |ocked up pretty solid,
it felt just like it hit somnething.

It wasn't the ground or anything, it was |ike sonething
caught a hold, it felt solid after that, a couple of
jerks, and then, while we were waiting there, Wally
Petros called outside, and I don't know who he call ed,
but a few mi nutes after he hung up the phone, it jerked
a couple of tines, and then started up

Q D d you hear what Wally Petros said that day?

A.  He was asking about the elevator itself, and
didn't hear no response, and he just kept saying, yeah
yeah, after that.

Q \Wat did he say, to the rest of you in the
el evator?

A, He said, it would be fixed in alittle bit, we
woul d be going up, and the next thing you know, we were
goi ng up on inspection speed, real slow

Q Can you describe for us, how you felt when that
happened, M. Dow i ng?
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A. | was scared, very scared

Q \What were you scared of, afraid of?

A. Hitting the bottom actually, when it fell, then
after we | ocked up solid, and while we were standing

t here, one guy popped the top off of it, and | ooked up
and we could see the top of the shaft, it was still a
fairly good distance, and | was scared, being | ocked
there, nyself.

M. Dowing testified that after he got off the el evator he
made no conments to any of the other mners, and since he did not
know M. Hogan or M. Ventura he did not speak with them (Tr.
230). He returned to work the next day and rode the el evator and
"it worked fine" (Tr. 231).

On cross-exam nation, M. Dowing confirned that after he
got off the elevator he did not approach m ne managenment, but he
was sure that soneone el se had inforned themas to what happened
(Tr. 233).

Charl es W Cooper, continuous m ner operator, testified that
he worked the 8:00 a.m to 4:00 p.m shift at the mne on
Decenber 28, 1982, and he did not enter the mne unti
approxi mately 9:45 a. m because the el evator was not worKking
properly (Tr. 238). Wen asked whet her anythi ng unusual happened
at the end of his shift, he replied as follows (Tr. 239-241):

A Well, we started up in the elevator, it canme up,
oh, alittle over half way, and then the el evator
stopped, and when it stopped, and then it seened to
drop right back down, it dropped oh, around eight to
ten feet, roughly, and we couldn't judge the distance

it fell, and then the el evator stopped again, and |like
| ocked up, and when it | ocked up, everybody junped down
you know, |ike, you were on a gum band, just being

bounced, and you could feel the elevator, |ike shaking

up and down.

Q Could you see the other people nove up and down,
i ke you just described?

A. Yes, all of them the majority of them did.

Q Gkay. What el se happened, what did the other
enpl oyees do now?

A. Everybody was standi ng dazed |ike, you know,
| ooki ng at each ot her, and sayi ng what happened, and
stuff like this.
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Q \What did you think had happened?

A. | thought we were going down.

Q By going down, you mean you thought you were going
to hit the botton?

| thought we were going to the bottom

Were you afraid?

A

Q

A.  Yeah
Q \What happened next?

A Well, then, Wlly Petros, the foreman, got on the
phone, and called out to sonebody outside or sonething.

Q Could you hear what he said?
A.  No, offhand, | couldn't hear what he said.
Q \What happened, after he called outside?

A.  The elevator, it was a few mnutes, and then the

el evator started, and it started com ng up, when it got
to the top, it went up past where it usually stops at

t he door, about eight, ten inches above, and then
sonmebody or sonething, it recycled or sonething, and it
canme back down a couple of inches above the normnal
position, the door opened.

M. Cooper stated that after he got off the elevator he
spoke with M. WIlis and advised himthat "there's sonethi ng
wong with that elevator”. However, he did not see or speak wth
M. Hogan or M. Ventura (Tr. 243). M. Cooper confirned that he
returned to work the next day, Decenber 29, and was told that the
el evat or had been repaired, that sone relays were repl aced, and
he rode it underground wi thout incident and there has been no
reoccurrence of any elevator "dropping" (Tr. 244).

On cross-exam nation, M. Cooper stated that he coul d not
recall seeing the wall of the elevator shaft fromthe inside of
the el evator when it dropped, and he confirnmed that he estimated
that it fell eight to ten feet "by the way | felt"” (Tr. 245). He
estimated that 18 to 19 miners were on the el evator during the
i ncident in question (Tr. 246).
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Mark A. Sunyak, shuttle car operator, testified that he worked
the 4:00 p.m to 12:00 m dnight shift on Decenber 28, 1982.
After dressing, he proceeded to the hallway by the elevator to
take the first trip underground. When the el evator doors opened,
no one fromthe crew seenmed to be boardi ng and soneone conment ed
that there was a problemwith the elevator. He could recall no
specifics, he did not ask the shift foreman if there was a
problem and he could recall no conversations as to whether the
el evator had problenms (Tr. 252). As the crew began getting on
he hesitated but then got on after the shift foreman began
telling everyone to get on. He rode the el evator down without
i ncident, and no one said anything further about it (Tr. 254).

On cross-exam nation, M. Sunyak stated that his initial
reluctance to board the el evator was pronpted by his doubts as to
whet her anything was wong with it. However, since he knew none
of the facts he rode it. He confirned that prior to Decenber 28,
1982, he had exercised his safety rights in the past with regard
to certain immnent danger situations but was never disciplined
si nce managenent recogni zed the dangers and took corrective
action (Tr. 258).

M. Sunyak stated that before he got on the el evator on
Decenmber 28, he was not aware that enpl oyees fromthe preceding
shift had reported a "drop" while they were comng out. He
confirmed that he worked on the same shift with M. Hogan and M.
Ventura, but did not know at that time that they had refused to
ride the elevator (Tr. 259-260). He also indicated as foll ows
(Tr. 267):

JUDGE KOQUTRAS: Did you hear anything fromthe previous
shift com ng up?

THE WTNESS: No, | had no know edge of anyt hi ng

JUDGE KQUTRAS: The only know edge that you had, was
the night before, there was a probl en?

THE W TNESS: Yeah, but that was nore or |ess unusual
if that would be the right word, but just little things
i ke that happen every now and then, but | was probably
nore concerned about getting hone, than anything el se.

JUDGE KOUTRAS: But while you were waiting to ride the
el evat or down, you knew that sonethi ng was up, because
things weren't noving along, you surmi sed that there
were some probl ens?
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THE W TNESS: Yeah, right.

JUDGE KOQUTRAS: Yet, you didn't exercise your safety
rights, and refuse to go?

THE WTNESS: Not knowing full well, what all was
involved, | didn't really feel that I could, not
knowi ng any specifics on it.

Thomas Barrett, respondent's enployee rel ations
representative, confirnmed that he was at the m ne on Decenber 28,
1982, and was aware of the elevator problem He identified
exhibit G 3 as a nenorandum he prepared fromhis own persona
notes relating to the events of Decenber 28, and he confirnmed
that he was present when M. Hager inforned M. WIIlis that he
had changed his m nd about offering to transport M. Hogan and
M. Ventura into the mne through the slope (Tr. 273-276).

Respondent' s Testi nony and Evi dence

John F. Lusky, testified that he is enployed by the
Schi ndl er Haught on El evat or Conpany as an el evator nechanic, and
he described his duties and experience. He confirmed that he
received a service call on the afternoon of Decenber 28, 1982
and he went to the mine in response to information that there was
a "problemwith the el evator not automatically returning to the
top, and that it had made a stop. It was traveling up, and it
made a stop” (Tr. 288). M. Lusky identified exhibit R1 as a
copy of a service record indicating the work which he perfornmed
on the elevator in question, and he estimated that he arrived at
the mne at 6:00 p.m He confirned that he found no mal function
with the elevator while he was there, but did indicate that he
visually inspected the elevator, adjusted some switch contacts,
and he changed a relay contact since he believed it had sonething
to do with returning the car to the top. While he indicated that
it was possible that the contactor was related to the el evator
stopping, he did not believe this was |ikely because there is
very little current passing through the contactor (Tr. 292). He
al so expl ained the adjustnents he made to certain sw tches, and
confirmed that the work he perforned on the el evator did not
relate to or affect the safety features of the elevator. He also
confirmed that the safety features were not by-passed or
"junpered out”, and he could not determ ne what caused the
el evator to stop (Tr. 293).

M. Lusky stated that during the tinme he was at the m ne the
el evator was safe. Based on the work he performed on the
el evator, he was of the opinion that it was safe earlier in the
day. He confirmed that the elevator will not run if the doors do
not close properly, and in his opinion the fact that there is a
problem w th doors woul d



~2195

not affect the other safety features because they are on separate
circuits (Tr. 295). He described the safety features of the

el evator, and he stated that no one told himthat the el evator
had dropped. He also indicated that had the el evator dropped
"the safeties would have set," and he saw no evidence that this
happened (Tr. 298).

On cross-exam nation and in response to further questions,
M. Lusky expl ained the functions of the el evator relays and
contactors, and he confirned that he had not previously done any
work on the elevator in question. He confirned that he spoke
with no one who had ridden the el evator and that he considered
his service call to be "routine.”" He also indicated that any
prior service calls would be a matter of record, but he could not
recall exactly when the elevator was first installed. He
confirmed that an elevator could stop for a nunber of reasons,
and conceded that such a stop would be an "unusual event" (Tr.
311).

Willard D. Smith, shift foreman, testified that on Decenber
27, 1982, when he rode the elevator down at 5:30 the doors would
not shut and the elevator would not go up. He reported this to
t he mai ntenance foreman, and the el evator was operated nmanual |y
until the problemcould be taken care of. The el evator was
repai red, but he did not know what work was done on it. He
reported to work for the second shift on Decenber 28, and
prepared to load the elevator to send the crews underground. He
was not present when the el evator stopped while coming up and he
spoke to no one who was on that elevator. He stated that "I had
heard through the mai ntenance that they had trouble with the
el evator,” and he was present when M. Rebottini cane up on the
el evator and he heard himstate "it worked fine." M. Smth did
not speak with M. Rebottini, and after he got off the el evator
t he eveni ng shift began | oading on the elevator (Tr. 324).

M. Smth stated that no one told himthat the el evator had
stopped and he heard no one waiting to load on his shift state
that they thought the el evator was unsafe. Three el evator | oads
went underground while he was there and the el evator did not
mal function. M. Smith described his conversations with M.
Hogan and M. Ventura as follows (Tr. 325-327):

Q Now, there cane a point when Ventura and Hogan
appr oached you?

A.  Yes, they did.

Q \Wat did they say to you
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A. The only thing | renenber Bob saying, Ventura saying,
was, "Do you guarantee ne -- , can you guarantee ne that
el evator is safe?"

Q And what was your response to that?

A. | said, "The elevator is running fine, but I can't
guar ant ee anyt hing."

Q D dyou, at that point, feel that it was safe to
ride?

A, Yes, sir.

Q Dd M. Ventura and M. Hogan raise the fact that
they had heard that the el evator had dropped?

A | don't recall it. No

Q Had you heard from anybody el se, at that point,
that the el evator had dropped?

A No. | didn't.

Q D deither Ventura or Hogan raise to you the issue
of the previous mal functions on the el evator as naking
it unsafe?

A. No, they didn't.

* Kk *

Q Yes, assuming that Ventura and Hogan cane up to you
and said, "W heard that it dropped fifty to a hundred
feet" would you have behaved differently?

A, No.

Q And that's because you had heard that it was
runni ng properly at that point?

A. Fine, Right.

Q D d you have any further conversation with Ventura
and Hogan?

A. Not after that, no sir.
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Q \Wat did you tell themto do?

A If I recall right, I said, "Wll -- ". Alen
Hager, our mne foreman was there. W all went into
the office, and neanwhile, as soon as they arrived in

the office, | stepped inside, and | had a phone call,
and | had to leave. And that's all that | --. Wat
happened in the office, I don't recall. | wasn't in
there.

Q Were you involved in assigning them other work?
A Yes, sir.

Q D dyou ride that elevator that day?

A Yes, sir.

On cross-exam nation, M. Smth stated that he surm sed
somet hi ng had been wong with the el evator when he saw M.
Rebottini "test ride" it, but he was sure it was fine when M.
Rebottini got off. M. Smith confirned that approxi mately 80
m ners rode the elevator into the mne after 4:00 p.m on
Decenmber 28, and he al so confirnmed that he was present by the
el evator doors when the 8:00 a.m to 4:00 p.m shift canme out
(Tr. 332). He denied speaking with Charl es Cooper, Donald
Dowl i ng, or Patrick Butternore, and denied hearing any conments
that there was anything wong with the elevator (Tr. 334). He
al so deni ed hearing any comments that the el evator had dropped or
that men were screaming when it did (Tr. 335-336).

In response to further questions, M. Smth indicated that
M. Hogan and M. Ventura had served on his crew for two years
and that during this period they had never asked himto
"guarantee" their safety, and he conceded that this was an

"unusual occurrence". He conceded that M. Ventura and M. Hogan
were concerned when they refused to ride the el evator, and when
asked about this concern on their part, he replied "I guess they

were reluctant because of the situation that happened on the day
shift. That's the only reason | can say" (Tr. 339). Wen asked
what he woul d have done had he been told that the el evator
stopped or dropped, M. Snmith replied "if the maintenance people
that was checking the elevator told me it was safe and okay to
operate, then I would have expected themto go to work"™ (Tr.
340). He explained further at Tr. 341:

JUDGE KOQUTRAS: But, as far as guaranteeing anyone's
safety, you took the position that you couldn't do
t hat ?
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Hogan or

THE W TNESS: | could not.

JUDGE KQUTRAS: So, for all you know, even though they
said it was fine, it could very well have been, once

t hey got on, sonething coul d happen, some unforseen

t hi ng, or sonething.

THE W TNESS: It could have mal functi oned

JUDGE KOQUTRAS: Is that the context in which you nmade
the statenent that you can't guarantee their safety?

THE WTNESS: Right. 1 could have put themon it, and
t he doors may have nal functioned, anytine.

JUDGE KOQUTRAS: But, in any event, once you got on and
went down, you went down without any problenf

THE W TNESS: Fine

JUDGE KQUTRAS: And, how about com ng back at the end
of the shift?

THE WTNESS: Yes. It worked fine. To ny know edge
no one had reported anyt hi ng.

M. Smith confirmed that he had no simlar problens with M.
M. Ventura in the past and that he considered themto

be good consci entious enpl oyees. Wen asked whet her he woul d
have ridden the el evator given the same circunstances, M. Snith
replied as follows (Tr. 342):

JUDGE KOQUTRAS: Let me ask you this hypothetical. It
m ght be tough to answer, but put yourself in their
position, what would you have done?

THE WTNESS: | would have rode the el evator

JUDGE KOQUTRAS: For what reason?

THE W TNESS: Because everyone el se rode it, and
woul d have felt that --. | would have rode it too.

woul d've felt that it was safe once it was checked out,
to ride.

Wayne S. Bair, maintenance foreman, testified that he worked

the day shift on Decenber 28, 1982, and was on the el evator when
it stopped while coming up the shaft. He indicated that the

el evator stopped near the top and it did not drop. He described
the sensation when it stopped as "you got |ight on
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your feet". He heard no one scream and saw no one grab anyone's
arm and he stated that "everyone kind of got quiet" (Tr. 347).
He confirmed that foreman Walter Petros called out on the

el evat or phone and that after the call the el evator came up.
After he got off the elevator he encountered M. WIlis and they
went to M. Hager's office and M. Bair told M. Hager that "the
el evator did nmess up". Since he did not believe that it dropped,
he said nothing to M. Hager about any reported drop

M. Bair stated that at no time did he hear anyone state
that the el evator had dropped. He confirmed that a week prior to
the hearing M. Kessler remarked that he thought the el evator had
dropped and while M. Bair disagreed with himhe told M. Kessler
"to tell themthe way he really feels" (Tr. 349). M. Bair also
confirmed that he did not speak with M. Hogan or M. Ventura on
the day in question.

In response to further questions, M. Bair stated that when
the el evator stopped he felt "a little light", but that his knees
did not buckle and his feet never left the floor (Tr. 350). He
i ndicated that "I think sone people had some pretty big eyes,

% (3)4B but outside of that everything was pretty quiet right
after that, until they made the tel ephone call™ (Tr. 353). He
said that he would have ridden the el evator again "once it was
checked".

Adren A. VWitehair, nmaintenance clerk, testified that while
he was not directly involved in the repair of the elevator on
Decenmber 28, 1983, he was aware of the problens that day. He
confirmed that a Haughton el evator representative and surface
electrician Scott Kramer had perforned sone work on the el evator
on the norning of Decenber 28, and that no ot her problens
devel oped until late in the afternoon. He received a call from
the bottom of the elevator which indicated that the doors would
open and cl ose but that the el evator would not work properly. He
contacted Jackie Smith in the shop, and M. Smith and shop
mechani ¢ Ji m Howard checked the el evator, and they "recycled" it
by turning the power on and off. They then tested it by "two dry
runs" and it worked properly. However, ten to fifteen m nutes
| ater the doors mal functioned and M. Snmith recycled it a second
time, and after testing it he indicated that it was working (Tr.
358).

M. VWiitehair testified that after the first el evator
mal functions were taken care of he received a call that the
el evator had stopped. M. Petros advised himthat it stopped
approxi mately 100 feet fromthe top of the shaft and he said
not hi ng about any drop. M. Witehair then went to the
pent house, and Jackie Smith was checking the contactors. The
el evat or
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was tested, and after several test runs, Jackie Smth advised him
that the el evator was operating properly. M. Wiitehair |ater
heard some conversations regarding the el evator drop, but he was
not present when M. Hogan and M. Ventura initially spoke with
M. Hager. However, he was present at a subsequent neeting when
M. WIlis informed M. Hager that they should not be expected to
be on an el evator which was not safe and which purportedly
dropped (Tr. 362).

In response to further questions, M. Witehair stated that
if he had been told that the el evator had dropped he woul d not
permt anyone to ride it. He characterized a "drop" as the
"free-falling of an elevator", and the distance woul d not nake
any difference. Wen asked how he woul d account for such
di fferences of opinions as to the purported drop of the el evator
he replied "That's hard to say, but | will say that when an
el evator stops when its traveling at speed, that you will get
light-footed, of course" (Tr. 366).

Jackie T. Smith, naintenance forenan, testified that his
wor k experience includes some five years of inspections of the
el evator in question. He identified exhibit R 2 as a copy of an
i nspection form dated Decenber 28, 1982, for the elevator in
guestion, and he confirmed that it was executed by nechanic Scott
Kramer. M. Smith explained all of the required inspection steps
listed on the form and he explained the safety features of the
el evator, and he confirmed that operating it on a manual speed
does not result in any | oss of safety (Tr. 371-379).

M. Smith confirmed that he was present on the norning of
Decenmber 28, 1982, when work was done on the el evator during the
day shift. He stated that he received a call at 3:05 p.m
advising himthat the el evator was stuck on the bottom He
checked the switches, ascertained that the safety features were
operative, and after recycling the power and maki ng sone test
runs the elevator operated properly. Shortly thereafter he was
again informed that the el evator doors would not function
properly, and since they couldn't close the el evator woul d not
run. He recycled the power again and the el evator worked
properly. Shortly after this, the el evator stopped and he could
see it fromhis vantage point in the penthouse. As soon as the
el evat or stopped, the brakes set and he observed no slippage. He
then turned it on the manual node and M. Petros called him M.
Smith said that he informed M. Petros that "W're going to bring
you up manual node" (Tr. 383).

M. Smith stated that he inmedi ately brought the el evator up
on manual node to avoid "waiting tine" while he recycled the
power. Had there been any mal function of the safety
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features he woul d not have been able to nove the elevator at all
After bringing the elevator to the top, he checked out the
contactors and "test ran"” the elevator at |east four tines, but
he could not find out why it had mal functioned. However, it was
his opinion that the elevator was safe to operate. He later
encountered M. Hogan and M. Ventura and they asked if he had
found the problem M. Smth responded that he had found not hing
wong with the elevator, and in response to a question as to
whet her it was safe to ride, M. Smth stated that he responded
"it was the safest piece of equipnent in the mne" (Tr. 386).

M. Smith could not state whether M. Hogan or M. Ventura said
anything to hi mabout the el evator dropping.

M. Smith stated that he was present when the Haughton
el evator representative arrived to check out the elevator, and he
confirmed that sone contactors were changed but that the nechanic
could not specifically identify the malfunction that caused the
el evator to stop (Tr. 388).

On cross-exam nation, M. Smith stated that he did not speak
to any of the miners who were on the el evator when it stopped.
He identified a copy of his previous statement given to an NMSHA
speci al investigator, exhibit G4, and confirned that his
statenment indicated that he told M. Hogan and M. Ventura that
he "didn't know what the problemwas”. Wen asked whether there
was a difference in telling themthat "there's no problent, as
opposed to telling themthat he "didn't know what the problem
was", he replied "I'd say that's pretty close to the sane thing"
(Tr. 395).

In response to further questions, M. Smth stated that from
his position in the penthouse at the tine the el evator stopped he
woul d have been able to observe any drop. Wile he could not see
the actual cage, he could observe the cables and woul d have seen
any slippage of the elevator notor or head frane. He confirnmed
that he was standing at the penthouse by the el evator braking
devi ce when the notor stopped and he heard the brakes set, and
had the el evator dropped he would clearly have seen the cable
drop (Tr. 404). \en asked to explain why some of the mners
described the stop as a drop, he replied "lI've been on it when it
stopped before, and it gives you a sensation of rising and then
falling down, gravity" (Tr. 404). He also confirmed that from
his position he could hear no shouts or screans frominside the
el evat or cage

James S. Conrad, Jr., MSHA Federal M ne Inspector, testified
that he was famliar with the safety features required
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for elevators in underground mnes. He confirmed that he was
called to the mne at approximately 5:00 p.m on Decenber 28,
1982, by M. Hager, the general mne foreman, and that he was
asked to conme to the mne "to help settle a dispute in relation
to the elevator, whether or not it was safe to operate"” (Tr.
408). After arriving at the mne, M. Conrad indicated that he
met with el evator nechani ¢ John Lusky who advi sed hi mthat none
of the safety devices were "junpered out”". M. Lusky also
advised himthat the el evator was safe to operate, and | nspector
Conrad confirmed that he issued no citations or violations (Tr.
411).

Allen E. Hager, General Mne Foreman, testified that he was
aware of the fact that on Decenber 27 and 28, 1982, the el evator
i n question was experiencing problens. There was a problemw th
t he doors on Decenber 27, and it was taken care of. The probl ens
early in the day on Decenber 28, were also with the doors, and
the m dnight shift cane out of the m ne by nmeans of the slope,
and this was because the el evator representative was trying to
find out what was wong with the elevator (Tr. 425). The
decision to call in the mechanic had nothing to with the safety
of the el evator because the el evator could have been used and any
mal functi ons had nothing to do with its safe operation (Tr. 426).

M. Hager confirmed that on the norning of Decenber 28, the
mal functi oni ng el evator doors had been repaired, but another
mal functi on occurred at approximately 3:00 p.m that day, and
this was again connected with the doors. He |later |earned that
the el evator stopped as it was coming up with a | oad of m ners.
VWhen he was informed of this incident, he proceeded to the
el evator |anding, and |learned that M. Smith had run some tests
and he asked M. Smith if anything was mal functioning and he
responded "no" (Tr. 427). M. Hager then renai ned while the
evening shift rode the el evator down, and prior to 4:00 p.m no
one conpl ained to himconcerning the safety of the el evator (Tr.
428).

M. Hager stated that he first |earned that M. Hogan and
M. Ventura refused to ride the elevator after the day shift had
"caged out" and the majority of the afternoon shift had "caged
in". M. Hogan, M. Ventura, and M. Denny Smth "confronted
hin on the elevator [ anding and informed himof the fact that
M. Hogan and M. Ventura were exercising their individual safety
rights because they believed the el evator was unsafe to ride (Tr.
429). M. Hager stated that he offered to "cage them down on in
t he manual node" and explained to themthat he believed the
el evator was safe to ride. Hi s precise words were "there's
nothing wong with the elevator. It's safe to ride" (Tr. 430).
He stated that they still persisted in invoking their individua
safety rights and that they said nothing about the el evator
dropping (Tr. 430).
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M. Hager confirmed that he net with M. Hogan and M. Ventura
in his office after their refusal to ride the el evator and that he
repeated his offer to cage themin manually, and al so repeated
his view that the el evator was safe to ride (Tr. 431). Prior to
this meeting he (Hager) had spoken with Jackie Smth and was
infornmed that the el evator was operating properly and that he had
found nothing wong with it. M. Hager also confirnmed that he
had initially offered to transport M. Hogan and M. Ventura into
the m ne by nmeans of the slope, but subsequently retracted that
offer. He retracted the offer after he gave thought to the fact
that by making the offer in the first place he would be placed in
a position of saying there was sonething wong with the el evator
and as far as he was concerned this was not the case (Tr. 432).

M. Hager stated that he summoned the federal and state
i nspectors to the mine to deternmine the safety of the el evator
because this is the procedure dictated by the |abor-nanagenent
contract, exhibit R3 (Tr. 433-435). He also called in the
el evator representative, and M. Hager stated that there was no
doubt in his mind as to the safety of the elevator (Tr. 436-437).
He confirmed that during his nmeetings with M. Hogan and M.
Ventura concerning their refusal to ride the elevator no
i nformati on was forthcom ng concerning the purported el evator
dropping or the fact that people on the el evator had screaned,
grabbed other people's arns, or that |egs had buckled (Tr. 437).

M. Hager confirmed that he net with M. WIlis, M. Hogan
and M. Ventura and inforned themcollectively that he was
suspendi ng M. Hogan and M. Ventura for their refusal to ride
the elevator. He further confirned that the suspensions were
made in accordance with the contract which authorizes such
suspensions if it is determned that the proper state and federa
i nspection officials confirmthat the work conditions on which
the refusals are based did not constitute violations. Further
it was his viewthat M. Hogan and M. Ventura did not act in
good faith because the el evator was operating properly at the
time of their refusal to ride it and that approximtely 160
m ners caged in and out of the mne on the very sanme el evator at
the sane tine as the work refusal (Tr. 441-442). Wen asked what
he would do if he had been told that the el evator dropped 50 to
100 feet, M. Hager responded as follows (Tr. 445):

A Well, I'd investigate the incident with the people
that allegedly made the statenents, and if they were

sincere in saying they fell that distance, 1'd have no
alternative but to shut the elevator down until it was

i nspected thoroughly.
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On cross-exam nation, M. Hager reiterated that he nmay have
heard about the elevator dropping, but the first time he heard this
woul d have been after 4:00 p.m on Decenber 28, 1982. He also
confirmed that he had no know edge as to the specific causes of
el evator malfunctions at the tine he nmade the offer to take M.
Hogan and M. Ventura down on the el evator by manual node (Tr.
447). He was aware of the test runs and had no know edge of any
addi tional malfunctions at the tinme this offer was made, and he
was present when M. Rebottini got off the elevator. M. Hager
confirmed that while he did not draft the suspension notices
given to M. Hogan and M. Ventura, exhibits G1 and G2, he
signed them (Tr. 450). He confirmed that M. Hogan had on one
previ ous occasi on exercised his individual safety rights in
connection with the elevator, but he was not disciplined and was
given alternative work (Tr. 454).

In response to further questions, M. Hager denied that M.
Hogan or M. Ventura ever apprised himof any statenments nade by
m ners on the elevator that the el evator had dropped any
di stance, that their knees buckl ed, that soneone grabbed another
or that anyone screaned (Tr. 460-461). |If these assertions had
been communi cated to himhe would have shut the el evator down and
conducted a thorough investigation (Tr. 461).

Walter A Petros was called as the Court's wtness, and he
confirmed that he is enployed by the respondent as a nai nt enance
foreman. He confirned that he was on the el evator in question
when it stopped on Decenber 28, 1982, and that he spoke with
Jackie Smith over the tel ephone fromthe elevator. M. Petros
stated that after the el evator stopped he heard no one scream ng
and he described the deneanor of the miners on the elevator as
follows (Tr. 474-475):

Vll, | would say, just |ike everybody else, it was a
shock at first, you know, because just like going in
any other elevator that comes up to the floor, it sort
of , you know, your stonmach sort of feels uneasy to
start with, and then it just settles back down when you
cone to a pretty fast stop. But, | know nyself, it's
happened two or three tinmes that when you' re going down
sonmebody' Il accidentally hit the stop button. And it
does the same thing. It gives you a jolt. And as soon
as it did that, you know, |like | said, everybody was
probably scared at first, but as soon as it did that,
and it did it, you realized what happened, or | did.
And then | went over to find out what, you know, had
caused it.
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M. Petros stated that in his opinion the elevator did not drop
and he indicated that when it came up the shaft and stopped there
was spring tension on the cables and that "this will give you a
l[ittle up and down novenent" (Tr. 475). When asked whet her he
detected any panic on the elevator, he replied as follows (Tr.
476):

Not right --. You know. | don't know. Like |I said,
| was trying to get to the phone and, | nean, | didn't
actually pay any attention to what everybody was
sayi ng. But, sone people are nore susceptible to panic
than others. So, you know, | mean --. | think, what
happened is when it did stop and then I got on the
phone and tal ked to Jackie and it started back up,
don't really think there was time for --, you know, if
it would have set there for maybe 10 or 15 m nutes,
then you might have got the people into a little panic
si tuation.

M. Petros confirmed that after he got off the elevator he
went to the bathhouse but did not speak with M. Hogan or M.
Ventura, and he renenbered speaking to no one else, nor did he
renenber observing anyone talk to any managenent people (Tr.
477) .

Fi ndi ngs and Concl usi ons

The critical issue in this case is whether the refusal by
M. Hogan and M. Ventura to ride the el evator underground to
their work stations because they believed it was not safe is
protected by Section 105(c) of the Act. Al though M. Hogan and
M. Ventura were assigned other work after the refusal, since the
el evator was the normal nmeans for transporting them underground
to their assigned duty stations, their refusal to ride the
el evator constituted a work refusal

Refusal to performwork is protected under Section 105(c) (1)
if it results froma good faith belief that to go ahead with the
assigned work woul d expose the mner to a safety hazard, and if
the belief is a reasonable one. Secretary of Labor, ex rel
Pasul a v. Consolidation Coal Co., 2 FMSHRC 2786, 2 BNA MSHC 1001
(Cct ober 1980), rev'd on other grounds, sub nom Consolidation
Coal Co. v. Marshall, 663 F.2d 1211 (3rd Cir. 1981); Secretary of
Labor ex rel. Robinette v. United Castle Coal Co., 3 FMSHRC 802,
2 BNA MBHC 1213 (April 1981); Bradley v. Belva Coal Co., 4 FMSHRC
982 (June 1982). Further, the reason for the work refusal nust
be conmuni cated to the mne operator. Secretary of Labor ex rel
Dunmire and Estle v. Northern Coal Co., 4 FMBHRC 126 (February
1982).
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In Secretary of Labor ex rel. Bruce Edward Pratt v. River
Hurri cane Coal Conpany, Inc., 5 FMBHRC 1529 ( Septenber 1983), the
Conmi ssion relied on its prior decisions in Robinette, supra, and
Haro v. Magma Copper Co., 4 FMSHRC 1935, 1944 (Novenber 1982),
and rejected River Hurricane's argunent that any standard used to
assess the legitinmacy of a miner's work refusal nust be an
obj ective one supported by ascertai nabl e evidence. The
Conmmi ssion followed its previously adopted standard that the
m ner's honest perception of a hazard be "a reasonabl e one under
the circunstances.” The Conmi ssion also rejected a suggestion
that it articulate a standard as to how severe a hazard nust be
in order to trigger a miner's right to refuse to work, and opted
to rely on the "gradual devel opnent of the law in the cases
contested before us."

In the Pratt case, the Conm ssion considered the mner's
percepti on of the hazards invol ved when he refused to fight a
battery fire and refused to agree to attenpt to extinguish future
fires under simlar circunstances. The Conmi ssion found that
Pratt feared an explosion of the batteries in question would
t hrow shrapnel and acid over himand mght kill him and they
affirmed the Judge's finding that Pratt reasonably believed in a
serious risk of injury froman exploding battery. Cting Bush v.
Uni on Carbide Corp., 5 FMSHRC 993, 998 (June 1983), the
Conmi ssion held that once a reasonable good faith fear in a
hazard is expressed by a miner, the operator has an obligation to
address the perceived danger, 5 FMSHRC at 1534.

After review of the circunstances surrounding Pratt's work
refusal, the Conm ssion found that the nmine operator's
expl anation or attenpt to address his fears did not include
specific information or support as to why fighting the battery
fires may not have been as dangerous as Pratt believed. The
Conmmi ssion affirmed the Judge's finding that the operator
vi ol ated Section 105(c) of the Act by discharging Pratt for his
refusal to performa task still reasonably believed by himto be
danger ous.

The facts and circunstances surrounding the work refusal in
the Pratt case are different fromthose presented in the instant
case. In addition, it seens clear to ne that contrary to the
position taken by the mine operator in Pratt, the operator in the
case at hand took positive and affirmati ve steps to address the
concerns articulated by M. Hogan and M. Ventura, and ny reasons
for this conclusion foll ow bel ow

M. Ventura and M. Hogan were not on the elevator at the
time of the "dropping” incident. They |earned of the incident
t hrough passi ng conversations with others. The
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testimony concerning the purported dropping of the elevator is
conflicting. M. Hogan testified that the mners he spoke with
had different opinions, and that the purported dropping distance
ranged fromten to 100 feet. M. Ventura clainmed that M.
Kessler informed himthat the el evator stopped and then dropped
about 50 feet. However, M. Ventura conceded that since no one
was injured, M. Kessler may have exaggerated the extent of the
purported drop. M. Ventura also testified that he believed

ei ght mners may have been on the elevator with M. Kessler, but
heard no comments from anyone el se indicating that the el evator
dr opped.

M. Kessler denied that he told M. Ventura that the
el evator dropped 50 feet. He then testified that he may have
said it fell six to eight feet, and when asked to reconcile his
prior signed statenent to the MSHA investigator that it dropped
10 to 15 feet, M. Kessler stated that since he was enclosed in
the cage "I can't tell you how far the cage dropped.”

Mechani ¢ trai nee Don Dowl i ng and conti nuous m ner operator
Char |l es Cooper, who were also on the elevator, believed that the
el evator rose, stopped, fell, and then stopped again. M.
Dowling did not state how far it fell, and while M. Cooper said
it my have fallen eight to 10 feet, he also said "we couldn't
judge the distance it fell."

M. Dowing stated that after he got off the elevator, he
did not speak with M. Hogan or M. Ventura because he did not
know them He also stated that he said nothing about the
i ncident to mne managenent. He returned to work the next day,
rode the elevator, and he indicated that "it worked fine."

M. Cooper stated that after he got off the elevator, he
spoke with safety committeenan WIllis, but sinply told him
"there's something wong with the elevator.” However, M. Cooper
said that he did not see or speak with M. Hogan or M. Ventura
at that time. M. Cooper returned to work the next day and rode
the el evator without incident.

Shuttl e car operator Mark Sunyak, who worked the sane shift
as M. Hogan and M. Ventura on Decenber 28, testified that he
rode the elevator down on the first trip and that he heard no one
fromthe preceding shift mention anything about the el evator

dr oppi ng.

Shift foreman Dennis Smth | oaded three trips on the
el evator during M. Hogan's and M. Ventura's shift, and the
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el evator did not mal function. He heard no statenents fromthe
prior shift indicating that the el evator had dropped.

Mai nt enance Foreman Wayne Bair was on the el evator when it
stopped, and he stated that it did not drop. Maintenance Foreman
VWalter Petros was on the elevator when it stopped, and he stated
that it did not drop. Mintenance Foreman Jackie T. Smith was at
the elevator controls when it stopped. He observed nothing in
t he cabl e nechani sm which would | ead himto conclude that the
el evat or dropped.

M. Hogan admitted that before telling Dennis Snmith that he
refused to ride the elevator, he was aware that several elevator
trips were made underground with other crew nmenbers and that he
observed no evi dence of any elevator mal function. M. Hogan al so
conceded that after the asserted el evator dropping incident, he
did not ask Dennis Smith, Jackie Smith, or Al an Hager whet her
t hey had checked the elevator to determ ne what was wong wth
it.

At no tine during his direct testinony did M. Hogan ever
i ndi cate that he specifically informed anyone in nm ne nanagenent
about the purported elevator dropping prior to, or at the tine
of, his work refusal. On cross-exam nation, M. Hogan conceded
that he did not nention the purported el evator dropping to Dennis
Smith or Jackie Smith. As for M. Hager, M. Hogan testified
that he "believed" he nentioned it to M. Hager, but was not
certain.

M. Ventura testified that he nentioned the el evator
dropping to Dennis Smith, Jackie Smth, Al an Hager, and his
section foreman O ark. Wen asked whether he specifically
mentioned to M. Smith and M. dark that sonmeone had told him
that the elevator dropped fifty feet, M. Ventura replied "yes."
He then testified "* * well, | didn't say fifty feet, but
that it had dropped.” He also indicated that he did not identify
t he person who had told himabout the drop to M. Hager, and that
M. Hager advised himthat he was not aware that the el evator had
dr opped.

Respondent' s testinony and evi dence establishes that after
the conpl ai nants infornmed Dennis Smith and Al an Hager that they
were exercising their individual safety rights in refusing to
ride the elevator, both M. Hager and M. Smith assured themt hat
the elevator was safe. M. Hager testified that had he been
i nformed that the el evator had dropped 50 or 100 feet, he would
have shut it down as an inmm nent danger and prohibited anyone
fromriding it. Wiile it is true that mners are not necessarily
required to accept m ne managenent's eval uation of a perceived
hazard, on the facts of the instant
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case, | conclude and find that m ne managenent here nmade a
positive and reasonabl e response to the conpl ai nants safety
concerns and nmy reasons in this regard follow

VWile it may be true that M. Hogan and M. Ventura
comuni cated "their fears" about the elevator to severa
managenent menbers, MSHA's inference at page 8-9 of its brief
that they articul ated any specific concerns about the purported
el evator dropping to either M. Hager, M. Dennis Smth, or any
ot her managenent representative is rejected as unsupported by any
credi bl e testinony.

VWiile it may be true that M. Hager and M. Dennis Smth had
reason to know that the elevator had mal functioned prior to the
work refusal, | cannot conclude that M. Hager's reactions to the
conplaints by M. Hogan and M. Ventura were unreasonable in the
circunstances. He summoned an el evator serviceman fromthe
manuf acturer, dispatched a mai ntenance foreman to the el evator
pent house to try to find the problem and al so sunmoned a Federa
and state mne inspector to the scene. He also offered to
operate the elevator in a manual node so as to transport M.
Hogan and M. Ventura underground wi thout resort to the automatic
el evator controls. 1In the neantine, several elevator trips were
made underground with the rest of the shift, and the union
president hinself nade two "test runs" on the el evator and found
nothing wong with it. Al of these events were known to M.
Hogan and M. Ventura prior to the work refusal. M. J.T. Snmith
an experienced mai ntenance foreman who had gone to the el evator
pent house to check it, assured the conplainants that he found
nothing with it and that it was safe. This was communicated to
M. Hogan and M. Ventura prior to the work refusal

No cause for the stopping of the el evator was ever found.
VWile there was speculation that a faulty contactor relay may
have caused the elevator to stop, at no tinme were any of its
safety features inoperative, and the relay was repl aced.
Further, the inspection by the Federal and state m ne inspector
reveal ed no safety infractions, and did not result in the
i ssuance of any citations.

Safety conmtteeman WIllis believed that m ne nanagenent
acted reasonably in sunmoni ng an el evator mechani c and the
Federal and state inspectors. He conmmented that he had ridden
the elevator many tinmes and that "anytinme that el evator
mal functions it is a headache for both nanagenment and union, it
causes a |lot of concern.”

Committeeman WIlis, who also held the el ected position of
vi ce-president of the | ocal UMM union, worked the sane shift
with the conpl ai nants, and was at the mne on Decenber 28. He
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testified that M. Hogan and M. Ventura did not speak with him
prior to their work refusal. Although he spoke with M. Kessler
M. WIlis testified that he sinply told himthat the el evator
stopped and "felt like it dropped,"” but that M. Kessler said
not hi ng about how far the el evator may have dropped.

The conpl ainants failure to bring the purported hazardous
el evator condition to the attention of a mne safety comm tteenman
who was present for work on the sane shift remains unexpl ai ned.
A possible answer may lie in the fact that the conpl ai nants may
have expected a "collective" work refusal by the entire shift not
to ride the elevator. Wuen this failed to materialize, the
conpl ai nants i nvoked their own individual safety rights.

I find it rather surprising that the conplai nants woul d not
bring the purported el evator "dropping" condition to the
i medi ate attention of the safety conmtteeman who was present at
the scene. Rather than doing this, the conplainants waited until
they were sumoned to the mne foreman's office before invol ving
safety conmtteeman WIllis. The failure by M. Hogan and M.
Ventura to i mediately bring the purported 50 to 100 f oot
el evator drop to the attention of their safety representative is
not only irresponsible, but casts serious doubts on their
credibility and notivation in refusing to ride the el evator

VWiile it is true that there were el evator problens on
Decenmber 27, and earlier during the day shift on Decenber 28, the
fact is that those problens involved nal functions of the doors
whi ch had been corrected prior to the work refusal in question
Further, both M. Hogan and M. Ventura rode the el evator out of
the mne at the end of their shift on Decenber 27, and they
encount ered no probl ens.

M. Hogan confirmed that by the end of his shift on Decenber
27, the elevator problem had been repaired, and that such repairs
were made within ten or fifteen mnutes after he heard about it.
He also testified that when he | ater spoke to m ne managenent
(Jackie Smith, Allen Hager, and Denny Snith) on Decenber 28, he
did not ask them about the Decenber 27 problem

M. Ventura confirmed that he knew that the reported
el evator nmal function of Decenber 27 had been repaired. As a
matter of fact, he testified that since the elevator was the main
escapeway, his foreman granted his request to | eave the m ne
early if the elevator were not repaired within a
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hal f hour. Since it was repaired, M. Ventura did not |eave
early, and he rode the elevator out of the mne at the end of the
shift. At that time, even though M. Ventura clained that one of
his fellow workers told himthat he tripped while boarding the

el evator when it raised up 8 to 12 inches, M. Ventura did not
report this incident to anyone and went honme.

In view of the foregoing, |I conclude and find that the
earlier problens with the el evator on Decenber 27, cannot serve
as a basis for any reasonable good faith belief that the el evator
was hazardous at the tinme of the work refusal inmrediately prior
to the work shift on Decenber 28.

Wth regard to the el evator door problens of Decenber 28
whi ch del ayed the day shift fromentering the mne unti
approximately 10: 00 a.m, testinmony from several nmen on that
shift (Kessler and Dow i ng), maintenance personnel (Whitehair and
Jackie T. Smith), and nmine foreman Hager, reflects that repairs
were made. The day shift then used the elevator to enter the
m ne, and that they did so w thout experiencing any problens.
Under these circunstances, although M. Hogan and M. Ventura may
have | earned about these probl ens though general bathhouse
conversations after the day shift canme out of the mine on
Decenber 28, at the end of the shift, | cannot conclude or find
that these earlier problens contributed to, or forned a basis
for, any reasonable good faith belief that the el evator was
hazardous at the tine of their refusal to use it.

Based on a careful reivew and scrutiny of all of the
testinmony and evidence in this case, | conclude that the only
possi bl e basis for the conplainants' belief that an el evator
hazard existed is the information given themby certain day shift
m ners who were on the el evator when it reportedly "dropped."

The essence of the work refusal lies in the contention by M.
Ventura and M. Hogan that, not know ng what caused the reported
"drop," they were not willing to chance a possibl e repeat

i nci dent .

M. Ventura testified that it was possible that he woul d not
have refused to ride the elevator had M. Kessler not nentioned
the purported "drop."” Wien asked whet her he woul d have stil
refused to ride the elevator if no one had nentioned the "drop,"
M. Hogan responded "I don't know, that's hypothetical."

There is no evidence in this case that the respondent has
ever retaliated against any mners because they exercised their
i ndi vidual safety rights. As a matter of fact, M. Hogan
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and M. Ventura were assigned other work when they refused to
ride the elevator. On prior occasions, M. Hogan had made safety
conpl aints and invoked his right to refuse to work for safety
consi derati ons, and nothi ng happened to him He was given ot her
wor k, and the matters conpl ai ned of were taken care of by nine
managenent .

Shuttl e car operator Mark Sunyak testified that he had
previously exercised his safety rights in regard to certain
i mm nent danger situations, but that m ne managenent t ook
corrective action and did not discipline him

In Dunmire and Estle, supra, the Comm ssion held that a
conbi nation of trustworthy first-hand reports from other m ners,
coupled with the conplainant's i mmedi ate preceding first-hand
experience as to certain hazardous roof conditions, supplied a
supportabl e and acceptabl e basis for concluding that there was a
reasonabl e belief in the existence of the hazardous conditions.
In affirm ng the Judge's finding that the conplainant's work
refusal was protected activity, the Commission relied on the
record of credible, first-hand, corroborative evidence presented,
i ncluding the conplainant's prior personal exposure to the
hazar dous roof conditions, and their previous conplaints spanni ng
several nonths.

In the case at hand, | cannot conclude that the
ci rcunst ances faced by M. Hogan and M. Ventura, were simlar to
those faced by Dunmire and Estle. Based on a preponderance of
all of the credible testinony, I amconvinced that M. Ventura
and M. Hogan were not presented with credible first-hand
information indicating that the elevator in question would nore
than likely fall to the bottomof the shaft if they were to ride
it. Taken as a whole, the record in this case establishes to ny
sati sfaction that notw thstanding the fact that m ne nanagenent
took reasonable steps to insure their safety, M. Hogan and M.
Ventura took it upon thenselves to decide that they were not
going to ride the elevator. The fact that their own union
representatives rode it, that other nenbers of the crewrode it,
and that m ne managenent assured themthat it was safe, sinply

had no i npression on them G ven these circunstances, | cannot
concl ude that the respondent violated their protected rights
under the Act. 1In the final analysis, | believe that M. Hogan

and M. Ventura, faced with a decision that they would have to
make as individuals, opted to make a decision that they believed
would ultimately vindicate their own individual opinions.
However, after cl ose exam nation of all of the objective
testimony and evi dence of record, | believe that they were w ong.
Accordingly, | cannot make findings and concl usi ons that woul d
support their position.
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After both sides had conpleted their questioning of the
conpl ainants, | recalled themfor additional questions. Wen
asked why their prior signed statements given to MSHA s speci al
i nvestigator during his investigation of their conplaints fail to
mention that they inforned anyone in mne managenent at the tine
of the work refusal about the purported el evator dropping, M.
Hogan i ndicated that the special investigator sonehow failed to
record his entire statenent and sonehow edited his statenent.
M. Ventura stated that he "was not sure" why he did not tel
MSHA' s investigator the full story of the purported el evator
"droppi ng. "

After viewing M. Ventura and Hogan on the stand during
their testinony at the hearing, | conclude that they were | ess
than candid in what they told the MSHA special investigator
during his investigation of their conplaint, as well as what they
testified to at the hearing. 1In short, |I sinply do not believe
that they in fact told the special investigator that they were
informed that the elevator had in fact dropped or fallen, and
that this asserted event really influenced their decision not to
ride it. To the contrary, | conclude and find that M. Hogan and
M. Ventura did not comunicate the asserted el evator "dropping"
to anyone at anytinme prior to their work refusal. Absent this
communi cation, | cannot conclude that their work refusal was
reasonabl e.

Contrary to the situation which existed in the Pratt case,
supra, | conclude and find that the respondent in the instant
case specifically and directly addressed the purported hazardous
condition articulated by M. Hogan and M. Ventura, and it did so
in a manner whi ch shoul d have pacified and assured a reasonabl e
person that he was not faced with a choice of riding an el evator
that coul d have been expected to resulted in injury or exposure
to possible harm In short, | conclude and find that the
conplainants in this case acted unreasonably in refusing to ride
the elevator in question, and that the suspensions nmeted out for
the work refusal were reasonable in the circunstances, and did
not violate any protected rights under the Act.

Concl usi on and O der

In view of the foregoing findings and concl usions, and after
careful consideration of a preponderance of all of the testinony
and evi dence adduced in this case, | conclude and find that the
respondent did not discrimnate against M. Hogan or M. Ventura,
and their rights under the Act have not been viol ated.
Accordingly, their conplaints ARE D SM SSED

Ceorge A. Koutras
Admi ni strative Law Judge



