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Appear ances: Phyllis K Caldwell, Esq., Ofice of the Solicitor
U S. Department of Labor, Denver, Col orado, for
Petitioner David B. Reeves, Esq., Kaiser Stee
Cor poration, Fontana, California, for Respondent

Bef or e: Judge Vai
STATEMENT OF THE CASE

The above three consolidated cases, involve petitions
proposi ng assessment of civil penalties pursuant to provisions of
the Federal M ne and Safety Act of 1977 (hereinafter the "Act"),
30 US.C 0801 et seq. A hearing on the nerits was held in
Price, Uah, follow ng which the parties filed post-hearing
briefs. Based upon the entire record and considering all of the
argunents of the parties, | make the follow ng decision. To the
extent that the contentions of the parties are not incorporated
in this decision, they are rejected.

STI PULATI ON
The parties stipulated as foll ows:
1. Kaiser Steel Corporation (hereinafter "Kaiser") and its
Sunnyside Mnes Nos. 1, 2, and 3 are subject to the jurisdiction

and coverage of the Act.

2. Kaiser is a medium sized operator enploying 230 mners
and produci ng approxi mately 3,000 tons of ore daily.
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3. It is further agreed by the parties that the history of
prior violations under the Act is Iow and that the assessnent of
reasonabl e penalties in these cases, would not inpair Kaiser's
ability to continue in business.

4. 1t was also stipulated that good faith was shown on the
part of Kaiser in the abatenent of citation No. 789800 i n Docket
No. WEST 80-152 and citation Nos. 789765 and 789767 in Docket No.
WEST 80-128.

Docket No. WEST 80-79

At the commencenent of the hearing, the Secretary noved to
wi thdraw his petition for the assessnent of penalties for two
citations in Docket No. WEST 80-79. Counsel for the Secretary
stated that the basis for this notion was an inability on the
Secretary's part to prove the alleged violations. (Transcript at
5).

There being no objection by Kaiser and pursuant to 29 C. F. R
02700. 11, (FOOINOTE 1), the Secretary's notion was granted and citatio
Nos. 789229 and 789230 are vacated and Docket No. WEST 80-79 is
di sm ssed.

Docket No. WEST 80-152
Ctation No. 789800
On August 14, 1979, MSHA inspector Cerald Mechtly conducted
an inspection of Kaiser's underground coal mne identified as the

Sunnyside M ne No. 3. Ralph A Sanich, Kaiser's safety
speci al i st, acconpani ed Mechtly.
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As a result of this inspection, Mechtly issued a 104(d) (1)
(FOOTNOTE 2) citation No. 789800 alleging a violation of safety
standard 30 C F.R 075.305. The condition or practice alleged to
have occurred is described in the citation as follows: "There was
no date, time, and initial, in the 16R return belt entry to indicate
a M ne Exam ner had performed the weekly exam nation since
7-30-79. On the surface the pre-shift m ne exam ner's book has
records dated 8-6-79 and 8-13-79 stating "16R belt return OK"

The standard all eged to have been violated reads in
pertinent part as foll ows:

075. 305 Weekly exam nations for hazardous conditions.
[Statutory Provisions] 1In addition to the preshift and
daily exam nations required by this Subpart D

exam nations for hazardous conditions, including tests
for methane, and for conpliance with the mandatory
health or safety standards, shall be nmade at |east once
each week by a certified person designated by the
operator in the return of each split of air where it
enters the main return, on pillar falls, at seals, in
the main return, at |east one entry of each intake and
return air course inits entirety, idle workings, and,

i nsofar as safety considerations permt, abandoned
areas. Such weekly exam nations need not be nmade
during any week in which the mine is idle for the
entire week, except that such exam nation shall be nade
before any other miner returns to the mne. The person
maki ng such exam nations and tests shall place his
initials and the date and tine at the places exam ned

. A record of these exam nations, tests, and
actions taken shall be recorded in ink or indelible
pencil in a book approved by the Secretary kept for
such purpose in an area on the surface of the mne
chosen by the mine operator to mnimze the danger of
destruction by fire or other hazard, and the record
shal |l be open for inspection by interested persons.
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Kai ser contends that weekly exam nations of the cited area of
the m ne had been nmade as evidenced by the notations on the surface
in the pre-shift mne exam ner's book. Also, Tom D ckerson
Kai ser's mne examner, testified that he had made the required
exam nations and entries in the surface book as well as
underground at certain locations in the entry. Kaiser further
contends that exhibit R-2 support the testinony of D ckerson (Tr.
93, 94 and Exh. R 2).

The Secretary argues that there were at |east four
i nspection cards in the left half of the 16 right entry of
Kai ser's mne which bore no dates or initials that woul d coi ncide
with the pre-shift m ne exam ner's book on the surface. He
further contends that section 75.305 requires an inspection be
made once a week of one entry of each intake and return air
course inits entirety. Further, that the violation cited here is
for a failure to inspect rather than a record keeping violation
thus the 104(d) (1) designation (Tr. 92, 93).

The facts surrounding the inspection which gave rise to the
i ssuance of citation No. 789800 are not in dispute. The 16 right
belt entry is described as a two entry system approxi mately 6800
feet long. The lower level is designated a travel and intake
entry and the upper level as a belt and return entry. The two
entries are separated by pillar blocks wth stoppings constructed
between the pillars. Doors are |located in the stoppings at
approxi mately every 500 feet with six or seven doors between
cross-cuts 29 and 62, the area cited here.

Mechtly testified that on August 14, 1979, he and Sani ch
traveled the intake entry to an isolation area | ocated between
cross-cut 61 and 62. After inspecting that area, they started
back in the return belt entry. It was at this point he observed
cards indicating when the area had | ast been inspected on a
weekly basis. The first card without the proper date and initials
was observed near the isolation door between cross-cuts 61 and
62. It showed July 30, 1979 as the |ast date a weekly inspection
was conducted. Three other cards with the sane date and initials
were observed in the return belt entry at cross-cuts 53, 58, and
46. Based on this, Mechtly inforned Sanich of his concern that
there was a violation of section 75.305 and that he wanted to go
to the surface to |l ook at the m ne exam ner's book. They then
proceeded to cross-cut 29 and out the |lower intake entry (Tr.
45-49, Exhibits P1 and P2).

The m ne exam ner's book on the surface indicated that
i nspections were made in the 16 right entry on August 6 and 13,
1979 (Tr. 50).
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Sanich testified that he observed sone cards shown hi m by
Mechtly in the return belt entry on August 14, 1979, with dates and
initials to indicate a weekly inspection was not nade within the
prior two weeks. He also stated that when Kai ser was given
citation No. 789800, he did not realize it was a (104(d) (1)
order. On Decenber 4, 1979, approximately three nonths |ater
Kai ser was sent a notice by the MSHA assessnent of fice indicating
that the citation was a 104(d) (1) order. Upon receipt of that
i nformati on, Sanich went underground to the 16 right entry and
retrieved sone mner's inspection cards fromcross-cuts 2, 19,
29, and raise belt cross-cut 1 and 7 indicating that the area had
been inspected on August 13, 1979 (Tr. 33, 34 and Exhibits Rl and
R2, A/B,C, D). Based upon this evidence, Kaiser argues that it
has proven that a miner's exam nati on was conducted of the 16
right entry. Al so, that standard 75.305 does not require that
every card in the return nust be signed.

| reject Kaiser's argunment in this case. The standard
requires a weekly exam nation by a certified person in at |east
one entry of each intake and return air course in its entirety.
In this case, the operator had placed cards for the mner
examner to sign in various locations in the entry. The four
cards observed by Mechtly in the return entry, wthout the proper
dates and initials to show that a weekly exam nati on had been
made, covered a di stance of approximtely 3000 feet or half of
that particular entry. Prior dates and initials had been pl aced
on these cards as late as July 30, 1979. | nust assune that the
operator placed these cards at those particul ar places expecting
themto be used by the person certified to do the weekly m ne
exam nati on.

Kai ser's four cards showi ng dates and initials for August 6
and 13, 1979, submtted as exhibit R 2 (A B, C and D), were not
persuasi ve in showi ng that the proper weekly inspections were
made of the entire area. Kaiser adnitted that these cards were
retrieved approximately three nonths after the citation was
issued. Card R-2B and R-2D were located at the far ends of the
entry. Wen asked about this, Mechtly testified that the fact
that these cards showed dates that conformed wi th weekly
i nspections "indicated that the m ne exam ner had access to both
ends of that entry to mark those cards” (Tr. 64). As to the card
marked R-2C, this was supposedly found by Sani ch near cross-cut
53 when he went back in Decenber 1979. However, on
cross-exam nation, Sanich testified that in August 14, 1979, the
cards seen between cross-cuts 63 and 29 in the return entry did
not have correct dates on them (Tr. 35).

In Iight of the foregoing, | do not find Kaiser's argunents
to be credible. It mnmust be assuned that the portion of the
return entry between cross-cut 29 and 63 was not exani ned by the
m ne exam ner. Even assuming that the standard 75.305 does not
require a card every few feet, as Kaiser argues, both Mechtly and
Kai ser's own safety specialist testified that they did not see a
card with proper
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dates and initials entered thereon for a distance of over 3000
feet in the return entry of this part of the m ne on the day of
the inspection. Therefore, it nmust be assunmed that such a card
was not there. Exhibit R 2C found at cross-cut 54 three nonths

| ater shows the date of August 6, 1979 and then August 15, 1979,
whi ch was a day after the inspection so this does not support

Kai ser's contention that a card existed in the cited area show ng
that the required weekly inspection had occurred.

I have considered the testi mony of Tom Di ckerson, Kaiser's
certified mne exam ner, wherein he testified that there were
approximately ten cards in the 16 right belt entry and that he
does not mark each card as he does his inspection. Also, that he
made a weekly inspection of 16 right belt entry on August 6 and
13, 1979 (Tr. 80-81). However, the credible evidence does not
support this. Qut of ten cards, in this entry, only one, Exhibit
R-2C was presented as evidence to show t he exam nati on was nade
and this showed a date of August 6, 1979 which was nore than a
week before the inspection and a date of August 15, 1979, which
was a day after. Al so, Dickerson testified that he was advi sed
by a M. OQviatt, Kaiser's mine foreman on August 14, 1979 (the
day citation No. 789800 was issued) to stay out of the area (Tr.
78). However, Exhibit R 2C shows that D ckerson was back in the
area and dated the card and initialed it with his initials "TD'
on August 15, 1979. Dickerson also testified that he didn't go
into the area on August 14 or 15, 1979 (Tr. 79). No explanation
was given at the hearing for this discrepancy but it goes towards
the credibility of the wtness.

I find that a violation of the standard occurred and that
such a violation constitutes an unwarrantable failure on the part
of Kaiser. Kaiser knew or should have known that the cards were
not being marked in an area of its mine which would alert it to
the probability that weekly inspections were not being properly
conducted. O her menbers of m ne managenent woul d have occasi on
to be in this area and shoul d have observed this. Zeigler Coa
Conpany, 7 |BMA 280 (1977).

| further find that such a violation is of a significant and
substantial nature as those terns are defined in Cenment Division
Nati onal Gypsum Conpany, 3 FMSHRC 822 (April 1981). That is, a
finding of whether a violation is "significant and substantial"”
depends on whether there existed a reasonable |ikelihood that the
hazard contributed to or would have resulted in an injury of a
reasonabl e serious nature. The purpose of the weekly inspection
provided for in standard 75.305 is to detect hazardous conditions
such as deteriorating roof conditions, air currents being bl ocked
of f and reversed, and nethane accumul ati ons. Any of these
conditions could cause serious injury or death to miners in the
area, if undetected.
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I find that Kaiser did show good faith in quickly abating this
violation. | find that a penalty of $210.00 is appropriate in
thi s case.

Docket No. WEST 80-128

The facts in this case are not in dispute. On August 1
1979, MSHA inspector Theodore L. Caughman issued six citations
i nvol ving three pieces of mine equipnent alleging violations of
the Federal Coal Mne and Safety Act of 1977, 30 U.S.C. 0801 et
seq. Caughman wote the citations when he observed two shuttle
cars and a | oader cleaning up coal in the 15 right belt entry of
Kai ser's Sunnyside No. 1 Mne. Each piece of equipnment was cited
under 30 C.F.R [75.523-1 (failure to have a panic bar) and 30
C.F.R 075.1710-1 (failure to have a cab or canopy). Kaiser was
given until the follow ng day (August 2, 1979) to abate these
vi ol ati ons.

On August 2, 1979, Caughman returned to the sane area and
found that the three pieces of equipnment had been noved to a
| ocation near the railroad track | eading out of the mne. The
trailing cables were disconnected and stored in the cars.
Caughman i ssued a nodification for each citation indicating that
t he equi pnent had been renpved from service and that additiona
time was needed to renove it fromthe mne. The abatenment period
was extended to August 7, 1979 (Exh. R-1).

On August 7, 1979, the inspector returned to the m ne and
found the | oader parked outside the mne on a rail car and so
termnated the two citations issued on that unit. On entering
the mne, he discovered that the two shuttle cars were stil
underground at the | ocation where he had earlier seen them
Caughman i ssued a 104(b) (FOOTNOTE 3) order against each of the four
citations issued on the two shuttle cars and pinned a red tag on
the equi pnent for failure to abate the citations within the tine
desi gnat ed.
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| ssues:

The issues in this case are:

1. \VWhether the three pieces of mne equi pnment cited here
are electric face equi pnment within the meaning of 30 CF.R 0O
75.523.1 and 30 C F.R [01710-1.

2. \Wether the 104(a) citations on the two shuttle cars
were abated by renoving the cables and storing themin the
machi nes al t hough t hey remai ned underground in the m ne

3. If violations are found, what is the appropriate penalty
to be assessed.

Di scussi on:

Kai ser concedes the fact that neither the | oader or two
shuttle cars were equi pped with panic bars, cabs or canopies.
However, it contends that the citations should be set aside
because these machines were not "electric face equipnent” wthin
the nmeaning of the two cited safety standards and, therefore said
standards are not applicable (Kaiser's Brief at 2).

The facts show that on the day the three pieces of equi pment
were cited by inspector Caughnman, they were being used to clean
up coal and rock fromthe floor of an arched entry. The debris
had fallen from between the arches and the area was bei ng
prepared for a belt entry. This was |ocated several thousand
feet fromthe nearest working face

Rex W Jewkes, Kaiser's safety engineer, testified that they
no | onger used | oaders, like the one cited here, directly behind
the continuous mner in extracting coal. Instead, the continuous
m ner | oads coal directly into the shuttle cars at the working
face. Also, that all of the shuttle cars used at the working face
are equi pped with either cabs, canopies, or panic bars
(Transcript 15, 16 and 17).

The specific issue to be decided here, then, is whether the
| oader and two shuttle cars being used in this location are
required to conply with either standards 075.523-1 or [
75.1701-1 by being equi pped with either panic bars, cabs or
canopies. | am persuaded that they are.

Safety standard [075.523-1(a) requires that all
self-propelled electric face equi pment which is used in the
active workings of each underground coal nmine shall be provided
with a device that will quickly deenergize the tranm ng notors of
the equi pnent in the event of an enmergency. Section 75.523-1(b)
provides that self-propelled electric face equi pnent that is
equi pped with a substantially constructed cab which neets the
requi renents of this part shall not be required to be proveded
with a device that will quickly de
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energi ze the tramm ng notors of the equi pnent in the event of an
energency. Section 75.523-1(b) provides that self-propelled
electric face equipnent that is equipped with a substantially
constructed cab which neets the requirenments of this part shal
not be required to be provided with a device that will quickly
deenergi ze the tramming notors of the equipnent in the event of
an energency.

Standard 075.1710-1 requires installation of protective
cabs or canopies on all self propelled electric face equi pment on
a staggered tinme schedul e coordinated with descendi ng m ni ng
heights. It states in pertinent part:

(a) [A]ll self-propelled electric face equi pnment,

i ncluding shuttle cars, which is enployed in the active
wor ki ngs of each underground coal nmine on and after
January 1, 1973, shall, in accordance with the schedul e
of time specified in subparagraphs (1), (2), (3), (4),
(5), and (6) of this paragraph (a), be equipped with
substantially constructed canopi es or cabs, |ocated and
installed in such a manner that when the operator is at
the operating controls of such equi pnment he shall be
protected fromfalls of roof, face, or rib, or fromrib
and face rolls. (enphasis added).

Kai ser argues that the equipnent cited here is not electric
face equi pnment as specified in the above standard for the reasons
that the | oader and two shuttle cars were not taken or used inby

the | ast open crosscut of an entry or a roomof the mne. 1In
support of this argument, Kaiser suggests that "electric face
equi pmrent” is defined in 30 CF. R 075.2(i) as: ""Permssible

as applied to electric face equi pnent neans all electrically
operated equi pnent taken into or used inby the |last open crosscut
of an entry or a roomof any coal mne ...." Further, it

argues that applicable |egislative history di spels any doubt that
the term"electric face equi pnent” was only descriptive of

equi prent used in the specified geographic area (Kaiser's Br. 4,
5).

I am not persuaded by Kaiser's argunment. Both regul ations
do refer to self propelled electric face equi pnent and, also, to
shuttle cars specifically. However, the area of use is not
stated to be or restricted only to the face of the nmne
Instead, the area of use is described as the "active workings" of
the mne. In 30 CF.R 075.2, the drafters of the regul ations
saw fit to define what they nmeant by the terns used. 75.2(g)(4)
states as follows: "active workings neans anyplace in a coal nine
where mners are normally required to work or travel." It should
be noted that under 0O75.2(g)(i) it defines what a working face
means and states as follows: "[Means any place in a coal mne
in which work of extracting coal fromits natural deposit in the
earth is perfornmed during the mining cycle." | feel certain that
if the
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intent of the Secretary was to restrict the requirenents of panic
bars or cabs or canopies to the face area of the m ne, he would
have stated "working face" rather than "active workings."

It nust also be kept in nmind that the purpose of the Act and
regul ati ons pronul gated thereunder is to protect the safety and
health of the mners. A simlar argunment as presented by Kaiser
and involving definitions of this Act, but a different
regul ati on, was considered by the Sixth Grcuit Court of Appeals
in the case of Shanrock Coal Conpany v. Secretary of Labor
(Reference 6th Gr. Nunmber 79-3199)(February 9, 1981). The case
i nvol ved the issue of where 30 C F. R [75.202 regardi ng roof
support required roof support in tunnels leading to the face, or
just the face, under the phrase "working places." The Court
stated in pertinent part as follows:

The m ne operator argues that the enphasized portion of
this section is only applicable in "working places”
within the mne. The term"working place" is defined to
be the area of the mne inby the | ast open crosscut, 30
CFR 75.2(g)(2). Common sense, and the
congressional |y expressed purposes of the Act. 30

U S.C. 0801(a), however, conpel us to reject an
interpretation of the regulation which woul d protect
wor kers at the face of the mne, but expose mners to

t he danger of unsupported roof in the tunnels they
traverse on the way to and fromthe working face.

| believe this logic is applicable in the present case.

Kai ser further argues that by description, the two shuttle
cars and the | oader are "electric face equi pment” and nust only
comply with the requirements of the cited regulations if they
were being used or intended to be used at the face. This problem
was addressed by the Commrission in Secretary of Labor v. Solar
Fuel Conpany, 3 FMBHRC 1384 (1981), wherein they held that
"equi prent which is taken or used inby the |ast open crosscut”
means equi prent habitually used or intended for use regardl ess of
whether it is |ocated i nby or outby when inspected. The
Conmi ssi on enphasi zed in Sol ar Fuel Conpany that it is not where
the equi pnent is located at the tinme of the inspection that is
i nportant, but whether it is equi pnent which can be taken or used
"inby." Accordingly, each of these three pieces of equipnent
i nvol ved in the present case could have been utilized at the face
if the operator so desired.

Kai ser maintains it no | onger used | oaders at the face or
was it intending to use the two shuttle cars there. However,
not hi ng woul d prevent themfromso utilizing the equipnent at the
face should the requirenment of its use arise. | therefore fee
that it
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is not sufficient that the operator maintains it was not their
intention to use the equi pnent as "electric face equi pnent.”

Kai ser further contends that according to the |egislative
history of the Act, the Secretary exceeded the scope of his
authority in promul gating regul ati ons providing for panic bars or
cabs or canopies on electric face equi pment used in "active
wor ki ngs" of the mine. A review of the Act shows that section
318(g)(4) defines "active workings" the sane as under the
regul ations recited earlier herein. 1 do not find that the
applicable legislative history restricts the authority of the
Secretary to provide regul ati ons governing the use of self
powered el ectric face equi pnment outside the area of the face. It
i s obvious that by adopting certain provisions of the Act, strict
conpli ance was intended for any electric powered equi pnent taken
i nby the |last open crosscut of the mne. However, |I do not find
that the standards [075.523-1 and 75.1710-1 are in conflict here.

In Iight of the foregoing, | find that Kaiser was in
violation of the six citations issued against the three pieces of
equi prent cited here.

The other issue presented in this case is whether the four
citations against the two shuttle cars were abated, even though
t hey remmi ned underground, by renoving the power cable fromthe
power source and storing the cable in the boxes on the machi nes.

The Secretary argues that the shuttle cars were stil
avail able for use and that it would only take mnutes to plug the
trailing cables into the power source |ocated approxi mately 150
feet away and t he machi nes woul d be back in service (Secretary's
Brief at 4).

Kai ser argues that the two machi nes had not been used since
the withdrawal from service and that there is no requirenent that
defective equi pnrent be renoved and taken to the surface to
constitute abatenment. Kaiser also contends that the Secretary's
reliance on the Conmission's decision in ldeal Basic Industries,
2 FMBHRC 1242 (April 1981), is msplaced (Kaiser's Br. at 14).

| disagree with this argunment as | find the Conmm ssion's
ruling in Ideal Basic Industries plainly supports the Secretary's
argunent here. |In Ideal Basic, the equi pnent cited was a track
mobile with one of two hydraulic couplers defective. The
operator argued that the track nobile was not used in its
defective condition after it was cited. The Secretary argued
that the machi ne had been used, using the non-defective coupler
and that could affect safety. The Conmm ssion agreed and stated
further as foll ows:
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Even if, however, the evidence were insufficient to
establish that the track nobile was operated while
t he coupl er was broken, we find that the nobile was
nonet hel ess "used" within the meaning of the standard.
If equipnent with defects affecting safety is |ocated
in a normal work area, fully capable of being operated,
that constitutes "use". Here, at the tinme of the
i nspection, the nobile was parked in a usual |ocation
right next to the area where railroad cars--which the
nobile is used to nove--are loaded. |t was neither
rendered i noperable nor in the repair shop. To preclude
citation because of "non-use" when equi prent in such
condition is parked in a primary working area could all ow
operators easily to use unsafe equi pment yet escape
citation nerely by shutting it down when an inspector
arrives.

Thi s same concl usion can be applied in the case of the two
shuttle cars. They were in the area and avail able for use by
taki ng out the power cables and plugging theminto the transfer
It could take only an estimated five mnutes of a mners tinme to
put them back in service.

The Commi ssion in |ldeal Basic stated that its deci sion was
consistent with that in Eastern Associ ated Coal, 1 FMSHRC 1473
(Cct ober 1979), which involved placing a danger tag on a
defective jitney that remai ned operable in the working area. The
Commi ssion stated in that case

We hold that tagging the jitney was not sufficient to
wi thdraw the jitney from service because the danger tag
did not prevent the use of the defective piece of

equi prent. The jitney was still operable and the
danger tag could have been ignored. 1 FMBHRC at 1474.
The reasoni ng of Eastern Associated is applicable here
as well, where there was not even a danger tag pl aced
on the defective coupler

In Iight of the foregoing, | find that the sane reasoning
must be applied in the present case. There was no danger tag on
either of the shuttle cars and either one could have been
returned to service, either unintentionally by a m ner unaware of
the citations, or intentionally if such were the need or desire
of the operator. Therefore, | find that the citati on was not
abated as required under 104(Db).

Penal ty

The six criteria for assessing a penalty are set out in 30
U S.C. 0820(i). The parties have previously stipul ated as
stated before regarding the jurisdiction, size of the operator
and that assessnent of reasonable penalties in this case would
not affect their ability to continue in business.
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Fromthe evidence | conclude that Kaiser was negligent in
allowing the two shuttle cars and the | oader to be operated in
the active workings of the m ne without either panic bars or cabs
or canopies installed on them | find the gravity to be serious
for the operator of either of these machines could have been
seriously injured or killed by being squeezed between the rib of
the entry and the operator would be unable to quickly deenerqgize
the tramming nmotors if an energency arose. Also, there was an
exposure of injury or death fromthe lack of either a cab or
canopy on any of the equi pment.

I find that by renoving the | oading machine to the surface,
Kai ser evidenced good faith in abatenent of the two citations
against it. However, in failing to renove the two shuttle cars
fromthe mine within the tine specified initially and
subsequently extended for term nation of the four citations
i ssued against them | find that Kaiser did not evidence good
faith and increased penalties to be assessed herein is warranted.

As to the six citations involved herein, | find the
followi ng penalties to be appropriate:
30 CFR
Citation No. St andard Descri ption Penal ty
789765 75.523-1 (1 oadi ng machi ne, $ 50.00
no pani c bars)
789767 75.1710-1 (Il oadi ng machi ne, 50. 00
no cab or canopy)
789768 75.1710-1 (shuttle car ET 7314 100.00
no cab or canopy)
789778 104(b) (failure to abate)
789769 75.523-1 (shuttle car ET 7314 100.00
no pani c bars)
789777 104(b) (failure to abate)
789770 75.523-1 (shuttle car ET 7065 100.00
no pani c bars)
789775 104(b) (failure to abate)
789771 75.1710-1 (shuttle car ET 7065 100.00
no cab or canopy)
789776 104(b) (failure to abate)
Tot al $500. 00

| have elected to reduce the anount of the Secretary's

proposed penalties in the above six citations for the reason that
Kai ser's negligence in this case was gross.

| do not find that
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Al so, there were two citations against each piece of equi pment
for separate viol ations although conpliance with either standard
woul d have satisfied the Act's requirenents.

As to the abatenment of the four citations on the two shuttle
cars, | find that the machi nes were renoved to the area where
they woul d be taken to the surface and no evidence that this was
not Kaiser's intention. Also, there is no evidence that the
shuttle cars were used or there was an intention to use them
after the citations were issued. Therefore, | do not find any
indication of violations of the initial citations.

ORDER

Accordingly, in Docket No. WEST 80-79, citation Nos. 789229
and 789230 are VACATED and the case is DISM SSED. In Docket No.
VWEST 80-152, citation No. 789800 is AFFIRVED, and Kaiser is
ORDERED to pay a civil penalty of $210.00. In Docket No. WEST
80-128, the six 104(a) citations and the four 104(b) orders are
AFFI RVED and Kaiser is ORDERED to pay civil penalties totaling
$500. 00 therefore. Kaiser is ORDERED to pay the above civi
penal ties totaling $710.00 within 40 days of this decision

Virgil E. Vai
Admi ni strative Law Judge

~FOOTNOTE 1

2700. 11 Wt hdrawal of Pleading:
A party may withdraw a pl eading at any stage of a
proceeding with the approval of the Comnm ssion or the Judge.

~FOOTNOTE 2

Section 104(d)(1) of the Act provides in pertinent part as

fol | ows:

(1) If, upon any inspection of a coal or other mne, an
aut hori zed representative of the Secretary finds that there has
been a violation of any mandatory health or safety standard, and
if he also finds that, while the conditions created by such
vi ol ati on do not cause inm nent danger, such violation is of such
nature as could significantly and substantially contribute to the
cause and effect of a coal or other mine safety or health hazard,
and if he finds such violation to be caused by an unwarrantabl e
failure of such operator to conmply with such nandatory health or
safety standards, he shall include such finding in any citation
given to the operator under this Act

~FOOTNOTE 3

Section 104(b) of the Act reads in pertinent part:
If, upon any follow up inspection of a coal or other
m ne, an authorized representative of the Secretary finds (1)
that a violation described in a citation issued pursuant to
subsection (a) has not been totally abated within the period of



time as originally fixed therein or as subsequently extended, and
(2) that the period of time for the abatenent should not be
further extended, he shall determine the extent of the area
affected by the violation and shall pronptly issue an order
requiring the operator of such mne or his agent to i mediately
cause all persons, except those persons referred to in subsection
(c), to be withdrawn from and to be prohibited fromentering,
such area until an authorized representative of the Secretary
determ nes that such violation has been abat ed.



