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This matter cane on for an evidentiary hearing on the
operator's notice of contest of a 104(d)(1) citation and a 104(a)
S & S citation issued in connection with a fatal roof fal
accident. During the recess between the first and second day of
the hearing, the parties negotiated a settlement which, after
adduci ng further evidence, they asked the trial judge to approve.

Because the record disclosed some unusual and troubling
aspects of the operator's conpliance procedures and MSHA' s
enforcenent procedures, | deemit advisable to set forth the
foll owi ng findings and concl usions as a preanble to confirnation
of ny bench deci sion

Anatonmy OF An Institutional Failure
On the afternoon shift of Mnday, August 2, 1982, a nmssive

roof fall occurred in the No. 3 entry, 1 Left Section of M ne No.
108. The fall resulted in the death of Louis N Hodges
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who, at the time, was perform ng the duties of a continuous-m ner
operator hel per (FOOTNOTE 1) and the tenporary entrapment of WIIiam D
Si ngl eton, continuous-m ner operator. M. Singleton was protected

by his canopy and extracted hinself fromthe fall without

injury. (FOOTNOTE 2) M. Singleton had 12 years nining experience of
which 7 were as a continuous-niner operator. The section forenman

was Thomas J. Binns. M. Binns had 11 years m ning experience of

which 7 1/2 years were as a foreman.

The acci dent occurred while the operator was engaged in a
full pillar recovery operation. (FOOTNOTE 3) Mre specifically, while
Singl eton was making his initial or "A" cut of 18p X 10p in
the No. 3 Pillar fromthe No. 3 Entry he noticed a slip crack
runni ng di agonally across the roof fromthe left rib. He ignored
or did not appreciate the significance of the condition and when
he finished the "A" cut, backed the mner into the entry to
position it to nake the "B" run and square up the split.

Both Binns and Singleton as well as their superiors were
aware of the fact that to make the "B" cut a full 10 feet in
wi dth would require the renmoval of coal fromthe No. 3 Pillar on
a line imediately adjacent to or under a clay vein six inches in
width that ran at a right angle across the roof of the No. 3
entry and into the pillar. The clay vein was plainly visible to
anyone who | ooked and had been supported with 2 by 8 headers and
bolts since the entry was originally devel oped in 1975. (See
attached sketch.)
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Si ngl eton knew of should have known that it was highly likely
that the crack running fromthe left rib mght intersect the clay
vein if he made a full cut on the "B" run. Further, Binns and
Si ngl eton both knew that when a clay vein was encountered the "B"
cut should be shortened so that sufficient coal would be left to
support the roof until permanent additional support could be
supplied. Despite this Binns did not tell Singleton to shorten
the "B" cut and nade no preparations to provide additional roof
support.

VWil e Binns and Singleton deni ed know edge of the existence
of the clay vein, (FOOTNOTE 4) Singleton admtted he knew of the crack
and counsel for the operator judicially admtted that "the clay
vein just inby the head of the continuous m ning nmachi ne (as
shown in the sketch) was visible to the crew well in advance of
the fall." | find that because cracks and clay veins are very
conmon in the Redstone Coal Seam and M ne No. 108, neither Binns
nor Singleton considered the crack or the clay vein's presence
unusual . (FOOTNOTE 5) Both nen visually observed the roof conditions in
the No. 3 Entry and Binns nmay have drunmed it once or twi ce.
Nei t her man drummed the entry or the split in the area of the
crack in the "A" cut before the "B" cut was begun. Both mners
knew, of course, that cracks and clay veins are signs of an
abnornmal or dangerous roof condition and that when encountered
they should be carefully eval uated and supported before
proceedi ng to m ne coal

After Singleton | oaded two shuttle cars of coal fromthe "B"
run a |l arge piece of draw slate (18" X 6" x 4" ) fel
fromthe roof near the rib through which the clay vein ran. It
hit the continuous nminer and startled Singleton and the other
mners in the area. Singleton stopped the nminer and
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got out of the cab to observe the roof. He saw sone fl aking and
dribbling of the roof near the clay vein but quickly decided the
roof was not working and without advising Binns of the incident
started cutting coal again.

After taking one or two nore shuttle cars of coal, Norman
Wbods the roof bolter who was standing with Hodges inby the mner
near the right rib of the pillar split watching the clay vein
observed the roof comrence to work violently. He shouted a
war ning and ran down the right rib behind the miner and | ooked at
the roof on the left rib. It was creaking, groaning and starting
a heavy dribble of rock, slate and clay. He yelled to Hodges and
Si ngl eton that the roof was com ng down and to get out.
Singleton, followi ng his standing instructions, put the mner in
reverse and started to back out. Hodges started to run, but
stopped to lift the trailing cable fromwhere it had jamed at
the corner of the split and was cut down and crushed by a nmassive
fall of rock before he could get to the crosscut.

Lanny Rauer, the mne superintendent, testified he believed
both Singleton and Binns acted in accordance with the operator's
standi ng i nstructions and good m ning practice. He said
Singleton's instructions were to cut down | cose roof, wherever
encountered, and therefore he could not fault Singleton for
proceeding with the "B" run even in the presence of clear
evi dence of an abnormal roof condition. He al so believed Binns
adequately checked the roof in the entry before the shift began
and while the pillar recovery was in progress. He admitted,
however, that his standing instructions on how to handl e | oose
roof in the presence of clay veins mght have contributed to the
roof fall.

M. Crunrine, a roof control expert for MSHA, said Singleton
shoul d have backed the miner out of the "B" cut as soon as he saw
the rock fall fromthe area of the clay vein. At that point,

Bi nns shoul d have been advi sed and shoul d have taken action to
provi de additional roof support as required by safe nmining
practice, the mandatory standards and the roof control plan. He
was, however, synpathetic to M. Rauer's claimthat M. Binns
shoul d not be stigmatized with an unwarrantable failure violation
and agreed, as conference officer, to change the (d)(1) citation
to an (a) citation.

As a result of its investigation, the West Virginia
Department of M nes found that all persons should have been
wi t hdrawn from the area when the roof was first observed to
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be working, i.e., when the draw slate fell and hit the continuous
m ner.

The UMMA Safety Committee i ssued a statenment saying that
"after hearing the testinony of the people involved, we feel that
[the roof fall fatality of August 2, 1982] was an unavoi dabl e
acci dent and that Managenent, the Section Foreman or any one el se
i nvol ved was in no way responsible."

The Manager of the Bethl ehem M nes Division as well as
MSHA' s acci dent investigation found the i medi ate cause of the
roof fall was the underm ning of the intersection of the crack
runni ng di agonally across the split fromthe left rib with the
clay vein running down the right rib of the split. Neither
i nvestigati on expressed any doubt about the presence and
visibility of the clay vein or the crack. The clay vein was siXx
inches in width and the crack at |east 1/64th of an inch. The
area was well illum nated and Singleton saw the crack while
maki ng the "A" run.

It was not until Singleton undercut the intersection of the
crack and the clay vein that the former's significance becane
apparent to himand by then it was too late. Singleton's failure
to appreciate the significance of the crack can only be
attributed to a |l ack of adequate training in the evaluation of
abnormal roof conditions. Singleton's and Binn's failure to
appreciate the significance of the clay vein was inexcusable.
Binn's failure to supervise the operation and to instruct
Singleton to shorten his cut in the presence of the clay vein was
responsi ble for the creation of an inm nent danger. Rauer's
instructions to cut down | oose roof, wherever encountered was
contrary to safe mining practice. Further, for Rauer to permt
partial pillaring on the left side of the section was, as the
Di vi si on Manager found, a factor that contributed to override
pressure on the roof.

Responsi bility for the roof fall nust be attributed to the
entire chain of command--fromthe m ne superintendent to the
conti nuous m ner operator. What occurred was not an act of God
nor an unavoi dable accident. Both M. Singleton's and M. Binns's
eval uation of the situation was deplorable. And if M. Rauer is
to be believed, their training and instructions were fatally
deficient. M. Rauer's sharp disagreenment with his own Division

Manager over the contributing causes of the fall indicates a
di sarray on the part of top nanagenent that is hardly reassuring.
Based on the evidence considered as a whole, | would have to

agree that as MsSHA found:

The accident occurred due to the failure of managenent
and the workmen to properly eval uate



the roof where a clay vein and roof crack exi sted and was
i nt ersect ed.

The Rounded Corner Viol ation

As a result of the accident investigation a 104(a) S & S
citation was issued for creating an excessive width (23p ) in
the nmouth of the pillar split. The evidence clearly supported
MSHA' s determi nation that under accepted practice as well as the
drawi ngs attached to the roof control plan the operator was
allowed to round or notch the corner of a pillar split and
t hereby wi den the nouth to nore than 20p and narrow t he out by
fender to less than the 12.5 feet for a distance of 12 to 18
inches in order to get the continuous mner positioned to naeke
the "A" run. The technical violation involved did not contribute
to the roof fall. Accordingly, the notion to vacate this citation
was approved as part of the overall settlenent of this matter.

The District Conference

Shortly after the investigative report issued, this matter
cane on for a conference at the District Ofice in Mrgantown,
West Virginia. 30 C.F. R 100.6. (FOOTNOTE 6) The District Manager
desi gnat ed Robert L. Crunrine, an experienced CM and roof
control expert, to act as the Conference Oficer. Present at the
conference was Larry Rauer, the nmine superintendent, and | ater
John Dower the inspector responsible for the citations and
i nvestigative report.

M . Dower was about 45 minutes |late for the conference and
by then M. Crunrine had made up his mnd about the matter.(FOOTNOTE 7)
This was not unusual as in 9 out of 10 cases the issuing
i nspector is not permitted to attend the conference. (FOOTNOTE 8)



~97

While M. Rauer had a copy of the fatal roof fall accident report
approved and signed by the District Manager, M. Keaton, and
revi ewed, approved and issued by headquarters of MSHA in
Arlington, Virginia two weeks earlier, neither M. Crunrine nor
M. Dower had a copy of the report at the tine of the conference.
M. Crunrine said he did not need to read the report to decide
the matter. He made his decision on the basis of his discussion
with M. Rauer and after reading a statenent by M. Binns. M.
Bi nns statenent clainmed he sounded the roof in the No. 3 entry in
the area where the "B" cut was to be started while M. Singleton
was positioning the continuous miner for the "B" run. He did not
deny that he left the area after sounding the roof instead of
staying to supervise and control the dinensions of the "B" cut.

M. Crunrine said he was satisfied there was a viol ati on of
75.205 but felt the charge of an unwarrantable failure to sound
the roof was unfair to M. Binns.(FOOTNOTE 9) M. Crunrine believed
Bi nns had adequately sounded the roof in the No. 3 entry before
the "B" run was started. Since he left the area i mediately
thereafter and was not present when Singleton encountered the
| oose roof, Crunrine did not think he could be held accountabl e
for Singleton's failure to properly evaluate the situation.

Wth respect to M. Singleton's actions, M. Crunrine said
it is against MSHA policy to hold an operator responsible for
unwarrantabl e failure violations attributable to contract
m ners. (FOOTNOTE 10) Thus when he concluded that M. Binns, the section
foreman, had sounded the roof adequately and was not responsible
for the failure to provide additional roof
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support in the face of an obviously abnormal roof condition he
advi sed M. Rauer and M. Dower that the (d)(1) citation would be
converted to a 104(a) S & S citation.

M. Rauer was satisfied with this disposition as it renpved
the stigm of the unwarrantable failure finding both as to M.
Bi nns and the operator. M. Dower on the other hand felt that he
had not had a fair opportunity to be heard especially in view of
M. Crunrine's haste to convene and conclude the matter w thout
considering the report and findings, so recently approved by the
Di strict Manager and MSHA, with respect to managenent's
responsibility for the fatality. He protested M. Crunrine's
decision to his supervisory inspector M. Vasicek. M. Vasicek
after consultation with M. Law ess, assistant to the District
Manager, told M. Dower that M. Crunrine's ruling would not be
adopted by the District Manager and that the citations were
affirnmed as issued. This was confirmed by |etter of Cctober 14,
1982 fromthe District Manager to M. Rauer.

To pl acate the operator, M. Vasicek told the assessnent
of fice on Decenber 14, 1982 that "The negligence of both the
foreman and the nachi ne operator (Binns and Singl eton)
contributed to the accident. The machi ne operator should have
backed out all the way and stayed out when he saw the roof was
"working.' The penalty should be fairly Iow. " (Enphasis
supplied.)

VWhy t he supervisory inspector undertook to suggest the
assessnment office ignore the inspector's evaluation of the
operator's negligence is puzzling. Especially since the inspector
who wrote the citations and the investigative report was, unti
the hearing, never told that his supervisor, whomhe was led to
bel i eve supported his evaluation, had sought to persuade the
assessnment office to let the operator off with a "fairly | ow'
penal ty. (FOOTNOTE 11)
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Fol | owi ng the suggestion fromthe District O fice, MHAs
assessnment office in Arlington, Virginia wote a specia
assessnent that found that while the violation resulted from
managenent ' s negligence and was serious the ampbunt of the penalty
warranted was only $2,000. Prior to the era of nonadversaria
enforcenent such a violation would have been specially assessed
at $5,000 to $10,000. Conpare, Southern Chio Coal Company, 4
FMSHRC 1459 (1982).

Bet hl ehem not satisfied with this "fairly | ow' assessment,
filed a notice of contest. In due course, the solicitor filed the
Secretary's proposal for penalty with the Comm ssion. After
assignnent, the trial judge issued a pretrial order. In response,
the operator raised as a defense, M. Crunrine's ruling at the
conference of Cctober 6, 1982.

On or about May 19, 1983, the solicitor called the tria
judge to seek a postponenent for conpliance with Part B of the
outstanding pretrial order on the ground the District Manager had
decided to settle the matter by reinstating M. Crunrine's ruling
of COctober 6, 1982 and accepting a penalty of $500. To expedite
the matter, the District Manager directed the inspector, M.
Dower, to issue the nodifications necessary to effect a reduction
of the charge in the (d)(1) citation and to vacate the 104(a)
citation. M. Dower followed orders but the nodifications were
resci nded when the trial judge refused to approve the settlenent.
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Thereafter the matter came on for trial of the operator's
defense, inter alia, that M. Crunmrine's ruling of Cctober 6,
1982, as confirmed by the District Manager on May 19, 1983, was
res judicata and therefore the Comm ssion had no authority to
adj udi cate the matter de novo. This defense dissolved in the
light of disclosures that, to say the |east, reflected poorly on
t he i ndependence, objectivity and neutrality of the district
conf erence procedure.

As pictured in this record, the district conference
procedure has a potential for seriously underm ning the deterrent
effect of the civil penalty provisions of the Mne Safety
Law. (FOOTNOTE 12) In this case, the conference officer on the basis of
an informal discussion with a representative of the operator
chose to dismss the unwarrantable failure charges on the roof
fall violation because he did not want to stigmatize a nenber of
supervi sory managenent. This nyopic view of what actually
occurred was then used to justify a reduction in the amunt of
the civil penalty warranted for the institutional failure
responsi ble for the fatality. Wthout even reading the officia
MSHA fatal accident report, M. Crunrine, based solely on what
the operator's mne superintendent told him concluded that
because M. Binns was not alone guilty of an unwarrantable
failure violation and M. Singleton was not, under MSHA policy,
chargeable with such a violation Bethlehem as operator, was
responsible only for a strict liability, no fault violation to
which no cul pability would attach. The District Manager sub
silencio, followed through on this evaluation by indicating to
t he assessnment office that the negligence of Binns, Singleton and
t he operator be considered
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"l ow' and the penalty "fairly low." As we have seen, the District
Manager thought "fairly [ow' meant $500. Under the circunstances,
| believe it would have been shockingly | ow

The solicitor was conpelled to seek approval of the
settl enent only because Congress, in its wisdom changed the |aw
in 1977 to require approval of penalty settlenments by the
Conmmi ssion's judges. The legislative history of section 110(k) of
the Act shows that Congress felt the public interest in vigorous
enforcenent is best served when the process by which penalties
are assessed is carried out in public, "where mners and their
representatives, as well as the Congress and other interested
parties, can fully observe the process." S. Rpt. 95-181, 95th
Cong. 1st Sess. 44-45 (1977). As the Senate Report continued,
“the Conmittee intends to assure that the abuses involved in the
unwarranted | owering of penalties as a result of off-the-record
negoti ati ons are avoided. It is intended that the Conmm ssion and
the Courts will assure that the public interest is adequately
protected before approval of any reduction in penalties.” Id.

The conference procedure permts MSHA to circumvent the
statutory protection agai nst the abuses found by Congress. Recent
studi es show that the average penalty assessed has dropped from
$177 to $80, a reduction of sone 45% since the conference
procedure was i naugurated. The disturbing conclusion is that the
phi | osophy of deregul ati on made nmani fest in the conference
procedure has led to a marked reduction in the deterrent effect
of the civil penalty and thereby encouraged operators to fl out
t he | aw. (FOOTNOTE 13)

The civil penalty assessnment was designed to encourage
managenment at all levels to respond positively to health and
safety concerns. The legislative history of the Mne Safety Law
shows Congress intended to place responsibility for conpliance
with the Act on those who control or supervise the operation of
m nes as well as on those who operate them on a day-to-day basis.
S. Rep. 91-411, 91st Cong. 1st Sess. 39 (1969); S.Rep. No. 95-181
95t h Cong. 1st Sess. 40 (1977). Upper |evel managenent deci sions
such as those
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affecting capital expenditures, the basic nature and scope of
corporate safety and health prograns, the hiring of top mne
managenent officials, and other policy matters have a profound
ef fect upon safety and health conditions at individual nnes
Civil penalties should therefore be structured to influence al

| evel s of decisionmaking. An average penalty of $80 for serious
vi ol ati ons provides no incentive to voluntary conpliance, and
does violence to the principle of proportionality. Further, the
single or de minins penalty assessnent of $20 is a positive

di sincentive to managenent's commitnment to safety and a triunph
of expedi ency over effective enforcement.

As a recent report by the National Acadeny of Sciences
found, top nmanagenents' commtnent is of primary inportance in
achi eving conpliance with safe mning practices and nust be
constantly reinforced by strict and effective enforcenent at the
federal |evel. The novenent toward conpronise and dilution of the
federal enforcement effort reflected in this record indicates the
forces of change may have shifted too far in the direction of
der egul ati on. (FOOTNOTE 14)
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The Problem Wth the Mandatory Standard

The (d)(lI) Citation charged a violation of section 302(f) of

the Act, 30 C F.R 75.205, Roof testing. The standard provides:
Where nminers are exposed to danger fromfalls of roof
face and ribs the operator shall exami ne and test the
roof, face and ribs before any work or nmachine is
started, and as frequently thereafter as necessary to
i nsure safety. When dangerous conditions are found they
shal |l be corrected i medi ately.

By contrast, the approved roof control plan provides:

Where niners are exposed to danger of falls of roof,
face and ribs the worknen shall exam ne and test the
roof, face, and ribs before any work or nmachine is
started, and as frequently thereafter as necessary to
i nsure safety. The roof shall be exam ned visually and
by the sound and vibration nmethod. Except the sound and
vi bration nmethod shall not be conducted where adverse
roof conditions (slips, clay veins, etc.) are detected
during visual exam nations. When dangerous conditions
are found, they shall be corrected i mediately.
(Enphasi s supplied.)

I nspector Dower testified that his understandi ng of the
mandat ory standard and the roof control plan was that the
conti nuous m ner operator, Singleton, who denied knowi ng of the
exi stence of the clay vein in the right rib of the "B" cut, was
required to exanine the roof visually and by the sound and
vi brati on nmethod when he observed the large rock (18" by 6"
by 4" ) fall on his machine during his first cut of the "B" run
and that his failure to do so was unwarrantable. M. Dower felt
the standard nade no exception for the "adverse roof conditions"
referred to in the roof control plan but recognized that it m ght
be unsafe to use the sound and vibration nethod to "test" a roof
as | oose and dangerous as that encountered in the "B" cut.

M. Crunrine, MSHA's roof control expert, said that when
vi sual observation such as the falling rock and/or the flaking
and dribbling fromthe clay vein signalled the presence of a
| oose roof condition the safe and prudent course of action was to
wi t hdraw the machine to a position under supported roof and then
set such roof support as would be necessary to insure the
hazar dous condition was abated. He cautioned agai nst drummi ng or
soundi ng the roof until some tenporary support was provi ded as
this mght initself trigger a roof fall
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He did not subscribe to M. Rauer's instruction which was to cut
down | oose roof wherever encountered at the face with the
conti nuous mning machine. M. Crunrine said the reason the roof
control plan differs fromthe mandatory standard is because the
standard, literally applied, is hazardous to the safety of the
m ners. MSHA, he explained, was aware of the anmbiguity but, he
said, repeated efforts to have the standard nodified or anmended
were to no avail. The | anguage added to the safety precaution in
the roof control plan was intended to aneliorate, if not resolve,
the conflict. It is intended that the |anguage of the precaution
t ake precedence over the standard and to say, in effect, that
notw t hstandi ng the provisions of the mandatory standard a roof
shoul d not be "tested" by the sound and vibration nethod in the
presence of a dangerous, hazardous or adverse condition such as a
slip or clay vein.

A further difficulty that should be clarified is the fact
that the Inspection Manual states that "The word "Operator' in
this provision [75.205] neans the operator as defined in Section
3(d) of the Act. However, roof tests can be made by persons
desi gnated by the operator." Inspection Manual [1-219 (1978). If
this means what | think it neans, Singleton may not have been the
i ndi vi dual designated by the operator to nake a sound and
vi bration test of the roof. At |east no evidence was offered by
MSHA to show t hat he was. The evidence shows only that Binns the
section foreman nade the tests. And certainly if Singleton and
the other facenen were not qualified to make a sound and
vibration test there is reason to question their conpetency to
correctly evaluate a hazardous roof condition on the basis of
vi sual observation al one--a nmuch nore difficult task

The roof control plan, on the other hand, authorizes
"wor kmen" to "examine and test" the roof which nay nean that
Si ngl eton, as a faceman, was presumably qualified to test the
roof . Thus we have another inconsistency between the standard and
the roof control plan which makes for difficulty in assigning
i ndi vidual responsibility for the alleged unwarrantable failure
to evaluate properly the roof condition

On Septenber 2, 1983, MSHA i ssued a preproposal draft of
revisions to the roof control standards. 48 F. R 40165. The
standard on roof testing has been redesignated as 75.210 and in
pertinent part provides:
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O 75.210 Roof Testing and Scalin

(a) A visual exam nation of the roof, face and ribs
shall be made in all underground areas imediately
before any work or nachine is started and thereafter as
conditions warrant. |If the visual exam nation does not
di scl ose a hazardous condition in areas that are not
per manent|y supported, sound and vibration roof tests
shall be made. The sound and vibration test shall

(1) Be conducted after the ATRS systemis
pressured agai nst the roof inby the area to be
tested; or

(2) Begun under permanently supported roof and
progress no nore than 5 feet into the unsupported
area. This test shall be made only for the purpose
of preparing to manually install roof support when
an ATRS systemis not required by | 75.207.

(b) When a hazardous condition is detected, the
condition shall be corrected inmediately or a danger
sign posted at a conspicuous |ocation prior to |eaving
t he area.

(c) Overhangs and | oose roof, faces and ribs shall be
taken down or supported.

(1) A bar for taking down | oose material shall be
provided on all face equi pnment, except haul age
equi pnent .

(2) Each bar used to take down | oose materia

shall be of a length and design that will enable a
person to performwork froma location that wll
not expose the persons to injury fromfalling

mat eri al

(3) Loose material shall be taken down from an
area supported by permanent roof supports or an
ATRS system |f an ATRS systemis not required by
| 75.207 and the | oose material cannot be taken
down from a permanently supported area, at |east
two tenporary supports on not nore than 5 foot
centers shall be set between any person and the
mat eri al being taken down.
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Adoption of this revision would do nuch to clarify and resolve
the confusion that attends the present roof testing provision
Sonme provision should be nmade, however, for assigning
responsibility to either the section foreman or his designee for
maki ng roof tests. Designations of contract or day rate mners
should be in witing and furnished to MSHA to be kept as part of
the operator's records.

A review of the proposed revision confirns that M. Rauer's
instructions for cutting down |oose roof with the mining machine
does not accord with conmonly accepted safety standards. (FOOTNOTE 15)
confirms M. Crunrine's view that the existing standards do not
contenpl ate using the sound and vibration test under unsupported
roof for nore than 5 feet into the unsupported area. It also
establishes that once the rock fell Singleton should have
wi t hdrawn his machi ne, set tenporary supports, tested the roof,
"di scovered" the clay vein, traced the slip crack, consulted with
Bi nns and, if necessary Rauer, and then on the basis of a
consi dered judgment deci ded whether to go for the coal or abandon
the pillar as too risky. Instead Singleton on the basis of faulty
training and instructions nmade a snap judgnent to go for
producti on and subordi nate safety that cost Hodges his |ife and
put several other lives at risk. And in the long run, as Rauer
testified, the operator had to abandon the coal in the entire
pillar line. Once again the teaching is that a safe operation is
t he nost productive operation.

Since enactnment of the Coal Act in 1969 over 1200 m ners
have died in the nation's underground mnes--42% of themas the
result of roof or rib falls. MSHA's studi es show that fatalities
due to roof and rib falls are attributable to two main reasons:
(1) failure to follow safe procedures, and (2) hazardous
condi tions that went undetected until too |ate. Both of these
reasons were present in the case of M. Hodges' death.

Summi ng Up
Sunming up | conclude there was nore than enough blane to go

around. The contract mners had the last clear chance to prevent
the roof fall; instead they triggered it. The

It
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section foreman failed in his responsibility to supervise and
oversee an operation which he knew or should have known was
hazardous. The mi ne superintendent failed to provide the
training, instruction and | eadership that would have instilled in
hi s subordi nates an attitude toward safe mning practices and
procedures that would have prevented the accident. Lastly the
di vi si on manager took no steps to discipline the nine
superintendent for his failure to supervise his subordinates
properly or to provide the training and instructions that would
i nsure a safe operation

The real problemat the #108 m ne, of course, was
attitudinal. At every level the supervisors and workers had been
i ndoctrinated with the need to subordinate safety to production
How el se explain such a take-a-chance policy as that enbodied in
the superintendent's instructions to cut down | oose roof in the
presence of clay veins and slip cracks. M. Crunrine's synpathy
for M. Binns notwithstanding, it is beyond doubt there was an
institutional failure here that demands i medi ate correction

The collective failure of managenent and the contract mners
warranted the inposition of a penalty that underscores the
gravity of the institutional failure--a failure that resulted from
faulty engi neering, poor training and | ax enforcenent. Such a
di sposition is fairer than singling out M. Binns. Wile it is
natural to seek a scapegoat for disaster, the institutiona
responsibility in this case transcends the individua
responsi bility of M. Binns.

For these reasons, | approved a settlenent that involved the
payment of a $5,000 penalty and vacati on of the unwarrantable
failure charge as to M. Binns.

Accordingly, it is ORDERED that the bench decision approving
settlenent of this matter be, and hereby is, CONFI RMED and the
captioned matter DI SM SSED

Joseph B. Kennedy
Adm ni strative Law Judge

~FOOTNOTE_ONE

1 M. Hodges was a 23 year-old mner with five years
under ground experience. This was the second roof fall fatality at
the #108 M ne in 1982.

~FOOTNOTE_TWO

2 Where continuous-nmniner operators are protected by
canopies, their instructions are to stay in their cabs and to try
to tram their machines out fromunder inmm nent roof falls. Wile
this may be good for production, it is hard on helpers if the CMO
does, as was shown in this case, and cuts down | oose roof that
triggers a massive roof fall. In the last nine years 435 miners



have been killed on the job as a result of roof falls. Thus, on
the average 4 niners a nonth die as the result of roof falls.

~FOOTNOTE_THREE

3 Pillar renoval is inherently dangerous--perhaps one of the
nost hazardous operations conducted in the underground m ning
environnent. To acconplish it safely requires special training
and rigid adherence to the safety precautions set forth in the
mandat ory standards, including the operator's roof control and
pillar recovery plans.

~FOOTNOTE_FOUR

4 1 find Binns position on this incredible. He should have
seen the clay vein during his onshift roof check of the entry on
August 2 and during his preshift exam nation of the area on
Friday, July 30, 1982, just two days before the accident
occurred. Why Binns chose to absent hinmself fromthe face during
the tinme Singleton was making the "B" cut was never expl ai ned.

~FOOTNOTE_FI VE

5 Neverthel ess every properly trained m ner knows that "a
clay vein area is very hazardous and must be treated with extrenme
caution." Cuide to Geologic Features Affecting Coal M ne Roof,
MSHA | nformation Report 1101 (1979).

~FOOTNOTE_SI X

6 The conference procedure is a nethod of infornal
adj udi cati on not specifically provided for under the Act. Under
this procedure, District Managers are encouraged to eschew t he
rol e of vigorous enforcers and become "cooperative regul ators.”

~FOOTNOTE_SEVEN

7 M. Dower said he was | ate because he was not alerted to
the fact that his presence was requested until shortly before the
conference convened on the norning of October 6, 1982. He said he
was del ayed by his unsuccessful efforts to obtain copies of the
citations and his notes which were |ocked up in his supervisor's
of fice.

~FOOTNOTE_EI GHT

8 While the governing instructions provide that "MSHA
i nspectors will participate in the review of the citations and
orders," this is subject to the discretion of the District
Manager. 47 F. R 22293 (1982).

~FOOTNOTE_NI NE

9 The graveman of the case presented by the solicitor turned
on the failure of Binns and Singleton to provide additional roof
support in the presence of the dangerous condition reveal ed by
the initial working of the roof near the clay vein with
know edge, by Singleton, of the crack observed while making the
"A" run.

~FOOTNOTE_TEN

10 This policy fails to take into account situations where
the contract miner's actions are properly inputable to the
operat or because of faulty training or instructions. \Wether



m ners acting as adjudicators under the informal procedures that
prevail at district conferences can be expected to apply the
nuances of the |aw of vicarious liability seenms doubtful

~FOOTNOTE_EL EVEN

11 If this account accurately reflects MSHA' s policy of
conferencing in action, it is small wonder there are w despread
reports of how the new enforcenment phil osophy has denoralized
rank-and-file inspectors. Such behind-the-scenes mani pul ati on of
MSHA' s ostensible role as chief enforcer of the Mne Safety Law
can lead to the perception that cooperation is being used as a
cloak for capitulation. A recent report by the Internationa
Health and Safety Committee of the UMM expressed concern over
"the frequency with which MSHA supervisors cave in to operator
pressure and downgrade citations that have been issued by the
i nspectors in the field." The sane report also noted that:

Unfortunately, these days, it seems that the MSHA
i nspectors who are not afraid to enforce the Act wi nd up having
to defend thensel ves, not only against the operators but also
agai nst their own supervisors. Committee nmenbers rel ated
conversations with MSHA inspectors that confirmed the view that
t he weakened enforcenent approach we have seen in the field
results fromthe nessage that has been sent down fromthe top
agency heads. Vi gorous enforcenent of mandatory health and safety
st andards has been viewed as "nit picking" and the nessage to the
i nspector in the field has been clear: back off, and if you cite
a condition at all, cite it as a non s & s (nonserious)
vi ol ati on.

~FOOTNOTE_TWELVE

12 Wiile a new administration has the right to try a new
phi | osophy of enforcenent inplicitly endorsed by the denocratic
process, it is axiomatic that the | eaders of every adm nistration
are required to adhere to the dictates of statutes that are al so
products of denocratic decisionnmeking. Unless this adm nistration
can convince Congress to change those provisions of the M ne
Safety Law it finds objectionable, it is its duty to enforce the
statutory mandate in a manner consistent with the origina
Congressional intent. A new adm nistration may not refuse to
enforce a law of which it does not approve. Mtor Vehicle
Manuf acturers Ass'n v. State Farm Mutual Automobile Ins. Co., ---
US. ---- 77 L.Ed2d 443 n. June 24, 1983) (Rhenquist, J. in
concurring). Prosecutorial discretion does not extend to
nullifying or recreating | aw wi thout changing it through the
| egi sl ative process. There are statutory and constitutiona
l[imts on the discretion of policy makers to di savow the will of
Congr ess.

~FOOTNOTE_THI RTEEN

13 Since May 1982, approximtely 75% of all violations
charged have been assessed at $20. A recent study shows that the
policy of cooperative enforcenment has resulted in a sharp upturn
in fatality rates in underground and surface bitum nous coa
m nes. Weeks and Fox, Fatality Rates and Regul atory Policy in
Bi t um nous Coal Mning, United States, 1959-1981, 73 AJPH 1278
(1983).



~FOOTNOTE_FOURTEEN

14 Thought should be given to returning enforcenent to its
traditional role. Experience under the Coal Act denonstrated that
confusion of the policing or enforcenent function with the
consul tative and adjudicatory functions is bad policy and
detrinental to both effective enforcenent and fair adjudication.

| thought that in 1977 Congress made a consci ous
decision to structure the regulatory schene so as to preclude
trade-offs to vigorous safety enforcenent. The | egislative
history of the Mne Act shows the enforcenent function was
transferred fromthe Departnent of the Interior because of its
conflict with that Departnent's responsibility for maxim zing
production of the nation's coal resources. It was felt that "
conflict could exist if the responsibility for enforcing and
adm nistering the m ne safety and health | aws was assigned to the
Department of Labor since that Departnment has as its sole duty
the protection of workers and the insuring of safe and healthfu
wor ki ng conditions." Sen.Rep. 95-181, supra, 5. A safe mning
operation is not a function of the art of the cost accountant. It
requires a strong, alnost a "religious," conmtnment by
managenment, |abor, and the regulatory agency. BNA Interview Wth
David A. Zegeer, Assistant Labor Secretary for Mne Safety and
Heal t h, Decenber 9, 1983, published in Current Report, M ne
Safety & Health Reporter, Decenber 26, 1983, at 605.

no

~FOOTNOTE_FI FTEEN

15 See al so, Bureau of Mnes Instruction CGuide 17, Roof and
Ri b Control; Programmed Instruction Book, Roof and Rib Control
Nati onal M ne Health and Safety Acadeny.
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