CCASE:

SCL(MSHA) V. U 'S. STEEL M NI NG
DDATE:

19840130

TTEXT:



~155

Federal M ne Safety and Heal th Revi ew Conmm ssi on
O fice of Adm nistrative Law Judges

SECRETARY OF LABCR, CIVIL PENALTY PROCEEDI NG
M NE SAFETY AND HEALTH
ADM NI STRATI ON ( MSHA) , Docket No. PENN 82-305
PETI TI ONER A. C. No. 36-05018-03501
V.

Cunberl and M ne
U S. STEEL MNING CO, INC,
RESPONDENT

UNI TED M NE WORKERS OF
AVERI CA (UMAR) ,
| NTERVENCR

DECI SI ON

Appear ances: Howard K. Agran, Esq., Ofice of the Solicitor,
U S. Department of Labor, Phil adel phia, Pennsyl vani a,
for Petitioner;
Loui se Q Synons, Esq., United States Steel Corporation,
Pi tt sburgh, Pennsylvania, for Respondent.

Bef or e: Judge Melick

This case is before me upon the Petition for Cvil Penalty
filed by the Secretary pursuant to Section 105(d) of the Federal
M ne Safety and Health Act of 1977, 30 U S.C. 0801, et. seq.,
the "Act," for four violations of regulatory standards. The
general issues before ne are whether U S. Steel M ning Conpany,
Inc. (US. Steel), has violated the regulations as alleged and if
so whether those violations are "significant and substantial”
within the neaning of the Act and as interpreted by the
Conmmi ssion in Secretary v. Cenent Division, National Gypsum
Conmpany, 3 FMBHRC 822 (1981). If violations are found, it wll
al so be necessary to determ ne the appropriate penalty to be
assessed.

Citation No. 1146090 charges a violation of the standard at
30 C.F.R [O75.503 and specifically alleges as follows: "[T]he
S/'S scoop battery tractor serial No. 486-1128 approval 2G
operating in the 121 main west section was not maintained in
perm ssible condition in that the battery covers were not
secured. "



~156

The standard at 30 CF. R [75.03 reads as follows: "[T]he
operator of each coal mne shall maintain in permssible
condition all electric face equi pnent required by [O075.500,
75.501, 75.504 to be permissible which is taken into or used inby
the | ast open crosscut of any such mne.”

The Secretary argues that in order for the scoop tractor
which is adnmttedly electric face equi pnent, to be "perm ssible"
within the neaning of the cited standard, it nust conport wth
the construction and design requirenments set forth in the
standard at 30 C.F.R 018.44(c). Even assum ng, arguendo, that
those construction and design requirenents are a prerequisite to
permssibility, I do not find a violation herein. [18.44(c)
requires only that "battery-box covers shall be provided with a
means for securing themin an enclosed position." Adnmittedly the
battery box covers in this case were equi pped with tabs and hol es
which clearly provided a neans for securing those covers in a
cl osed position. In addition to the tabs and holes, the covers
were interlocking and were provided with lips that fit over the
edge of the battery box.

Since the battery box covers in this case fully conported
with the requirenents of [018.44(c), | cannot find that a
vi ol ati on has occurred. Citation No. 1146090 is accordingly
vacated. If the Secretary indeed deens that battery box covers
shoul d be | ocked and secured at certain tines for certain
specified safety reasons, rul emaki ng procedures should be
enpl oyed to provide an appropriate regul atory standard. The
Admi ni strative Law Judge cannot be used as a substitute for such
r ul emaki ng.

Citation 1146093 charges a violation of the standard at 30
C.F.R 075.606 and specifically alleges as follows: "The
continuous mner trailing cable was under the left front tire of
a parked Torkar shuttle car serial No. 4275 in the east main
section [and] therefore was not adequately protected from damage
by mobil e equi pnent."” The cited standard requires that "trailing
cabl es be adequately protected to prevent damage by nobile
equi prent . "

It is not disputed that the conditions cited by MSHA
I nspector Cl arence Moats in fact existed. The trailing cable for
the continuous mner was in fact found under the left front tire
of the cited shuttle car. Mireover there is no dispute that
trailing cables can be damaged if run over by heavy m ning
equi prent. The cable in this case had not been bl ocked or noved
out of the roadway to protect it frombeing run over. In fact the
cabl e had been Iying in the roadway three feet fromthe left rib
Under
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the circunstances, it is clear that the violation has been proven
as charged. The evidence al so shows however that the ground
beneath the cable was soft, that the cable was not in fact
damaged, and that there was no power in the cable at the tine it
was cited. Moreover it is undisputed that even if there had been
i nternal damage to the cable, the circuit breaker woul d nost
likely have cut off power before injuries would occur

A violation is "significant and substantial” if, "based on
the particular facts surrounding that violation, there exists a
reasonabl e |ikelihood that the hazard contributed to will result
inan injury or an illness of a reasonably serious nature.™
Nati onal Gypsum supra. The evidence shows herein that the hazard
contributed to by damaging trailing cables is electrical shock
and el ectrocution. It is not disputed that these may lead to
injuries which are reasonably serious. The evidence further shows
that such el ectrical shock could occur if the cable is danmaged in
such a way that exposed wire would protrude outside the
i nsulation and a miner picked it up with his hands. It is conmon
for the cables to be noved by hand. Although the wire in this
case was not found in such a condition, | find a reasonable
i kelihood that if the cited condition renained uncorrected, the
wi re woul d beconme exposed in the described manner and woul d
result in an injury of a reasonably serious nature. Under the
circunstances | conclude that the violation was "significant and
substantial” and constituted a serious hazard. Secretary v.
Mat hi es Coal Co., 6 FMSHRC %/(6)6D (January 6, 1984). | observe
that the operator had three previous simlar violations and
another simlar violation the same day. This pattern shows a
carel ess disregard on the part of managenment in preventing
violations of this nature. Accordingly, | also find the operator
to have been negligent. The violation was abated in a tinely
manner .

Citation No. 1146094 was issued five mnutes after the above
citation for another violation of the same standard, i.e. 30
C.F.R 075.606. In this case, the shuttle car located in the
belt entry of the east main section was parked on top of its own
trailing cable. The unchal | enged evi dence shows that the trailing
cable was lying beneath the left rear tire of the shuttle car
approximately five feet fromthe rib. The cable had not been
anchored to keep it out of the roadway and protect it from being
run over. The remmining facts are the sane as existed in
connection with the previous citation, noted above. Under the
circunmstances, | find that the violation has been proven as
charged. | further find that the violation was "significant and
substantial” and serious for the reasons already set forth in
regard to the prior citation. Because of the pattern of previous
viol ations of
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a simlar nature, |I find that the violation herein was the result
of a careless disregard for conpliance with this standard. The
violation was abated in a tinmely manner

Citation No. 990131 issued May 4, 1982, charges a violation
of the standard at 30 CF. R [70.100(a) alleging nore
particularly that the "average concentration of respirable dust
based on results of five sanples submtted by the operator in the
wor ki ng envi ronment of designated occupation 044 for MVU012-0 was
2.4 mlligrans per cubic neter exceeding the dust standard of 2.0
mlligrams per cubic nmeter for this work unit.”

The cited standard reads as follows: "Each operator shal
continuously maintain the average concentration of respirable
dust in the m ne atnosphere during each shift to which each m ner
in the active workings of each nmne is exposed at or below 2.0
mlligranms of respirable dust per cubic nmeter of air as neasured
wi th an approved sanpling device and in terns of an equival ent
concentration determned in accordance with [070.206 (Approved
sanpl i ng devi ces; equival ent concentrations)."” Respondent does
not dispute the existence of the violation as charged but clains
that the violation was not "significant and substantial”™ wthin
t he meani ng of the National Gypsum deci sion

The evi dence shows that the respirable dust sanples were
taken fromthe longwall tailgate operators as required by NMSHA
The sanpling device is placed upon the mners in this occupation
because it is expected that they will be the ones exposed to the
hi ghest concentrations of respirable dust. The Secretary argues
t hat based upon the British studies in evidence (Ex. P-1), and
the testi nony of Thomas K. Hodous, MD., a Board-certified expert
in internal and pul nonary nedicine (Ex. P-2), nearly 1% of the
m ners exposed over a 35 year working period to an average
concentration of 2.4 mlligranms per cubic nmeter of respirable
dust will devel op Category 2/1 sinple pneunoconi osis or greater
if they had begun working with normal Category 0/0 X-rays.1

It is not disputed that pneunoconiosis is a disease of a
reasonably serious nature. The issue as presented i s whether
based upon the particular facts surrounding this violation there
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exi sts a reasonable |ikelihood that the hazard contributed to
will result in pneunpconiosis or nmassive fibrosis. Nationa
Gypsum supra. In Secretary v. United States Steel M ning
Conmpany, Inc., 5 FMSHRC %(5) 6D, Docket No. WEVA 83-31 (January
30, 1984), | found on the particular facts of that case that such
a reasonabl e likelihood existed. In that case, five respirable
dust sanpl es taken on three consecutive days in the cited

bi nonthly sanpling cycle fromthe [ongwall tailgate operators
showed an average exposure of 3.6 mlligrans of respirable dust
per cubic neter. Based on the sanme British studies cited in this
case, Dr. Hodous projected that up to 2.4 per cent of miners
starting with normal Category 0/0 X-rays exposed over a 35 year
wor ki ng period to that concentration of respirable dust would
devel op Category 2/1 or greater pneunpconiosis. The evidence in
that case al so showed that fromthe 197 sanples taken fromthat
occupation over a period of three and one half years, there was
an average concentration of respirable dust of 3.12 mlligrans
per cubic neter. In addition, in that case the cited | ongwal l
unit had been consistently unable to nmeet the 2.0 mlligram per
cubic nmeter standard during its entire history of operation. It
was considered to be technologically infeasible to operate that
unit consistently within conpliance of the standard. There was
noreover insufficient evidence in that case to show whether the
high risk tailgate operators were regularly wearing persona
protective equi prent which woul d have reduced their actua
exposure to respirable dust.

The evidence in this case shows that the Cunberland M ne
began its longwall operations in February 1980. During 1980, of
the 118 valid sanples taken fromthe cited occupation, the
l ongwal | tailgate operator, the average concentration of
respirable dust was 1.828 nmilligranms per cubic nmeter. The m ne
operator was in violation of the cited standard only once during
the year. Twenty-nine valid sanples taken in 1981 showed an
average respirable dust concentration of 1.605 mlligramnms per
cubic nmeter. In 1982, there were forty valid sanples taken with
an average concentration of 2.02 mlligranms per cubic neter. The
m ne operator was apparently out of conpliance with the standard
once that year. To the date of hearing in 1983, ten sanples had
been taken showi ng an average concentration of respirable dust of
only 1.30 mlligrams per cubic neter.

According to longwall mner Gregory King, called as the
Secretary's witness, the high risk occupations at the | ongwall
(those exposed to the highest concentrations of respirable dust,
nanely the headgate and tail gate operators) custonarily wore
personal respiratory protection (either Airstream helnmets or
Dustfoe 8.8 respirators) about 20% of the tine and usually during
peri ods
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of heavi est dust concentration. In accordance with the
stipulation of the parties, if properly worn, the respirators
woul d correspondingly reduce the anobunt of dust inhaled by 20%
representing the tinme the mners were wearing such protection. It
may reasonably be inferred fromthis evidence that the actua
respirabl e dust inhaled by the tail gate operators, the cited
occupation, was about 20% | ess than the reported concentrations.

The evidence in this case thus shows that the |ongwall
tail gate operators at the Cunberland M ne have in the past only
rarely been exposed to respirable dust concentrations above the
2.0 mlligramper cubic neter standard. There is also a clear
record at the mne of progressively decreasing concentrations of
respirabl e dust as new dust suppression nmeasures have been taken
No violations of the dust standard have been found since 1982 and
t he average concentration of respirable dust since then has been
bel ow the proscribed level. It may therefore reasonably be
inferred that the longwall tailgate operators will continue to be
exposed to dust concentrations bel ow the proscribed | evel and
that they will continue to use respirators at |east part tinme.
Wthin this framework, | find that the assunptions necessary to
the risk determ nation made by Dr. Hodous and based upon the
cited British studi es cannot reasonably be inferred in this case.

Accordingly, on the facts of this particular case, | do not
find that the cited violation is "significant and substantial"”
nor of high gravity. Inasmuch as the Respondent had been, prior
to the issuance of the citation at bar, operating its |ongwall
unit generally in conpliance with the 2.0 mlligrams per cubic
nmeter standard and foll owed no i ndependent testing procedures,
do not find it was negligent in exceeding the prescribed dust
levels in this instance.

In determ ning the appropriate penalties to be assessed in
this case, | amal so considering the evidence that the operator
has continued to cooperate with the Bureau of Mnes in devel opi ng
new dust control techniques at its Cunberland Mne, that it has
furni shed personal protective equi pnent to each of its mning
crews, and has since the date of this violation, maintained
relatively I ow respirable dust levels. | also note that the
operator is large in size and has a noderate history of
vi ol ati ons.

ORDER
The U S. Steel Mning Conpany, Inc., is hereby ordered to

pay the following civil penalties within 30 days of the date of
t hi s deci sion:

Citation No. 1146090 (vacated)

Citation No. 1146093 $125
Citation No. 1146094 125
Citation No. 9901311 75
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Gary Melick
Assi stant Chief Adm nistrative Law Judge

1 The International Labor Organization classifies X-ray
evi dence of sinple pneunoconi osis based on the profusion of dots
appearing on the lung filns. There are four major categories from
0 to 3, each further subdivided into three categores, 0 to 2.
Category O would be a normal filmand Category 3 would indicate a
hi gh profusion of dots suggestive of a severe disease process.



