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Federal M ne Safety and Heal th Revi ew Conmm ssi on
O fice of Adm nistrative Law Judges

SECRETARY OF LABOR, ClVIL PENALTY PRCCEEDI NGS
M NE SAFETY AND HEALTH
ADM NI STRATI ON ( MBHA) , Docket No. WEST 80-111-M
PETI TI ONER A.C. No. 05-03431-05001
V. Al cott Pit
SOUTHWAY CONSTRUCTI ON COVPANY, Docket No. WEST 81-295-M
I NC. , A.C. No. 05-03586-05001 BY2
RESPONDENT

Sargents Pit
DECI SI ONS

Appear ances: Robert J. Lesnick, Esq., Ofice of the Solicitor
U S. Department of Labor, Denver, Col orado,
for Petitioner;
J.O Lew s, Esq., Alanosa, Col orado,
for Respondent.

Bef ore: Judge Carl son

These two cases, consolidated for hearing, arose out of
i nspection of respondent’'s gravel pits and crushing operations.
The cases were heard at Puebl o, Col orado, under provisions of the
Federal M ne Safety and Health Act of 1977, 30 U . S.C. 0801 et
seqg. (the "Act"). The Secretary seeks civil penalties for seven
al | eged viol ations of safety standards promul gated under the Act.

The parties waived the filing of post-hearing briefs.
| SSUES
The questions to be decided are:

(1) Whether respondent's operation constituted "m ning"
within the contenplation of the Act.

(2) Whether respondent's operation affected comerce
within the contenplation of the Act.

(3) If respondent was covered by the Act, whether it
committed the violations alleged, and if so what civil
penalties are appropriate.
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THE M NI NG | SSUE

Al testinmony in this case was provided by two federal
i nspectors. (FOOTNOTE 1) Counsel for Southway Construction Conpany, |nc.
(Sout hway) called no witnesses, and was content to cross exani ne
the i nspectors. The undi sputed evi dence showed that respondent,
at the tines of inspections, was extracting river rock and gravel
fromnatural deposits form ng a bench along a stream bed. The
river rock, in formation, was sufficiently |oose to be renoved
directly by the buckets or scoops of front-end | oaders. The
product was screened on the site to separate snmall, gravel-size
rock, which needed no further processing, fromlarger stones
whi ch required crushing to nmake aggregate.

Section 3(h)(1) defines a "coal or other mne" as "an area
of land fromwhich mnerals are extracted in non-liquid
form " This definition nmust be given a broad readi ng.
Cyprus Industrial Mnerals Corporation, 3 FMSHRC 1 (1981). Sand
and gravel pit operations clearly fall within the definition
Marshall v. Wallock Concrete Products, Inc., (US. District Court
for the District of New Mexico), 1 MSHC 2237 (1980); B & N
Construction, Inc., 3 FMSHRC 427 (1981) (ALJ).

| therefore hold that the Sout hway operation was a "m ne"
wi thin the nmeaning of the Act.

THE COWMERCE | SSUE

Sout hway denied that it was engaged in an enterprise
af fecting conmerce, and put the governnent to its proofs upon
that issue. The governnent undertook to supply those proofs by
showi ng that Sout hway provided crushed rock or aggregate to the
Col orado State Hi ghway Conmi ssion for use in highway
construction; that Southway used equi prent nmanufactured outside
the State of Col orado; and that Southway used the tel ephone, an
instrument of interstate comerce, in the conduct of its
busi ness.

The Act covers all mnes "the products of which enter
conmerce or the operations or products of which affect comerce.”
80 U.S.C. [0803. This language gives the w dest jurisdiction
obt ai nabl e under the conmerce clause of the Constitution. Brennan
V. OSHRC, 492 F.2d 1027 (2d Cir.1974)
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I nspector Leo Garcia inspected the Southway's Al cott pit on June
28, 1979. The aggregate produced at the site, he testified, was
being trucked to the City of Delta, Colorado, for use in a street
resurfacing project.

The evi dence shows that Sout hway cl osed down its Alcott
operation shortly after Garcia's inspection and noved to a
| ocati on known as the Sargents pit. Inspector Porfy Tafoya
i nspected that |ocation with another MSHA inspector on Septenber
4, 1979. This site was al so adjacent to a waterway. Tafoya
testified that the foreman acknow edged that Sout hway was
crushi ng aggregate for the Col orado H ghway Departnment. He
further testified that the H ghway Department had representatives
at the site and that he observed the aggregate being haul ed away
in H ghway Department trucks. None of this evidence was
chal | enged.

It has | ong been clear that even busi nesses which sell their
product within a single state fall within the broadest
application of the cormerce power. This is so because of the
cunmul ative inpact of small producers upon interstate
transactions. Wckard v. Filburn, 317 U S. 111 (1942); Fry v.
United States, 421 U. S. 542 (1974). Respondent's affect on
commerce is doubly clear in this case because its aggregate
product was used in the construction of public roads and hi ghways
which play an inevitable part in interstate transportation, B.L.
Anderson, Inc., 3 FMSHRC 1019 (1981) (ALJ), aff'd. sub nom B.L.
Anderson, Inc. v. FMSHRC, 668 F.2d 442 (1982); John Petersen
d/ b/a Tide Creek Rock Products, 4 FMSHRC 2241, 2247 (1982) (ALJ).

Mor eover, Inspector Tafoya testified that he ascertai ned
that several of the pieces of heavy nobile equi pnrent used in the
pit were manufactured outside of Colorado. H s know edge was
based upon up-to-date listings maintained by MSHA i n connection
with its |licensing and approval of mning equipnent. Fanmliarity
with such information, he indicated, was essential to the
performance of his duties. Under such circunstances the
information is inherently credible, and not subject to exclusion
under the hearsay rul e as respondent contends. Use of equi prment
whi ch has noved in interstate conmerce affects commerce within
the nmeaning of the Act. Avalotis Painting Conpany, 9 OSHA 1226
(1981); United States v. Dye Construction Conpany, 510 F.2d 78
(10th Gr.1975).

The Secretary also attenpted to show that Southway used a
tel ephone in the conduct of its business, a further indication of
commerce. That issue is not further exam ned here since other
evi dence plainly shows that the Southway enterprise "affected
commer ce. "
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THE VI OLATI ONS

Docket No. WEST 80-111-M (The Al cott Pit)
Citation 327198

At the Alcott Pit, Inspector Garcia saw several oxygen
cylinders on the floor of the pit. The cylinders, he testified,
were upright and unsecured by straps or wires. Gauges showed the
cylinders to be full. He cited this condition as a violation of
the safety standard cited at 30 C F. R [156.16-5 whi ch provides:

Conpressed and liquid gas cylinders shall be secured in
a safe manner.

The inspector indicated that the nearest enployee, approxinmately
15 feet away, was operating a crusher. Imediately upon citation
Sout hway noved the cylinders up against a trailer, and secured
them The danger presented by unsecured cylinders, the inspector
stated, was that if they were accidently tipped or turned over,

t he gauges coul d break, creating a possibility of ignition, or
the cylinders thensel ves could "shoot out," propelled by the

I i berated gasses.

These facts, all undisputed, clearly establish a violation
of the cited standard.

The inspector, in his citation, classified the violation as
"significant and substantial." That statutory termwas defined in
Cement Division, National Gypsum Co., 3 FMSHRC 822 (1981), where
the Conmi ssion held that it applied to those violations in which
there exists "a reasonable |ikelihood that the hazard contributed
towill result in an injury or illness of a reasonably serious
nature."” Respecting this citation, the inspector testified that
he did not now consider that the violation qualified as
significant and substantial under the National Gypsumtest.
Counsel for the Secretary joined in that view and noved to amend
the charge to elimnate the significant and substanti al
desi gnat i on.

Al t hough this judge has in the past had occasion to
scrutinize such notions closely, the Secretary's reappraisals
will be accepted in this case since the original penalty
assessnment anounts were quite small-an indication that the
violations were rel atively m nor
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The civil penalty sought by the Secretary is $24.00. The parties
stipulated to several of the factual elenents which go toward
determ nati on of penalty for all violations in this proceeding.
Sout hway' s operation was small, and at the time of Garcia's
i nspection it had no history of violations. The evidence showed
that all violative conditions were abated inmedi ately.
Respondent's good faith was not chall enged.

As to this particular violation, workers exposure to the
hazard of the unsecured oxygen bottles was mninmal. Under all the
circunstances only a light penalty is justified. The originally
proposed penalty of $24.00 is light, however, and | deemthat
anount appropriate. A penalty of $24.00 is therefore assessed.

Docket No. WEST 81-295-M (The Sargents Pit)
Ctation No. 326265

I nspector Tafoya testified that he observed that insulation
on a splice on a 480 volt electrical cable furnishing power to a
conveyor notor was inadequate, exposing the interior wires of the
cable. The area of which he conpl ai ned was very near the point at
whi ch the cable entered the notor case. Al so, the bushing
designed to protect the cable fromwear and the effects of
vi bration where it entered the notor casing was not in the proper
place. It therefore offered no protection to the cable. These
conditions caused the inspector to charge a violation of 30
C.F.R 0[56.12-8, which, as pertinent here, provides:

Power wires and cabl es shall be insul ated adequately
where they pass into and out of electrica
conpartnments. Cables shall enter netal franmes of
motors, splice boxes, and electrical conpartnents only
t hrough proper fittings.

The inspector maintained that the cable presented a hazard
of electrical shock or electrocution to any of the four enpl oyees
who m ght for any reason touch the cable or the notor housing.
hold that this uncontradicted testinony establishes the violation
al l eged. The cabl e was neither adequately insul ated, nor was the
fitting at the engi ne cover "proper"
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The inspector maintained that this violation was significant and
substantial as the original citation alleged. He feared that the
conbi nati on of the defective splice and the m spl aced bushi ng
could lead to electrocution or severe shock. Four enpl oyees were
potentially exposed to this hazard, and he singled out a worker
doing clean-up in the imedi ate area of the belt. | agree with
the inspector's assessnent, and conclude that the violation
carried with it the reasonable Iikelihood of injury of a
reasonably serious nature. It was therefore properly classified
as significant and substanti al

The Secretary seeks a penalty of but $40.00. G ving due
consideration to the penalty criteria discussed earlier, together
with the gravity of the violation, a $40.00 penalty is surely not
excessi ve. The proposed anount will therefore be assessed.
Ctations 326266 and 573521

These two citations represent virtually identical conditions
on two separate conveyor systens at the pit. On each conveyor
I nspect or Taf oya observed take-up pulleys with exposed or
unguar ded pi nch points. The exposed pinch points on both nachines
were situated about four or five feet above ground |level. Neither
danger point was protected by any natural obstruction which would
tend to isolate enpl oyees from contact. The inspector
acknow edged that no enpl oyees were working in proximty to the
pul leys at the time of his visit, but observed that clean-up of
conveyor spillage would necessarily be done in the i mediate area
fromtime-to-time. Unwary workers, he indicated, could have
cl ot hi ng caught up in the pinch point, with resulting persona
injury. He cited these conditions as violations of 30 CF. R [
56.14-1, which provides:

Cears; sprockets; chains; drive head, tail and take-up
pul I eys; flywheels; couplings; shafts; sawbl ades; fan
inlets; and simlar exposed noving machi ne parts which
may be contacted by persons, and which may cause injury
to persons, shall be guarded.

The facts establish violations. Here again the violations were
originally charged as significant and substantial, but the
Secretary noved at trial to delete that designation owing to the
i nspector's belief that the circunstances did not neet the

Nati onal Gypsumtest. The inspector's view was apparently based
on the fairly renote possibility that workers woul d be near the
danger area presented by the pulleys. VWiile the validity of that
view may be arguable, | amnot disposed to quibble with it in a
case of this magnitude. The violations will not be deened
significant and substanti al
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The Secretary seeks a civil penalty of $40.00 for each violation
Since | see no useful distinction between the penalty-rel ated
facts affecting these violations and those affecting the oxygen
bottle citation discussed earlier, consistency suggests the sane
result here. Consequently, a civil penalty of $24.00 will be
assessed for each.

Citations 573520 and 573522

VWile at the site, Inspector Tafoya determ ned that two
pi eces of heavy nobil e equi pnent were operating w thout audible
reverse signal alarnms. Both nmachines, a front-end | oader and a
Caterpillar bulldozer, were equi pped with such autonmatic devices.
On both machi nes, however, the alarns were out-of-order. The
i nspector also testified that operators of the machi nes had
obstructed views to the rear, and that while he watched backi ng
maneuvers, neither operator was provided with an observer to
signal when the way was clear. Tafoya cited these conditions as
violations of 30 C.F. R [56.9-87, which provides:

Heavy duty nobil e equi pnent shall be provided with
audi bl e war ni ng devi ces. Wen the operator of such
equi prent has an obstructed viewto the rear, the
equi prent shall have either an automatic reverse signa
al arm whi ch is audi bl e above the surroundi ng noi se
| evel or an observer to signal when it is safe to back

up.

The inspector indicated that there was no enpl oyee foot traffic
in the area of the cited equi pment while he watched. There were,
however, no inpedinents to the presence of workers, and there was
thus a "potential™ for endangernment. The evi dence shows that the
al | eged viol ati ons occurred.

The Secretary seeks a penalty of $36.00 for each reverse
alarmviolation. Even if not significant and substantial,
consi der these violations of greater gravity than those for which
| esser penalties have been assessed herein. Large pieces of
nmobi | e equi pnent need functioni ng back-up al arns whenever there
is any possibility of foot traffic on the pit floor. The $36.00
penalty amounts will be affirmed.
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Citation 573523

The inspector described four electrical boxes |located in
Sout hway' s generator trailer which controlled electrical current
to a variety of equipnment in the pit, including the conveyors and
crushers. None of these boxes, he testified, was |abeled to show
whi ch piece of equipnment it controlled. This condition caused him
to cite the respondent for violation of 30 C F.R [56.12-18,
whi ch provides:

Princi pal power switches shall be | abeled to show which
units they control, unless identification can be nade
readily by | ocation.

The i nspector acknow edged that the foreman of the operation
and the other three enpl oyees probably knew the purpose of each
box. He neverthel ess pointed out that in the event of an
ener gency persons ot her than enpl oyees m ght need to deenergize a
particular circuit without delay or any need for study or
experi mentation.

The requirenent of the standard is unconditional; the
vi ol ati on was proved.

The Secretary does not retreat fromhis original position
that the violation was significant and substantial. Curiously,
however, the proposed penalty at $22.00 was snaller than that for
any other violation in this proceeding. Wiile the condition of

the control boxes was clearly violative of the standard, | find
the Iikelihood of an accident, and hence any injury, quite renote
under the facts of record. | nust therefore hold that the

Secretary failed to establish the significant and substanti al
el ement of the charge

The $22. 00 penalty proposed is appropriate and will be
assessed.

CONCLUSI ONS OF LAW

Consistent with the facts found true in the narrative
portions of this decision, the follow ng conclusions of |aw are
made:

(1) Sout hway was engaged in "mning" under the Act and
its mning operations and production affected comerce.
It was thus subject to the Secretary's enforcenent
jurisdiction.

(2) Southway violated the safety standard published at
30 CF.R [56-16.5 as alleged in citation 327198 in
Docket No. WEST 80-111-M The viol ation was not
significant and substantial wthin the nmeaning of the
Act. A civil penalty of $24.00 is appropriate.
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(3) Southway violated the safety standard published at
30 CF.R [56.12-8 as alleged in citation 326265 in
Docket No. WEST 81-295-M The violation was "significant
and substantial™ within the neaning of the Act. A civil
penalty of $40.00 is appropriate for the violation

(4) Southway violated the safety standard published at
30 CF.R [56.14-1 as alleged in citations 326266 and
573521 in Docket No. WEST 81-295-M The violations were
not "significant and substantial” within the meaning of
the Act. A civil penalty of $24.00 is appropriate for
each viol ation.

(5) Southway violated the safety standard published at
30 CF.R [56.9-87 as alleged in citations 573520 and
573522 in Docket No. WEST 81-295-M The violations were
not "significant and substantial” within the meaning of
the Act. A civil penalty of $36.00 is appropriate for
each viol ation.

(6) Southway violated the safety standard published at
30 CF.R [56.12-18 as alleged in citation 573523 in
Docket No. WEST 81-295-M The violation was not
"significant and substantial™ within the neaning of the
Act. A civil penalty of $22.00 is appropriate for the
viol ation.

CORDER

Accordingly, all citations, as nodified herein, are ORDERED
affirmed, and the respondent Southway shall pay to the Secretary
of Labor civil penalties totalling $206.00 within 30 days of the
date of this order.

John A. Carlson
Admi ni strative Law Judge

s
~FOOTNOTE_ONE

1 The transcript of the evidentiary hearing was of
| anentabl e quality. Despite the frequent errors, the substance of
the testi nbny was preserved and neither party sought corrections.
Therefore no correcting orders are entered.



