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This discrimnation case was heard in Elkins, st
Virginia on Novenmber 29, 1983. The record was |eft open for
t he purpose of allow ng Magi ¢ Sewell Coal Conpany to file
some sort of docunentation, i.e. affidavit of an officer or
tax return to show that the conpany has no assets or incone.
No such docunentation has been forthcoming. The only evidence
as to the conpany's financial condition wa's presented by M.
Fry, the safety director, who is neither an officer or an
owner of the conpany.

In the early norning hours of August 5, 1982, M. Eddie
Lee Sharp left his continuous mning machine at the face,
announced he was not feeling well and crawl ed out of the
mne. The safety director M. Fry had been underground and
either crawl ed or rode the belt out at about the sane tine
that M. Sharp left the m ne.

On the surface M. Fry and M. Sharp had a conversation
in which M. Sharp said sonething to the effect that the
lack of visibility caused by the dusty conditions in the
m ne had nade himtoo nervous to operate the m ning nachine
close to other mners. M. Sharp did not return to work
during the remainder of the shift. On the next day, August 6
when M. Sharp returned to the mne at the beginning of his
shift, he was not allowed to work

The first question is whether M. Sharp was fired

laid off or whether he quit. Although the term"laid off"
was used at times in the various conversations, no "lay off"
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in the normal sense of the term occurred. Regardless of
what the slip that M. Sharp received may have said, he was
either fired or he quit.

None of the people involved in this matter said "I

uit" or "you're fired". Al of the respondent's w tnesses,

uperintendent Crowder, safety director Fry, who M. C owder
t hought owned the mne, and foreman Wlfe all testified at
one point, that they thought that M. Sharp had quit. Wen
bei ng cross-exam ned by M. Sharp, M. Fry said (Tr. 201)
"when you canme out of the mne, Eddie, | really thought you
had quit." But back at Tr. 199 he said "Wen | called
Crowder [Superintendent] | told him | talked to him at
length, and told himthat | thought that you were not capable
of operating that miner. Now, that's the only thing that I
said to him. That conversation is certainly inconsistent
with the notion that M. Sharp had quit and left. Forenman
Wl fe assuned he had quit because he left wthout saying
an¥thin% but both M. Sharp and M. Fry testified that-
betore he left the face area M. Sharp said he was not
feeling well and going outside.

| found M. Crowder's testinony ranbling and |laced with

hyperbol e to such an extent | could not tell when he was
Lust overstating a matter or really neant it. At one point

e said he worked twentyfour hours a day three or four days
inarow (Tr. 96). He stated that M. Sharp never m ned any
coal with the continuous m ning machi ne, that he would just
never reach the coal (Tr. 81). Then he changed it to saying
that M. Sharp would only mne coal five out of ten tines.

He testified positively that he had pulled M. Sharp's tine
card out of the clock but on cross-exam nation he nerely
t hought he had, because that was what he woul d usually do

(Tr. 1305 131). Referring to M. Sharp, he testified "1
didn't fire him | just let himgo." (Tr. 84%. | find that
M. Sharp was fired, but even if he wasn't the result would
be the sane. If M. Sharp was engaged in a protected activity
and, for that reason, was not allowed to continue or resune
his enpl oyment at Magic Sewell then he should prevail regardless
of whether or not M. Crowder thought he had quit.

Mr. Sharp and other mners had constantly conpl ai ned of
the dusty conditions of the mne and the |ack of water and
rock dust. Three forner enployees of Magic Sewell testified
as to the dangerous conditions at that mne. One wtness
and his entire crew had been fired because they refused to
work without a foreman. Another mner quit after one hour
M. Hinchman was hired to run the continuous nminer. Hs
testinony at Tr. 55 was:
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a. \Well, when | got on the miner, | went to run
the miner, | couldn't see to run the mner, |et
al one run the m ner.

Q. You couldn't see to run it, what do you mean?
A VWl l, the dust. There wasn't no water on the

mner, there wasn't no air at the face. And, |
shut the mner off and the boss was sitting behind

me. | asked himabout it and he said, "It"s been
run like this and it's going to be run like this
tonight." | says, "Ckay." | says, "Cet on it

because |'m going hone."

M. Fry and M. Crowder had the attitude that it was
up to the mners to see that the line curtain was properly
hung and that the place was rock dusted if necessary or that
water was used. Mr. Crowder seened to be confused as to the
di fference between respirable dust and conbusti bl e dust and
M. Fry was confused about when rock dust is required. He.
did not knowthe nmeaning of the term"to wet" as defined InN

30 CF.R 75.402-1. | Tind the mne was sufficiently dusty
when the continuous mner was operating to require nore air
and water than was provided. In fact, the federal inspectors

required the use of water on the mner after this case was
investigated. (Tr. 175). And any areas that were not "too
wet" shoul d have been rock dust ed.

| find that M. Sharp was unlawfully discrimnated

against because of his protected activity of conplaining
about the dangerous conditions in the mne and refusing to
work under such conditions. As to a renedy, however, can
not order that M. Sharp be re-instated to a:-job that no

| onger exists. As to |ost wages and expenses. M. Sharp is
ordered to present to me, within 30 days, a docunent show ng
how much he woul d have earned between the tinme he was fired
and the time the mne was cl osed, |ess any wages that he
earned during that period. M. Sharp should 1nclude any

travel or other expenses incurred in the course of prosecuting
this action.

Respondent may, W thin 15 days after receiving M.
Sharp's docunent make any objections thereto it w shes and
may at the same tinme present evidence of its financial
condi tion. | wll then render a final order unless it
becomes obvious further testinony is needed.

Charles C. More, Jr.
Adm ni strative Law Judge
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Distribution:

Mr. Eddie Lee Sharp, Aero Trailer Park, R. 1, Box 274-36,
Elkins, WVA 26241 (Certified Mil)

John L. Henning, Esq., 320 Randol ph Avenue, P.QO Box 5,
Elkins, WVA 26241 (Certified Mil)
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