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Federal M ne Safety and Heal th Revi ew Conmm ssi on
O fice of Adm nistrative Law Judges

SECRETARY OF LABCR, CIVIL PENALTY PROCEEDI NG
M NE SAFETY AND HEALTH
ADM NI STRATI ON ( MSHA) , Docket No. KENT 83-101
PETI TI ONER A. C. No. 15-11408-03508
V.
PYRO M NI NG COVPANY, Pride M ne
RESPONDENT
DECI SI ON

Appearances: Darryl A Stewart, Esq., Ofice of the Solicitor
U S. Departnment of Labor, Nashville, Tennessee,
for Petitioner;

WIlliam Craft, Assistant Director of Safety, Pyro
M ni ng Conpany, Sturgis, Kentucky, for Respondent.

Bef or e: Judge Koutras
Statement of the Proceedi ng

Thi s proceedi ng concerns a proposal for assessnment of civil
penalty filed by the petitioner against the respondent pursuant
to Section 110(a) of the Federal M ne Safety and Health Act of
1977, 30 U.S.C. 820(a), seeking a civil penalty for one all eged
viol ati on of nmandatory safety standard 30 CFR 75.400. The
violation was cited in a Section 107(a) "inm nent danger" order
i ssued by MSHA I nspector David Furgerson on May 12, 1982. The
Citation No. 1133821, states the followi ng condition or practice:

Fl oat coal dust was permtted to accumul ate on the
floor of the slope belt entry and adjacent crosscuts
for a distance of approximately 600 feet from bottom of
slope and inby. Bottomrollers were running in float
coal dust at several |ocations and were causing rollers
to heat due to friction

The respondent filed a tinmely answer to the civil penalty
proposal, and a hearing was conducted in Evansville, |ndiana, on
Novermber 2, 1983. The parties waived the filing of post-hearing
witten argunents and made themorally on the record during the
course of the hearing.
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| ssues

The issues presented in this proceeding are (1) whether
respondent has violated the provisions of the Act and
i npl enenti ng mandatory standard as alleged in the proposal for
assessnment of civil penalty filed in the proceeding, and, if so,
(2) the appropriate civil penalty that should be assessed agai nst
the respondent for the alleged violation based upon the criteria
set forth in section 110(i) of the Act. Additional issues raised
by the parties at the hearing are di scussed and di sposed of in
t he course of ny decision

In determ ning the anmount of a civil penalty assessment,
section 110(i) of the Act requires consideration of the foll ow ng
criteria: (1) the operator's history of previous violations, (2)
t he appropriateness of such penalty to the size of the business
of the operator, (3) whether the operator was negligent, (4) the
effect on the operator's ability to continue in business, (5) the
gravity of the violation, and (6) the denonstrated good faith of
the operator in attenpting to achi eve rapid conpliance after
notification of the violation

Applicable Statutory and Regul atory Provi sions

1. The Mne Safety and Health Act of 1977, 30 U S.C. [J801
et seq.

2. Section 110(a) of the Act, 30 U S.C. [J820(a).
3. Commission Rules, 29 C.F.R [2700.1 et seq.
Docket No. KENT 83-101
Petitioner's testinony and evi dence

Larry Cunni ngham MSHA District 10 Mne |Inspector, testified
as to his background and experience, and he confirmed that he is
famliar with the Pride Mne and has conducted regul ar and spot
i nspections at the facility. He also confirmed that he was at the
m ne on or about May 12, 1982, with fellow i nspector David
Ferguson for a regular inspection, and that M. Ferguson is no
| onger enployed by MSHA (Tr. 8-12). M. Cunninghamtestified that
on the day of the inspection he was with mne representative
David Sutton in one area of the section, while M. Ferguson was
in another. At some point during the inspection about 15 mi nutes
|ater, M. Ferguson cane to the belt haul age entry and told M.
Sutton that he had issued an order on the belt conveyor and that
the belt would have to be cleaned and rock dusted. M. Cunni ngham
identified exhibit P-1 as the Section 107 "inm nent danger" order
i ssued by M. Ferguson, No. 1133821, and testified as to its
contents (Tr. 15).
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M. Cunninghamtestified that after the order was issued, he
wal ked the cited belt entry for a distance of some 600 feet while
M. Sutton began taking steps to correct the conditions. He
expl ai ned what he observed, and indicated that "the coal dust was
definitely there,” and that there "was no doubt in ny mnd that
there was a situation established" (Tr. 18). He described the
area which he travel ed as | ooking bl ack in appearance, and while
sone | ocations were worse than others, all of the cited |ocations
definitely had accumul ations of float coal dust. He described the
entry as being 18 to 20 feet wide, and confirmed that he neasured
the float coal accunulations with a ruler, and found that they
ranged fromone inch to 12 inches. He also stated that he counted
ei ght bottom belt conveyor rollers which were in | oose coal, coa
dust, and float coal dust. The belt was not running, but if it
were, the rollers would have been turning in float coal dust (Tr.
20).

M. Cunni ngham stated that when he first entered the section
and was separated from M. Ferguson, the cited belt in question
was running, but 20 minutes |later when he walked it it was not
(Tr. 20). Based on his experience, he did not believe that the
cited accumul ations resulted fromthe prior shift, and due to the
extent of the accumul ations, he believed they had existed for
"possibly" 16 to 24 hours or longer. He was present when the
conditions were corrected, and he counted 30 people in the area
when cl ean up and abatenent took place. The clean up took two
hours and 45 minutes (Tr. 21).

On cross-exam nation I nspector Cunni ngham stated that he was
in the mne on May 11, 1982, the day before the order issued and
that he was in part of the area cited by M. Ferguson. However,
he observed no conditions which would have pronpted himto issue
a citation for coal accumulations. On that day he observed two
mners "correcting the situation as it occurred."” He al so
confirmed that he was in the mne for a total of 9 or 10 working
shifts during the period fromApril 1, 1982 to May 12, 1982 and
i ssued no coal accumrulations citations (Tr. 24).

M. Cunni ngham stated that the nmine is entered by neans of a
sl ope car hoist which travels down to the belt in question and
that the belt can be visually observed fromthe slope car. He
confirmed that he did not know how nmany miners were in the nine
on May 12, 1982, and that no one was actually physically renoved
fromthe mne as a result of the issuance of the order
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M. Cunni ngham was of the opinion that the cited coa
accunul ati ons presented a possibility of a mne fire and he
described the area cited as dry. He confirmed that the belt line
was noved up somewhat after the order was issued in order to
facilitate the clean up, and that clean up was achi eved by
shovel | i ng the accunul ations onto the belt so that they could be
renoved fromthe mne (Tr. 27-28).

M. Cunni ngham confirmed that belt conveyors which are not
used to transport personnel nmay be exam ned at any tinme during
the shift, and need not be exami ned either before the shift or
"imredi ately" after the shift is started (Tr. 36-38). He stated
that he checked the preshift exam nation books for the belt
conveyor in question, and found no record that it had ever been
exam ned. As a result of this, he issued a citation for a
violation of section 75.303, for failure to exam ne the belt, or
failure to produce evidence that the belt had been exam ned (Tr.
43).

VWhen asked whet her he would issue an inmm nent danger order
based on what he observed after M. Ferguson's order issued, M.
Cunni ngham stated that he could not answer that question because
at the tine he observed the conditions the belt was not running
and that "I never saw nothing that would pronote a mne fire or
expl osion at that tine" (Tr. 45).

M. Cunni ngham stated that the accunul ations in question
were in an "air |ock” where the conditions would facilitate a
build up of coal, and he conceded that such accumul ations
resulted fromthe mning of coal and that constant clean up is
required to control the accunul ations. He confirmed that no
sanmpl es of the accunul ati ons were taken, and they were not
tested. He al so conceded that he and M. Ferguson nade no
exam nations of the power cables, cable insulation, or power
boxes to determ ne whether or not they were in good condition or
not (Tr. 50-53).

At the conclusion of the testinmony by M. Cunninghamin this
case, respondent's representative suggested that MSHA had not
presented any direct evidence as to the actual existence of the
cited conditions as observed by Inspector Ferguson at the time he
i ssued his citation (Tr. 54). During a discussion on the record,
| advised the respondent’'s counsel that while it was true that
M. Ferguson was no | onger enployed by MSHA and did not testify,
M. Cunni ngham s first hand observations of the cited conditions
after the withdrawal order was issued established a prima facie
case as to the existence of the cited accumnul ati ons descri bed by
M. Ferguson on the face of his citation (Tr. 55-56). Wen asked
whet her he had any reason to di spute M. Cunningham s testinony
in this case, respondent’'s representative replied that M.

Cunni ngham "was probably one of the nore reliable people enployed
by MSHA" (Tr. 56).
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Respondent' s representative suggested on the record that M.
Ferguson's departure fromhis enpl oynent with MSHA was sonehow
connected with his relationship with the respondent, and the
representative stated that M. Ferguson "was bitter at the
Company on different matters," and suggested that there was an
"ulterior nmotive" behind the issuance of the order in question
(Tr. 58). \When asked why the respondent did not contest the
i ssuance of the order within the required statutory tinme period,
the representative replied "I didn't have anything to do with it
then" (Tr. 59). The matter was then dropped, and respondent's
representative proceeded to put on a defense.

Respondent' s testi nobny and evi dence

James E. W/l son, respondent's nine foreman, testified that
he has 35 years of mning experience and that he was aware of the
order issued by Inspector Ferguson on May 12, 1982. He stated
that according to policy the belt line is shut down every norning
at 6:30 a.m for servicing, cleaning, or the changing of rollers.
He described the 600 feet of belt Iine cited by the inspector as
an "airlock,” and indicated that problenms occur with float dust
in that area. He described the anbient tenperature of the mne as
62 degrees, and stated that the air velocity in the area was
40,000 cubic feet (Tr. 61). M. WIson indicated that he found no
hot rollers when he went to the area and that the belt Iine may
be exam ned at any time during the shift. He al so i ndicated that
I nspect or Cunni ngham had been in the area the night before the
order was issued and that he issued no citations or orders (Tr.
62) .

On cross-exam nation, M. WIlson stated that he believed the
belt was shut down because the nmine was operating on 10-hour
shifts, and that it is down for four hours fromthe tine the
previous shift ended. After naintenance, the belt would start up
again at approximately 7:30 a.m (Tr. 65). He confirmed that on
the day the order issued, he went underground at 9:00 a.m, but
that between the tine of his arrival at the mine that day and the
ti me he went underground he personally did not know whet her the
belt was running or not (Tr. 67).

In response to further questions, M. WIson confirmed that
after the order was i ssued he observed the conditions at the
cited area, and while he saw sone float coal dust at |east an
i nch deep where men were shovelling, he did not see any | oose
coal. He then stated that he wal ked the entire cited belt area
where he did observe coal accunul ations, but did not see "a
danger ous amount of accumul ations”™ (Tr. 68).
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He stated that to the best of his recollection the belt began
running at 10:00 a.m and that no coal was |oading fromthe
begi nning of that shift until 10:00 a.m (Tr. 71).

Gegory R Farrell, testified that on May 12, 1982, he was
the third shift mne foreman, and that the belt was not running
because sone rollers had to be "cut out fromunder a bridge" (Tr.
72). The belt is normally running, but on that day it was not. He
confirmed that he was in the mddle of the 600 foot area cited by
M. Ferguson when he was there, and that the belt was not
running. M. Farrell also stated that he recalled 15 people
working in the area to abate the cited conditions (Tr. 74).

On cross-exam nation, M. Farrell stated the cited belt was
down from6:30 a.m to 11:00 a.m, because M. Ferguson's order
was issued at 9:00 a.m, and the belt never started up (Tr. 76).
He reiterated that the belt was down from6:30 a.m until the
cited conditions were abated at approximately 11:45 a.m (Tr.
76). He stated that maintenance work on the belt began at 6:30
a.m, and that the work consisted of changing rollers. The work
was not conpleted at the tinme the order issued (Tr. 79).

In response to further questions, M. Farrell stated that
the reason it took so long to clean up is that M. Ferguson
wanted materials such as wooden tinbers, netal rollers, and
"anyt hing |ying around” cleaned up and taken out of the area (Tr.
85). M. Farrell conceded that there were accunul ati ons of coa
present, but he disputed the depths noted by the inspector, and
he described themas "normal"” for the mine area in question (Tr.
84). M. Farrell confirmed that he nade no neasurenents of the
accunul ations (Tr. 85).

Randy Byrumtestified that on May 12, 1982, he was enpl oyed
at the mine as a belt nechanic. He began work at 8:00 a.m that
day and at that time the belt in question was not running. He
performed mai ntenance on the belt, and that work included the
"cutting out"” of a belt roller at a conveyor "bridge" area by
means of a torch, and at this time the belt power was
di sconnected by an outside nmechanic to insure that his work coul d
be done in a safe manner. He stated that it took him
approximately 45 mnutes to an hour to conplete his work and that
two ot her mechani cs were al so perform ng sone mai ntenance on the
belt. He was sure that the belt was not running at 9:00 a.m that
day (Tr. 87-89).

On cross-exam nation, M. Byrumstated that he was sure that
his belt mai ntenance work was conpleted by 9:30 a.m, and he
i ndicated that he did not see |Inspector Ferguson that day because
M. Ferguson woul d have travel ed the belt through another route
(Tr. 89-91).



~264
Lillian J. McNary testified that on May 12, 1982, she was worki ng
in the cited conveyor belt area shovelling and rock dusting the
belt header. She began work at 7:00 a.m that norning. She
checked the belt header area and the air |ock and she used a
wat er hose located at the belt to wet the belt |ine area down.
She was present when | nspector Ferguson was there and had started
watering the area down while he was there (Tr. 95-97).

On cross-exam nation, Ms. McNary confirmed that her usua
duties are to clean the cited belt, as well as another belt and
that she starts at the air |ock |ocation. She stated that she had
been cleaning the cited belt area for approximately two hours
bef ore I nspector Ferguson arrived at the scene. She confirnmed
that the float coal dust cited by M. Ferguson was present, and
she described the belt as "dirty" (Tr. 97-100).

David Sutton, testified that he is the mne safety director
and that on May 12, 1982 he started work at 6:00 a.m He rode
into the mine with Inspectors Ferguson and Cunni ngham soneti ne
between 8:30 and 9:00 a.m He was with M. Cunni ngham while he
was conducting his inspection, and was informed by M. Ferguson
that he had issued a closure order on the belt. M. Sutton
confirmed that approximately 15 or 20 minutes after he was told
that a closure order had been issued he went to the area and
personal |y observed the float coal dust. He stated that the belt
was not running, and that he heard several mners asking why the
belt was down (Tr. 101-104).

Fi ndi ngs and Concl usi ons
Fact of Violation

Respondent here is charged with a violation of nmandatory
safety standard section 30 CFR 75.400, which states as foll ows:

Coal dust, including float coal dust deposited on
rock-dusted surfaces, |oose coal, and other conbustible
materials, shall be cleaned up and not be permtted to
accunul ate in active workings, or on electric equipnent
t her ei n.

Al t hough the inspector who issued the citation in question
was no | onger enployed by MSHA at the time of the hearing and did
not testify, Inspector Cunni ngham who was present and vi ewed the
cited conditions shortly after the violation was
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i ssued, did testify as to what he observed. In addition
respondent's mine foreman, shift foreman, and cl ean-up person al
confirmed the presence of |oose coal and float coal dust in the
cited area. Although one witness nmay have taken issue with

whet her or not the accunul ati ons were "dangerous," the fact is
that the respondent has not rebutted the fact that the cited
conditions did in fact exist as stated in the citation. The
detail ed testinony provided by Inspector Cunni ngham i ncl uding
hi s measurements and observations, are unrebutted and anmply
support the violation.

I conclude and find that the petitioner has established the
fact of violation by a preponderance of the credible evidence
adduced in this case. | also find and conclude that the extent of
t he accunul ati ons supports a finding that the cited coa
accunul ations in question were not the result of any
"instantaneous spillage,"” nor can | conclude that the respondent
has established that it was in the process of correcting the
conditions when the inspector arrived on the scene. To the
contrary, | conclude and find that the extensive nature of the
cited conditions supports a conclusion that they were pernmtted
to accumul ate, and existed at |east one prior shift. Accordingly,
the violation IS AFFI RVED

Gavity

Although it is clear to nme that the question as to whet her
or not the cited accumul ati ons constituted an "i nm nent danger™
is not an issue in this civil penalty case, and that the validity
of the Section 107(a) Order is not per se an issue, petitioner's
counsel candidly conceded during oral argunment that it was
al t oget her possible that |nspector Ferguson issued the order to
insure that the condition which he observed were attended to
promptly, and that he acted to insure that the cited belt
conveyor in question would not be placed into operation unti
such time as the cited coal accunul ati ons were cl eaned up and
renoved fromthe mne (Tr. 92-93).

In view of the fact that |Inspector Ferguson did not testify
in this case, petitioner's counsel further candidly conceded that
the question as to whether or not the conveyor belt in question
was running or not running at the tine the order was issued is
only critical insofar as the degree of gravity is concerned (Tr.
93). In this regard, counsel conceded that Inspector Cunni ngham
did not observe the belt running at the tinme the violation was
i ssued, and he stated that "at no tine through testinony did we
assert that the belt was running” (Tr. 94). He al so conceded that
any suggestion that the belt in question was in fact "running in
float coal dust" has not been established as a fact through any
credible testinony (Tr. 94).
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On the basis of all of the credible evidence and testinony
adduced in this case, | conclude that the petitioner has not
established as a matter of fact that the conveyor belt in
qguestion was running in float coal dust at the precise time the
i nspector viewed the conditions. However, given the extensive
accunul ati ons of coal dust and float coal dust which was present
in the cited areas, | conclude and find that the violation was
seri ous.

Wth regard to the inspector's finding that the cited
viol ation was "significant and substantial,” | take note of the
following interpretation placed on that termby the Commi ssion in
Cenment Division, National Gypsum Co., 3 FMSHRC 822 (April 1981),
aff'd in Secretary of Labor v. Consolidation Coal Conpany,
deci ded January 13, 1984, WEVA 80-116-R, etc., affirmng a prior
hol di ng by a Conm ssi on Judge, 4 FVMSHRC 747, April 1982:

[A] violation is of such a nature as could
significantly and substantially contribute to the cause
and effect of a mne safety or health hazard if, based
upon the particular facts surrounding the violation
there exists a reasonable |ikelihood that the hazard
contributed to will result in an injury or illness of a
reasonably serious nature.

Inits nost recent holding in Consolidation Coal Conpany,
VEVA 80-116-R, etc., January 13, 1984, the Conmi ssion stated as
follows at pg. 4, slip opinion

As we stated recently, in order to establish that a
violation of a mandatory safety standard is significant
and substantial under National Gypsum the Secretary of
Labor must prove: (1) the underlying violation of a
mandat ory safety standard; (2) a discrete safety
hazard--that is, a nmeasure of danger to
safety--contributed to by the violation; (3) a
reasonabl e |ikelihood that the hazard contributed to
will result in an injury; and (4) a reasonable
likelihood that the injury in question will be of a
reasonably serious nature. Mathies Coal Co., FMSHRC
Docket No. PENN 82-3-R, etc., slip op. at 3-4 (January
6, 1984).

On the facts of the case at hand, it seens clear to nme that
t he respondent has not rebutted the fact that the accumul ati ons
of coal and coal dust, including float coal dust, were present
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in the areas cited by the inspector. The respondent's defense
focused on the assertion that the belt was not running, and a
rather feeble attenpt to establish that cl ean-up procedures were
being followed at the time of the inspection. In addition, at

| east one or nore of respondent's w tnesses were of the opinion
that the accumul ations found by the inspector were "not
dangerous." These defenses are rejected.

It seens clear to me that the cited accunul ations were
present, and that the areas cited were not adequately
rock-dusted. Due to the extensive nature of the accul ul ations,
both as to quantity, as well as the rather extensive 600-f oot
areas where they were present, | conclude and find that they did
in fact present a reasonable |ikelihood that had production
continued, the belt would have started up, and an ignition could
have occurred fromthe belt rollers which obviously would have
been turning in the accumulations. | believe it was reasonabl e
that a fire or ignition wuld have resulted. Consequently, | find
that the cited coal accunul ations presented a real hazard which
woul d have significantly contribute to a maj or cause of danger
and hazard to the m ners working on the section. Accordingly, the
i nspector's finding of a significant and substantial violation IS
AFFI RVED, and respondent's argunents to the contrary ARE
REJECTED.

Negl i gence

In this case, while there is testinony fromthe cl ean-up
person McNary that she was in the process of watering down sone
of the area cited by Inspector Ferguson when he first arrived on
the section, and that she had cl eaned up sone of the
accunul ati ons before he arrived, Inspector Cunninghamtestified
that he exam ned the preshift exam nati on books and found no
entries or evidence that the cited area had been exam ned as
requi red by section 75.303. Taking into account the extensive
accumul ations which were cited, | believe it is reasonable to
concl ude that had cl oser attention been given to pronptly clean
up the accumnul ati ons, the violation would not have occurred.
VWile it may be true that the belt in question nay have been down
for sonme nmaintenance at the start of the shift, | still believe
that respondent failed to take reasonable care to insure that al
of the accumul ations found by the inspector were cleaned up and
the area rock-dusted. Under the circunstances, | find that the
violation resulted fromordi nary negligence on the part of the
respondent.
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H story of Prior Violations

The record here shows that for the period June 22, 1981 to
May 11, 1982, respondent had eight prior citations for violations
of section 75.400. Petitioner's counsel agreed that given the
fact that there is a no evidence as to the specific circunstances
connected with these prior citations, respondent's history of
prior violations for purposes of any civil penalty assessnent
does not appear to be "particularly bad" (Tr. 116). Accordingly,
for an operation of its size, | cannot conclude that any civil
penalty assessed by ne in this case should be increased because
of respondent's history of nonconpliance.

Si ze of Business and Effect of Cvil Penalty of the Respondent's
Ability to Remain in Business.

The record in this case establishes that at the tine the
citation issued, the annual coal production at the mne in
guesti on was approxi mately 400,000 tons (Tr. 116). Wile it may
be argued that Pyro Mning Conpany is a |large mne operator, the
Pride Mne was a relatively small or mediumsized mning
operation. In any event, | cannot conclude that a reasonable
civil penalty assessnent in this case will adversely affect the
respondent's ability to continue in business. Further, in
assessing a civil penalty in this case, | have considered the
respondent's history of prior violations as well as the size of
its mning operations.

Good Faith Conpliance

The respondent pronptly cl eaned up and renoved the cited
accunul ations fromthe mne after the order issued. Accordingly,
I find that abatenment was achi eved by respondent's ordi nary good
faith conpliance efforts.

Penal ty Assessnent
On the basis of the foregoing findings and concl usi ons, and
taking into account the requirenents of Section 110(i) of the
Act, | conclude and find that the following civil penalty
assessnment is appropriate for the citati on which has been
affirnmed:
Citation No. Dat e 30 CFR Section Assessment

1133821 5/ 21/ 82 75. 400 $975
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CORDER

Respondent 1S ORDERED to pay the civil penalty assessed by
me in this case within thirty (30) days of the date of this
deci si on and order, and upon receipt of paynent by the
petitioner, this matter is dism ssed.

Ceorge A. Koutras
Admi ni strative Law Judge



