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Feder al

M ne Safety and Heal th Revi ew Conmm ssi on

O fice of Adm nistrative Law Judges

M NERALS EXPLORATI ON COVPANY,
CONTESTANT

V.

SECRETARY OF LABOR
M NE SAFETY AND HEALTH
ADM NI STRATI ON ( MSHA) ,
RESPONDENT

CONTEST PROCEEDI NGS

DOCKET No. WEST 80-339-RM
Ctation/Order No. 576877;
dat ed, 4/29/80
Docket No. WEST 80-340- RM
Ctation/Oder No. 576878;
dat ed, 4/29/80

Sweet wat er Ur ani um Proj ect

DECI SI ON

Appear ances: Anthony D. Wber, Esq.,
California, Los Angeles,
for Contestant;

Robert J. Lesnick, Esq.,

U S. Departnent of Labor,

for Respondent.
Bef or e: Judge Morris
Cont est ant ,

Union G|

M neral s Expl orati on Conpany,

Conpany of
California,

Ofice of the Solicitor,
Denver, Col orado,

contests two

citations issued by the Secretary of Labor on behalf of the M ne

Safety and Heal th Adm nistration,

the Federal M ne Safety and Heal th Act,

After
Cctober 5, 1982 in Laram e, Wom ng.

Contestant filed a post trial

(MBHA),

under the authority of
30 US.C | 801 et seq.

notice to the parties a hearing on the nerits began on

brief.

Juri sdiction

The parties adnmit jurisdiction (Tr.

| ssue

3-4).

The issue is whether contestant violated the regul ation.
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Sunmmary of the Cases

MSHA | nspector Merrill Wl ford issued citations 576877 and
576878. These citations are now respectively docketed in WEST
80- 339- RM and WEST 80- 340- RM

The condition or practice referred to in Ctation 576877
reads as foll ows:

Terex Scraper #2401 was being operated with the brake
retarder disconnected. The control |ine was plugged
of f. The right rear service brake was worn out rubbing
metal to nmetal. Statements by operators and checking
safety records indicates these defects had been turned
into the operator and had not been repaired. This
vehicle is ordered withdrawn from service until
repaired.

The sane portion of Citation 576878 reads as foll ows:

Terex Scraper #2406 was being operated with the brake
retarder disconnected. The control |ine was plugged
of f. The front service brakes were way out of
adjustnent and the rear brake quick air rel ease did not
operate properly. Statements by operators and checking
safety records indicates these defects had been turned
into the operator and had not been repaired. This
vehicle is ordered withdrawn from service until
repaired.

Each of the citations alleges that contestant violated Title
30, Code of Federal Regul ations, Section 55.9-3. (FOOINOTE 1)

MSHA' s EVI DENCE

The inspector issued these citations on the same day. In
addition to various unrel ated safety problens the scrapers share
identical conditions: The retarder connector to the transm ssion
of each was di sconnected (Tr. 47-50, Exhibits D1, D2).

The retarders are part of a systemto help control and brake
the scrapers. They reverse the pressure in the transm ssion; this
in turn slows down the input shaft in the engine. This then slows
the revol utions per mnute of the engine. By reducing out put
shaft the speed of the Terex is retarded (Tr. 50).

In addition to the disconnected retarder, the right rear
service brake of Terex scraper No. 2401 was worn out. It was
rubbing nmetal to nmetal (Tr. 51, 61). The inspector conducted a
nmoving as well as static test of the brakes (Tr. 61). He craw ed
under the vehicle to check the worn out |ining.
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In addition, the brake drumwas badly grooved (Tr. 51). There
were insufficient pads to contact the brake druns. This resulted
in a lack of brakes on that wheel (Tr. 51).

The vehicle operator stated that he had reported safety
defects to the conpany but nothing had been done (Tr. 51-52).
After the inspection contestant's naintenance people said they
had a hairline fracture in the brake drum (Tr. 51-52).

The hazard presented here centers on the stopping ability of
this vehicle (Tr. 52).

Terex No. 2406 (G tation 576878) had ot her problens. The
front service brakes were out of adjustment. The inspector
i nserted paper under the brake drumw th the brake depressed.
Since he was able to renmpove the paper the inspector considered
t he brakes were not working (Tr. 53, 54). In addition, the quick
air release did not operate properly (Tr. 53). The hazards in
each situation were simlar (Tr. 55).

I nspector Wlford didn't recall if he issued verbal orders
that the vehicles be renoved fromservice. He wote the citation
sonetine later (Tr. 57, 58).

The inspector didn't know if the retarders were part of the
braki ng systemreferred to in any of the SAE standards (Tr. 59).
Ret arders work nost effectively when the revolutions per mnute
(RPMs) are at their highest |level. Conversely, they are |east
effective at the | owest RPMs (Tr. 60).

I nspector Wl ford, on occasion, will conduct nore extensive
novi ng braking tests than he did here. But, in view of the
condition of the brakes, he thought any additional testing would
be a hazard (Tr. 67).

Bobby Jacobsen, Edward Johnson, Rocky Anaya, Jerone Connor
Ceorge Kelly and Kenneth Evans, testified for contestant.

Bobby Jacobsen, the general naintenance forenman, a person
wi th consi derabl e experience, indicated a retarder on a Terex
scraper bears no relationship to its braking system (Tr. 68-73).
A retarder on such equi pnment slows down the revol utions per
mnute. It thereby slows the speed of the engine as well as the
transm ssion (Tr. 72).

Prior to April 29, 1980 the engi nes of the conmpany's
scrapers were overheating. Three of the conpany officials decided
to disconnect the retarders. As a result there was less of a
heati ng probl em Jacobsen has disconnected retarders under the
same circunstances (Tr. 74, 76).
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On the day of the inspection two Terex operators cane into the
yard. The inspectors said the brakes were out of adjustnent.
Wl ford further stated that it constituted a willful violation to
di sconnect the retarders (Tr. 77-78).

At Wl ford' s request Jacobsen told himhow the retarders
wor ked (Tr. 78, 79).

Jacobsen didn't test the brakes on the scrapers because it
was close to a shift change; however, Lonnie Johnson tested them
Johnson saw no problem (Tr. 80-82, 96). Jacobsen, who got under
the vehicle, saw no evidence of netal to metal rubbing on No.
2401. They'd be | ooking for lining touching bolts and screws (Tr.
95). You should not be able to get a piece of paper between a
brake drum and a shoe (Tr. 97). In Jacobsen's opinion a vehicle
i s capabl e of having adequate brakes even though one brake does
not touch its drum (Tr. 97-98).

The next day Terex representatives, assisted by contestant's
mechani ¢, adjusted the brakes. Further, the retarders were
reconnected (Tr. 80). Jacobsen didn't consider that a brake was
i nadequat e even though the brake shoe was worn down to the netal
(Tr. 89).

The first 5A 18 scrapers and the first Terex scrapers were
not fitted with retarders; neither were a | ot of CATERPI LLARS
(Tr. 75, 90).

If a scraper is noving at a high RPMs rate a proper retarder
woul d reduce such RPMs. This, in turn, would slow the vehicle
(Tr. 91). A retarder cannot totally stop a vehicle, as an
adequate braking systemw |l do (Tr. 83, 91-92).

Edward Johnson, operator of scraper No. 2406, was present
during the 30 to 45 minute inspection. He participated in the
brake test and answered the inspector’'s questions (Tr. 140-144).
Johnson didn't see the inspector nmeasure any distances and he was
not advised of the results (Tr. 144). Johnson had never operated
his scraper with the retarder connected but had he known it was
di sconnected he woul d have reported it as an equi pnent defect
(Tr. 146). He thought the retarders were part of the brake system
(Tr. 148).

The brakes on the scraper, confirmed by the operator's
checklist, were "adequate" (Tr. 148, 154, Exhibit D3). When he
mar ked the checklist showi ng the brakes not in proper condition
he was referring to the retarder system (Tr. 149, Exhibit D3).
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As the inspectors left, the scraper operators were told to resune
work (Tr. 152).

Anaya described his scraper’'s brakes as "good" on fl at
ground (Tr. 131).

Jerome Connor, contestant's shift supervisor, indicated the
i nspection of the scrapers took 30 minutes (Tr. 121). The
vehi cl es were stopped where they were inspected. The retarders
were inoperative and there was sonme problemw th the quick
rel ease air valve on the brakes (Tr. 122, 126). No citations or
orders were issued when they concluded the inspection of the
scrapers. Connor first heard about the citations about 4 p.m
This was after the scrapers had been returned to work (Tr. 123,
124).

Connor had tested the brakes several tines. Prior to
Wl ford' s inspection Connor had recei ved no conpl ai nts concer ni ng
i nadequat e brakes (Tr. 125).

Connor told Wlford that the retarders were not the nmain
braki ng system (Tr. 127).

Ceorge Kelly, an enpl oyee of Southwest Kenworth, is famliar
with retarders. Except for sone warranty work in 1976, he has had
no relationship with contestant. Engine and transm ssion
overheating are fairly conmon equi pnent problens. Retarders are
di sconnected to alleviate the overheating (Tr. 107-111, 113).
Kelly reconmends retarders be disconnected if the scrapers are on
| evel ground (Tr. 111).

Retarders will not stop a Terex scraper. The retarders,
useful at higher RPMs, are al nost useless at |ower RPMs (Tr.
112). It retards the engine and the speed of a scraper on steep
grades (Tr. 114).

The Terex brake system consists of an air conpressor, four
air chanbers, a foot pedal which operates an air valve and two
brake shoes on each wheel (Tr. 116).

If a Terex was nmoving at 15 miles per hour a retarder could
reduce its speed ten per cent (Tr. 116).

Kennet h Evans, contestant's m ne superintendent, was
famliar with heavy equi pmrent as well as retarders (Tr. 100-103).
The retarder's function is to help the engi ne sl ow down so it
will not overspeed (Tr. 104).

Ret arders have al ways overheated the 35E units. If used
correctly the retarders reduce the RPMs (Tr. 106-107).
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Di scussi on

The credibility determ nations on these citations are m xed.

Each citation contains a common al l egation that the brake
retarders were di sconnected. Therefore, the Secretary asserts the
Terex equi pnent | acked adequate brakes.

On the credibility issues raised concerning the retarders |
credit contestant's evidence. Its witnesses are Jacobsen
Johnson, Connor, Kelly and Evans. Wth a certai n cohesiveness,
they all confirmthe view that the retarders bear no rel ationship
to the braking system Ceorge Kelly's testinobny was particularily
per suasi ve on these issues. He was a disinterested witness with
consi der abl e experi ence involving Terex scrapers.

On the other hand, it is apparent that |nspector Wl ford was
unsure of the function of the retarders. This is confirmed by his
testinmony to that effect. Further, the inspector was unsure
whet her the SAE standards include retarders as part of a braking
system (Tr. 59).

In short, | conclude that retarders under certain conditions
wi Il reduce an engi nes’ RPMs and, consequently, they will reduce
the speed of a vehicle. However, down shifting the transm ssion
on an automobile also will reduce its speed but no one considers
that a transmssion is part of a braking system

For these reasons the allegations in each citation
concerning the retarders should be stricken

Not wi t hst andi ng the foregoing ruling on the retarders,
find a violation of the regulation in that the brakes were
ot herwi se i nadequate. On this issue | credit Inspector Wlford's
testi nmony.

Concerni ng the 2401 scraper: the right rear service brake
was rubbing netal to netal and worn out (Tr. 51, 61). The drum
was badly grooved. Insufficient pads resulted in a |ack of brakes
(Tr. 51). Contestant's nai ntenance peopl e discovered that a brake
drumhad a hairline fracture (Tr. 52).

Concerni ng the 2406 scraper: the front service brakes were
out of adjustment, the quick air rel ease was not operating
properly; the drums, with the brake depressed, would not grab
paper inserted next to the pads (Tr. 53, 55).

Jacobsen's testinony to the contrary is not persuasive. He
admits he didn't test the brakes. Lonnie Johnson's evidence that
he saw no problemw th the brakes is, at best, hearsay (Tr.
80-82).

Jacobsen's testinony is somewhat conflicting when he states
you should not be able to get a piece of paper between a brake
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drum and a shoe (Tr. 97). But then he contradicts hinself when he
states that a vehicle has adequate brakes even though one brake
does not touch its drum (Tr. 97-98). On this point | reject
Jacobsen's testinony. If one of four shoes on a vehicle's brake
drum do not contact the drumthen such brakes are inadequate as a
matter of |aw

Contestant's w tnesses Johnson, Connor and Anaya all confirm
that I nspector Wl ford i nspected the scrapers (Tr. 120, 136, 137,
140- 144).

Inits post trial brief (pages 5-8) contestant asserts that
MSHA is estopped to maintain that the brakes were inadequate
because of Inspector's Wlford delay in withdraw ng the vehicl es.

| disagree. Estoppel does not generally lie against the
federal governnent. King Knob Coal Conpany, 3 FMBHRC 1417 (1981);
Burgess M ning and Construction Corporation, 3 FMSHRC 296 (1981).
MSHA' s case does not fail nerely because the inspection occurred
at 11 a.m and the withdrawal order was not issued until 4 p.m
Contestant cited no authority for this position and I find none.

Contrary to contestant's argunents the weight of the
evi dence supports MSHA. Particularily destructive of contestant's
case, as to scraper 2406, is the testinony of w tness Johnson
the scraper operator. On the day before the inspection he had
marked the operator's daily checklist (Exhibit D3) to indicate
that the brakes were not in proper operation. H's expl anati on was
that he was referring to the retarder system (Tr. 149). The
wi t ness established no foundation to reach such a conclusion. He
had never operated any equi pnent with retarders on it; he didn't
know t hey were di sconnected on the date of the inspection
further, he hadn't been instructed on the retarder's use. (Tr.
145, 146). For these reasons | aminclined to believe the brakes
were not in proper condition.

For the foregoing reasons the notices of contest filed in
each case shoul d be di sm ssed.

CONCLUSI ONS OF LAW
Based on the entire record and the factual findings made in
the narrative portions of this decision, the follow ng
concl usions of |aw are nmade:

1. The Commi ssion has jurisdiction to deci de these cases.

2. The allegations in each citation relating to the
retarders on the Terex equi pnent are stricken



2 3. Contestant violated the remaining factual allegations in
Ctations 576877 and 576878.
4. The notice of contest in each case should be dism ssed.
ORDER
Accordingly, it is ORDERED:

In WEST 80-339-RM and WEST 80-340-RM the notices of contest
are di sm ssed.

John J. Morris
Admi ni strative Law Judge
~FOOTNOTE_ONE

1 Mandatory. Powered nobil e equi pnent shall be provided with
adequat e brakes.



