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O fice of Adm nistrative Law Judges

SECRETARY OF LABCR, CIVIL PENALTY PROCEEDI NG
M NE SAFETY AND HEALTH
ADM NI STRATI ON ( MSHA) , Docket No. WEST 81-79-M
PETI TI ONER A. C. No. 48-01181-05026
V. Docket No. WEST 81-81-M
A. C. No. 48-01181-05025 V
M NERALS EXPLORATI ON COVPANY, (Consol i dat ed)
RESPONDENT

Sweet wat er Ur ani um Pr oj ect
DEC!I SI ON

Appear ances: Robert J. Lesnick, Esq., Ofice of the Solicitor
U S. Department of Labor, Denver, Col orado,
for Petitioner;
Ant hony D. Weber, Esq., Union G| Conpany of
California, Los Angeles, California, for Respondent.

Bef or e: Judge Morris

The Secretary of Labor, on behalf of the Mne Safety and
Heal th Admini stration, (MSHA), charges respondent, Mnerals
Expl orati on Conpany, with violating safety regul ati on pronul gated
under the Federal Mne Safety and Health Act, 30 U S.C. 0801 et
seq., (the "Act").

After notice to the parties, a hearing on the nmerits began
on Cctober 5, 1982 in Laram e, Wom ng

Respondent filed a post trial brief.
| ssues
The i ssues are whet her Respondent viol ated the various
safety regul ations and, if so, what penalties are appropriate.

Juri sdiction

Respondent admits jurisdiction (Tr. 230).
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WEST 81-79-M
Citation 576949

This citation alleges a violation of Title 30, Code of
Federal Regul ations, Section 55.9-40(c).(FOOTNOTE 1)

Sunmary of the Evidence

During a lunch break MSHA Inspector Merrill Wl ford observed
two people in a front end | oader. The door of the | oader was open
and one person was partly outside of the cab (Tr. 368-372). At
the tine the | oader was spreading gravel in a congested area next
to the main entrance of the administration building (Tr. 371
372, Exhibit P6).

In the ensuing investigation Jerry Carpenter, a trainee
supervisor, told the inspector that he had been instructing
Stanley E. White, a new enployee, in the operation of the vehicle
(Tr. 371).

A phot ograph taken by the inspector and the testinony of
Carpenter and White confirm lnspector Wl ford' s testinmony. (Tr.
372, 379-383, 384-388, Exhibit P-5).

The cab of this particular | oader, equipped with one seat
belt, is constructed for one person (Tr. 372). In the inspector's
opi nion an inexperienced driver could have caused the other
person on the vehicle to fall and be crushed under the wheels
(Tr. 373). Alternative nethods of training an enpl oyee woul d have
been for the instructor to secure hinself in the vehicle. In
addi tion, any training should have been in a | ess congested area
(Tr. 373).

Di scussi on
Respondent wai ved any post trial argument in respect to the
citation (Brief, page 13). Since the uncontroverted evi dence
establishes a violation of Section 55.9-40(c) the citation should
be affirnmed. Cf. Heldenfels Brothers, Inc., 2 FMSHRC 3173, 3174
(1980).
Ctation 576953

This citation alleges a violation of Title 30, Code of
Federal Regul ations, Section 55.4-12.

At the hearing the parties sought to settle this citation by
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reduci ng the proposed penalty to $65 from $130. The parties
further sought to drop the designation that the violation was
significant and substantial (Tr. 229, 230, Order, Cctober 25,
1983).

In support of his notion petitioner stated that in the
original assessnent the gravity had been overstated (Tr. 229,
230).

For good cause shown the proposed settl ement was approved
and is formalized in this decision
Ctation 576954

This citation alleges a violation of Title 30, Code of
Federal Regul ations, Section 55.16-5.( FOOTNOTE 2)

Sunmmary of the Evidence

MSHA i nspector Merrill Wl ford wote this citation when he
observed that respondent’'s oxygen and acetyl ene conpressed gas
cylinders (bottles) had their regulators attached while the
cylinders were being transported. The clanp holding the cylinders
was | oose (Tr. 232, 241-242). Photographs of respondent's wel di ng
truck 2902 were received in evidence (Exhibits P2, P3).

The inspector found that the bolt holding the clanp could be
rotated, whereas the bolt should have been tight enough to hold
the clamp (Tr. 234, Exhibits P2, P3). The hazard here arises in
this fashion: In the event of an accident the bolt could knock
the regul ator valves off of the cylinders. This would create a
bomb (Tr. 234-235).

Abat enent was achi eved by tightening the clanp so the
cylinders could not nove (Tr. 242). In addition, the regulators
shoul d have been renoved and the gas cylinders capped (Tr. 243).
Two types of caps are available comercially for this purpose
(Tr. 244, 245).

The inspector felt the violation here was of a significant
and substantial nature because it could |lead to an acci dent
i nvol ving serious injury or death (Tr. 245).
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Bobby Jacobsen, Jerone Connor, and Jerry MDernott testified for
t he respondent:

In April 1980, at Inspector Wl ford' s suggestion, respondent
turned the cylinders in the truck, installed two vent holes, and
mount ed doors to hold the cylinders (Tr. 254, Exhibits Rl, R2).
The inspector indicated that with this arrangenent, with a stee
bar further securing the doors on the truck, the cylinders could
be transported with their gauges on themas long as the cylinders
were turned off and the hoses were purged of gas (Tr. 255). After
t he changes were nmade the truck operated in this node until the
i nstant inspection (Tr. 255).

Due to its frequent use it is necessary to transport this
equi pment in a truck (Tr. 256). Respondent's mai nt enance foreman
didn't feel there was any hazard because the cylinders had been
shut off (Tr. 258).

It is 12 to 14 inches fromthe top of the cylinders to the
top of the conpartnment hol ding the cylinders (Tr. 259).

VWi | e checking the equi pnent | nspector Whlford tried, but
could not, turn the nut hol ding the bracket. Wtness Connor
applied a wench and the nut turned one quarter to one half of a
turn (Tr. 262, 265, 272).

The bracket holding the cylinders is |ocated at the
m dsection of the cylinders (Tr. 262-263). The angle iron bracket
that fits the cylinders is cut in a horseshoe shape (Tr. 264,
Exhi bit R2). Wen changi ng the heavy gas cylinders the conpany
wel der, MDernott, conpletely renoves the bracket (Tr. 266, 267).
The bottom of the cylinders are held in place by brackets wel ded
to the floor of the truck. These three to four inch brackets are
curved to fit the bottomof the cylinders and to prevent their
nmoverment (Tr. 266). Before the gas cylinders will go into the
wel I which holds themthey nmust be vertical. The bottomforns a
tight fit (Tr. 266, 267).

Di scussi on

At the hearing the Secretary sought to amend his citation by
alleging a violation of Section 55.16-6 (FOOTNOTE 3) in lieu of Section
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55.16-5 (Tr. 235-240). The notion to anend was deni ed as being
untimely (Tr. 240-241). The Secretary's counsel stated that in
any event his evidence would establish a violation of both
sections (Tr. 237).

As a threshold matter respondent asserts that the Secretary
is estopped to naintain that any hazard existed. This position
evol ves fromthe uncontroverted evidence that |nspector Wl ford
was responsible for the design of the cabinet and clanp that
secured the cylinders (Brief, page 12).

Respondent's contention is rejected. The doctrine of
estoppel is generally not applicable against the federa
governnment. King Knob Coal Conpany, 3 FMSHRC 1417 (1981); Burgess
M ni ng and Construction Corporation, 3 FMSHRC 296 (1981).

The doctrine of estoppel does not apply but on the nerits of
the case I find no violation of Section 55.16-5.

The uncontroverted testinony and phot ographs P1, P2, and Rl
clearly show that the cylinders were secured by the manner in
which they fit into the truck. They nust be vertically straight
to go into a slot which then forns a tight fit. The clanp at
m d- poi nt further secures the cylinders.

A sharp conflict exists in the evidence as to whether the
bolt holding the clanp was | oose (In Exhibit P3 the clanp is
marked). On this issue | credit the testinony of respondent's
wi t nesses Connor and McDernott. They indicated the nut could only
be tightened about a quarter of a turn after pressure was applied
with a wench (Tr. 262, 272). The action by respondent’'s witness
in tightening the nut is not controverted by the inspector

Based on the foregoing facts | conclude that the conpressed
gas bottles were secured in a safe manner w thin the nmeaning of
Secti on 55. 16-5.

Accordingly, no violation occurred and G tation 576954 and
al |l proposed penalties should be vacated.
Citation 336285

This citation alleges a violation of Title 30, Code of
Federal Regul ations, Section 55.9-2. (FOOTNOTE 4)
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The al | egati ons here concern: (A), a crack in the rimflange of
haul truck, (B), a bolt mssing on an operator's cab, and (C), an
air leak in a braking reservoir.

A
Concerning the 120 ton Wabco haul truck rimflange:

MSHA | nspector Martin Kovick observed what he described as a
radial crack in a rimflange. The crack was approximately 4 1/2
inches in length. (Tr. 275, 278). If the rimcane off it would
put additional weight on the other tire. Possible blow outs or a
ti pping of the truck could occur (Tr. 275).

At this mne cracks in the rimflanges of the trucks are
fairly common. A radial crack, according to Inspector Kovick, is
one that goes the sane direction as the wheel itself. It is the
same as a circunferential crack (Tr. 283, 284-285).

The inspector didn't neasure the depth of the crack but he
did neasure its length. The inspector generally knew of severa
fatalities that have occurred due to rins flying apart (Tr. 286).

Bobby Jacobsen and Casey Conway testified for the
respondent:

Wt ness Jacobsen, the maintenance general foreman, has
worked with tires for 12 years. He was not present during the
i nspection of the haul truck but the vehicle was sent to the
"down |ine" where he inspected it (Tr. 316, 317, 331).

The four to five inch crack in the flange was a
circunferential crack, that is, followi ng the outside Iine of the
wheel (Tr. 323, 324). A radial crack is one going across the
face, fromtop to bottom (Tr. 324). If a circunferential crack is
not broken out along its edge it presents no safety problens.

(Tr. 324). This 51 inch wheel has a four to five and one hal f
inch wide flange (Tr. 325).

VWhen circunferential cracks have occurred in the past it is
respondent's policy to replace the flange when they break down
the tire. The only danger in a circunferential crack mght be to
the tire (Tr. 325, 326, 342). Even if a circunferential crack
exists there isn't any danger as long as the tire is inflated
(Tr. 329). Jacobsen has never known a tire to | oose pressure due
to such a crack. If a radial crack occurs it will cause the tire
to wear (Tr. 329-330). If a piece, or a part, of the flange
breaks out of a radial crack then the tire will wear severely at
that spot (Tr. 330).

a
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If a flange had a radial crack Jacobsen woul d probably renove it
fromthe truck as soon as possible. This would be particularily
true if the defect was on a front tire (Tr. 331).

Respondent's practice of changing flanges depends on the
size of the crack (Tr. 343, 344). Jacobsen agrees that a crack
could conceivably, if allowed to develop, fail to provide
structural support to the tire (Tr. 345).

VWhen respondent’'s personnel evaluate a crack in a flange
they look at its Iength and use a feeler gauge or knife to
determine its depth (Tr. 350). The cracked fl ange observed by the
i nspector wasn't "that bad." It was about one sixteenth of an
i nch. Jacobsen woul d change this particular flange if it was
about 16 inches in length and one quarter of an inch deep. Wabco
trucks are quite susceptible to cracks in the flanges.

Casey Conway, respondent's safety supervisor, inquired of
MOTOR WHEEL, a subsidiary of Goodyear Tire and Rubber Conpany
concerning rimflanges (Exhibit R3). The conpany's correspondence
indicated that rimflanges are in conpression due to tire | oads.
Due to the conpression no safety hazards exists fromradial or
circunferential cracks (Exhibit R4). The conpany further noted
that a radially cracked flange shoul d be renmobved and any cracked
fl ange shoul d be di scarded when the tire is changed (Exhibit R4).
The general reason for making the change is to prevent damage to
the tire (Exhibit R4).

Di scussi on

The gravanen of any violation of Section 55.9-2 is whether
an equi prent defect exists and, if it does, whether the defect
affects safety. Allied Chem cal Corporation, 4 FMSHRC 506 (1982).

In the instant case an equi prent defect existed because a
rimflange would not ordinarily be cracked.

However, the Secretary's case fails on the issue of whether
the flange crack affected safety. On this issue | credit
respondent's expert testinony. Such expertise is considerably
greater than the inspector's. In addition, the Secretary's case
is lacking in particulars. Specifically there is no evidence of
the depth of the flange crack. A mere crack is not shown to have
affected the safety of this equipnent.

For the foregoing reasons the initial portion of this
citation, involving the cracked flange, should be vacat ed.
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B

Concerning the bolt missing on the operator's cab

According to MSHA I nspector Kovick 4 to 6 bolts hold the cab
to the frame of the vehicle. One of the bolts, on the upper
portion, was mssing. The inspector felt that a hazard woul d
occur if the other bolts becane | oose or broken. The inspector
didn't check to see if the cab was welded to the frame (Tr. 280).

Jacobson and Conway testified for the respondent:

Jacobsen is famliar with Wabco trucks. The bolt referred to
by the inspector attaches the cowing which is the sheet netal in
front of the truck. It does not attach to any part of the cab
(Tr. 318-320).

The cab is welded to the deck which is, in turn, bolted to a
3 x 3 tubular pipe which is bolted to the frame (Tr. 318). Wen
Jacobsen | ooked at the truck the bolt had been replaced (Tr.
317). A nmechanic had put a nut onto the bolt to tighten down the
coming (Tr. 321).

In discussing the citation Jacobsen told Kovick that he
couldn't believe what they were tal king about (Tr. 318-319).
Kovick did not reply (Tr. 319).

In rebuttal |nspector Kovick recalled that the bolt was in
the back but he didn't remenber the side where it was | ocated
(Tr. 354).

I nspector Wil ford indicated that respondent previously
wel ded the cabs to the frane because of problens caused when the
mai n strut supports break through the bolt holes (Tr. 355, 356).
Probably all of respondent’'s haul trucks have struts welded to
the frame (Tr. 356).

Di scussi on

The Secretary's case fails for several reasons. The evi dence
i s unconvincing that this single mssing bolt in any manner
affected the safety of the cab. Inspector Kovick testified that
if other bolts were to becone | oose or broken a hazard coul d
result (Tr. 276). The section in contest, 59.9-2, requires nore
than the nere possibility that the equi pnent defect m ght affect
safety in the future.

I further credit respondent’'s evidence as to the function of
this bolt. A person charged with the obligation of maintaining
t hese vehicles woul d know whet her the bolt connected to the frame
or the cow ing.
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For these reasons the second portion of the citation, relating to
the m ssing bolt, should be vacated.

C
Concerning the air |eak

I nspector Kovick indicated an air |eak existed in the
reservoir tank | ocated behind the conpressor. In his viewthe air
| eak could contribute to a braking hazard (Tr. 275, 276, 281).
This condition should be corrected particularily because of the
wei ght of the haul trucks (Tr. 276). The witness indicated this
air reservoir involved the energency braking systemand the |eak
was in one of the lines that connected to the tank (Tr. 281).
During the inspection a person could hear the | eak even though
the motor was running (Tr. 287).

Respondent ' s evi dence:

Foreman Jacobsen heard the air escapi ng when he wal ked
around t he back of the truck on the right hand side (Tr. 319).
Jacobsen told his mechanic to check the pop off valve on the air
tank. He further instructed himto set the air governor at 155
pounds (Tr. 321). They found the air governor was not functioning
properly so Jacobsen told the mechanic to change it (Tr. 321).

The reservoir is a storage conpartnment for air. The governor
controls the air conpressor punp (Tr. 322). If you do not set the
air governor the conpressor is going to continue to punp. This
was an air leak at the pop off valve. The conpressor was punping
air into the reservoir at 170 psi and the pop off valve was
unl oadi ng. The air governor was replaced (Tr. 323).

After being replaced the air governor shut off at the
desired setting. The pop off had occurred because the governor
wasn't adjusted properly. The | eakage was at the top of the air
tank (Tr. 332).

The pop off valve is a relief valve for the air conpressor
system The valve presents no hazard but, to the contrary, it
pronotes safety. The pop off valve enmitted a sound simlar to
| eaking air (Tr. 349).

Di scussi on
| credit the expertise of respondent's w tness Jacobsen. He

identified the | eaking air sound as the pop off valve. He further
corrected the situation which did not in any event affect safety.
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Since safety was in no way affected by the condition of the pop
of f valve the third portion of the citation should be vacated.

Citation 576958

This citation asserts there were 48 missing bolts on
respondent's fuel truck which affected its safety. Accordingly,
the Secretary clains respondent thereby violated 30 C.F.R
Section 55.9-2, cited in footnote 4.

Sunmmary of the Evidence

MSHA | nspector Merrill Wl ford checked respondent's fuel
truck No. 2901. On the bottom side he found that all 48 bolts
that secure the dispensing units to the truck were | oose. The
bolts attach the dispensing units and they are connected to angle
iron flanges. Some bolts forned egg shaped hol es and sonme had
pul l ed through the plate (Tr. 492-494, Exhibit P11). The bolts
are one and to two inches |long and the inspector could see a gap
under a lot of them In sone cases the gap was as much as a hal f
inch. Five or seven bolts were nissing and there were no washers
on the bottomside (Tr. 500, 501).

The units attached to the truck bed contain diesel, fuel
hydraulic oil as well as antifreeze (Tr. 494). The inspector felt
that in the event of a sudden stop or accident the fuel tanks
could shear off and crush the cab (Tr. 494).

On February 6, 1980, in a previous inspection, |Inspector
Wl ford issued a withdrawal order on this vehicle. One of the
conditions he found at that tine were | oose bolts holding the
di spensi ng tanks (Tr. 495).

Respondent' s evi dence:

Casey Conway was under the truck when Inspector Wl ford nade
his observations. He asserts the inspector nmerely tested four to
ei ght bolts and not all 48 (Tr. 506-508). A di agram prepared by
respondent's draftsman shows exactly 40 one half inch nut and
bolt connections (Tr. 503, Exhibit R10).

Conway counted the bolts a year after the inspection. In
addition he didn't know when the di esel dispenser and generat or
had been wel ded to the bed of the truck (Tr. 506-507, 509).

Jam eson, the lub truck driver, tightened the | oose nuts
that secured the units. On the left side a dozen were extrenely
| oose and others were snug up to the | ock washer. Jam eson
torqued these down anyway (Tr. 510-513).
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VWil e sone bolts were very | oose others required a quarter of
turn, and sonme no turn at all. Jam eson considered that a bolt
was tight even if he tightened it down a quarter of a turn (Tr.
515).

Di scussi on

I find MSHA' s witness Wl ford credi ble. When he was under
the truck he observed the | oose bolts.

VWil e respondent's w tness Conway was under the vehicle with
Wl ford at the time of the original inspection, he concedes he
did not count the bolts until a year after the inspection

Respondent' s evi dence al so i ncl udes a nmechanical drawi ng. It
was no doubt offered to show that there were only 40 one half
i nch bolts under the truck bed as per the draw ng. Therefore,
wi th such evidence, respondent should prevail on this credibility
i ssue.

| put no credence in the drawing. The record fails to
reflect when it was prepared. The drawi ng shows that three
di fferent dispensing units were welded to the truck but Conway
didn't know when they had been wel ded. Wthout such pivito
evidence | give zero weight to the draw ng.

Further, | give zero weight to Jam eson's testinony:
Jam eson considers a tight bolt to be one that will take a
quarter of a turn (Tr. 515).

Respondent's post trial brief strenuously argues that
Wl ford's testimony is incredible when contrasted with Conway's
testinmony and the drawing. On the contrary, | credit Wlford's
testimony which clearly shows that "there were 48 bolts | counted
| oose and there are other bolts on the truck. There is a
conpressor and di spensing hose rack on the truck and there are
ot her pieces of equi prent nmounted on that truck"” (Tr. 496-497).

On this basis | conclude there were nore than 48 bolts under
the truck at the time of the accident. Such a direct count of "48
and nore" causes ne to reject respondent's contrary evidence.

For the foregoing reasons citation 576958 shoul d be
affirnmed.
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Citation 576959

The citation alleges a violation of Title 30, Code of
Federal Regul ations, Section 55.5-3. (FOOTNOTE 5)

Sunmary of the Evidence

MSHA | nspector Merrill Wl ford observed dust or sand rising
fromthe tail of the drill stemwhen he was 300 to 400 yards
away. Rocky Anaya, upon observing the inspection party, went
around and turned the water on at the tank (Tr. 517-521). When
the water was turned on the dust emnissions cane under control
(Tr. 530).

VWhen the inspection party reached the scene the dirt com ng
out of the drill hole was danp, but the inspector saw no water in
the hole. The water tank was full, although drillers Anaya and
Stressler stated they had drilled four holes to a depth of 45
feet. The holes had a 9 inch dianeter (Tr. 517, 518, 521, 522).

Anaya and Stressler said other inspectors and supervisors
had told themto drill wet only if they were in rocky ground (Tr.
518, 519). Neither nmen were wearing respirators. But there were
B3Mrespirators in the cab of their vehicle (Tr. 517-518).

The hazard here is mainly respiratory. Mnonucl eosis can
result. The long tinme effect is life threatening (Tr. 519).

Joe Drake, Jerry Carpenter and Rocky Anaya testified for
respondent:

Drake, the drilling and blasting foreman had instructed the
workers to use water anytine dust is encountered. Sonetines they
strike water. In that event there is no need for water as a dust
control measure (Tr. 527-529). The criteria is not whether the
ground being drilled is wet or dry but whether the drilling
produces dust (Tr. 528).

Rocky Anaya turned on the water when he saw the inspection
t eam approachi ng. He thought he mi ght be cited for not having the
water turned on. He was then drilling in wet sandy material and
he didn't need water. Wien the inspector arrived wet sandy
material was com ng out of the drill hole (Tr. 524-526).
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Di scussi on

I find the inspector's testinony to be credible. He observed
dust, or sand, at the drill stem He approached and saw that the
material then com ng out was danp. The rest of the offal was dry.

If Anaya was drilling in wet sandy material there was no
necessity for himto turn on the water when he saw the inspection
team He was already follow ng respondent’'s instructions. |
accordingly reject respondent’'s factual defense.

Respondent's post trial brief asserts that the testinony of
I nspector Wil ford is not credible. This argunent arises in
Wl ford' s testinmony that he didn't know whether he was observing
dust or sand. Further, he didn't know the materials in which
M nerals was drilling (Tr. 521). In short, respondent asserts
that Anaya's testinmony is unrefuted that the material was sandy
and wet. Therefore, no violation existed.

| disagree. Wien questioned on this point Inspector Wlford
stated that when he | ooked at the offal around the edge of the
hole "the last little bit right at the top where they had j ust
finished the hole was danp, but the rest of it was dry" (Tr.
523). VWhether the materials were soluble in water or not is not
relevant in this factual setting. Under either circunstance
respondent was not using any dust control measure whatsoever. It
was therefore in violation of the regulation

For these reasons Citation 576959 should be affirned.
Citation 576960

This citation alleges that two bolts were mssing fromthe
anchor plate of respondent's 9H Cat in violation of 30 C.F. R
55.9- 2.

At the hearing respondent withdrew its notice of contest
stating that the proposed penalty had been paid (Tr. 391, 392;
Order, Cctober 27, 1983).

Pursuant to Comm ssion Rule 29 C F. R [2700.11, the notion
was granted and it is formalized in this decision

Ctation 577061

This citation asserts respondent's 65 ton water truck had
three defects. These were defective brakes which caused the truck
to pull, a wobbling tire, and a separation of a tread froma
tire.
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In addition, it is alleged that the tire with the separation had
been renoved from service but not tagged out.

A

The initial allegation concerns the brakes which caused the
truck to pull to the right. This defect violated 30 C.F.R
Section 55.9-3. (FOOTNOTE 6)

Sunmmary of the Evidence

MSHA | nspector Merrill Wl ford observed respondent’'s water
truck No. 2901 pulling very hard to the right (Tr. 447, 452). The
driver could not prevent such novenment. The pulling caused by the
brakes is a severe hazard (Tr. 452, 453).

Bobby Jacobsen, respondent’'s forenan, indicated the front
brakes on the truck had been relined two weeks before the
i nspection (Tr. 456). Different |inings had been installed (Tr.
456) .

Di scussi on

I nspector Wlford' s testinony is uncontroverted: The water
truck's brakes caused the vehicle to pull very hard to the right.
Respondent' s evi dence confirns the defective condition
Respondent's was concerned that the truck mght pull so they
pl aced a notice on the dash directing drivers not to operate the
vehicle in excess of 10 mles per hour (Tr. 457; Brief, page 19).

The evidence clearly establishes that the brakes on the
truck were not adequate. This establishes a violation of Section
55.9-3.

For the above reasons the initial portion of Citation 577061
shoul d be affirned.

B
This portion of the citation asserts that the left front

wheel of the truck was wobbling. This condition violated 30
C.F.R Section 55.9-2, cited in footnote 4.
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Sunmary of the Evidence

MSHA | nspector Wl ford observed that the left front tire of
the truck was wobbling "very badly." He first observed this
condition when he was 300 to 400 yards away. Upon inspecting it
first hand he found a ot of play in the steering nechanism
further the ball joints were worn (Tr. 447, 448, 452). In the
i nspector's opinion the wobbling was caused by worn out steering
(Tr. 452).

The wobbling tire was a severe hazard that could cause a
| oss of control (Tr. 453).

Respondent ' s evi dence:

Bobby Jacobsen recogni zed that the conpany had experienced
some problemwi th the shimy of the truck (Tr. 455, 457).
According to Jacobsen wobbling is the sanme as shimying. It was a
three to four inch shinmy (Tr. 458, 459).

A corn nut used to adjust the steering val ve woul d
occasional ly back out (Tr. 457). Excessive pressure into the
steering val ve woul d cause the wheel to shimy (Tr. 457, 458).

After the inspection Casey Conway inspected the steering arm
and its configuration. There was nothing found by the visua
i nspection but later they learned there was a | eft hand steering
cylinder problem (Tr. 472, 473). Too much pressure in the
cylinder can cause a shimy (Tr. 473).

VWi | e Conway saw the vehicle, shimying as described, the
vehicle did not denonstrate any lack of control (Tr. 473-474).
There was nothing found in the steering area having to do with
the ball joints (Tr. 473-474).

Di scussi on

The inspector's testinony establishes the violation
Respondent' s evi dence confirns it.

The second portion of Citation 577061 shoul d be affirned.
C

The third allegation focuses on the allegation that the
outside tire of the dual tires on the truck had a 15 inch
separation, was split, and was bul ging. The citation then cites
30 CF.R 55.9-2, which is cited in footnote 4. In addition, the
citation further alleges that the safety departnment had taken the
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truck out of service. Yet it is alleged the truck was being
operated and it had not been tagged out, citing 30 CF. R
55.9-73. (FOOTNOTE 7)

Sunmary of the Evidence

I nspector Merrill Wbl ford observed that the tread on the
rear dual 2700 x 35 recap tire was separated and bul ging (Tr.
447, 448, 451, Exhibits P7-P10). The tread was separated fromthe
tire carcass for 15 inches on one side. The separation went
t hrough toward the other side (Tr. 449). By pushing on the tire
he could feel a difference between the separation and the rest of
the tire (Tr. 450). Wen the truck noved the tire flexed from
side to side and bulged to the outside (Tr. 450). A possible
bl owout, with resulting | oss of control, could occur on this
terrain which was nostly dirt and rough ground (Tr. 450-451).

Respondent' s evi dence:

Robert Jones, Kenneth Davis, Bobby Jacobsen, and Casey
Conway testified. Robert Jones, a person with 16 years experience
in servicing, managing and selling tires, was famliar with the
tires on a Wabco 65 ton truck (Tr. 392, 393). Hs primary
business is tire maintenance and he is famliar with separations
that occur on the General Tire Company tires used on the Wabco 65
ton water truck (Tr. 397, 398, 433, Exhibit R9).

The carcass, which contains nylon, is the main body of the
tire. On the outside of the carcass are bead breakers. The face
of the tire, that is, the whole tread area, are above the bead
breakers (Tr. 400, 410, Exhibit R9)

In the operation of the truck heat will cause the nylon cord
to stretch. Wien this occurs the rubber tread fails to stretch
with it. A cracking or separation results (Tr. 400, 401).

The sane carrying capacity exists and no hazard is invol ved
at | ower speeds. But a hazard could exist with a tread separation
if the vehicle was on a five to ten nmle trip and running in
excess of 30 or 35 miles per hour (Tr. 401-402). A hazard begins
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when the tire | ooses part of the rubber and starts to wear
t hrough the cord body (Tr. 402).

The carcass of the tire holds all the pressure and all the
wei ght of the tire (Tr. 405). There is no greater risk as long as
the cord body is intact (Tr. 410, 434). "Bird nesting” is where
t he rubber comes apart fromthe ply which then starts to wear
(Tr. 413).

The tread of this tire is 18 to 20 inches. The outside
circunference of the tire is 20 feet.

The bulging in the tire is a result of the rubber com ng
away fromthe cord ply (Tr. 438). If there is cord damage the
bul ge woul d be nore severe. Further, "bird nesting” will occur
because the ends will start to curl up (Tr. 441).

Kennet h Davi s, respondent's m ne superintendent, probed the
separation on this recap with a screw driver. He was only able to
insert the screwdriver three to four inches into the separation
until it hit rubber (Tr. 477, 488, 490). The separation was 10 to
12 inches fromthe shoul der of the tire (Tr. 482).

The water truck wasn't carrying its designated weight. It
was originally a 65 ton rock truck with a carrying capacity of
215,000 pounds. Refitted as a water truck it weighs 150, 000
pounds when | oaded (Tr. 485).

In March 1981 respondent arranged a neeting with
representatives from General Tire Conpany and Redburn Tire
Conmpany. The neeting was for Wlford' s benefit to discuss tire
separations (Tr. 486, 487).

Bobby Jacobsen confirmed that if the cord of the tire is not
br eaki ng down no hazard results fromcontinuing to use atire
with a separation of this type (Tr. 461-462).

Casey Conway acconpani ed the inspection team and they
i nspected the water truck about 9:30 a.m The truck was taken to
the tire shop and parked. No citation was witten until there was
a later inspection that day (Tr. 469-470).

At 4:30 p.m that day the truck was driven past Wlford and
Conway. Wl ford stated "he thought we had shut it down"™ (Tr.
471). Wl ford | ooked like he was getting angry because respondent
was operating the vehicle wi thout changing the tire (Tr. 453,
454, 471, 472).

Acosta and Wl ford di scussed whether the tire shoul d have
been renoved from service. There was no question about the
hazard. (Tr. 475). Wlford referred to the fact that the conpany
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had agreed to nove the dual fromthe outside to the inside. To
avoid a confrontation the conpany decided to change the tire from
the outside to the inside (Tr. 475).

Di scussi on

As already noted, the gravamen of this portion of the
citation is whether the tire was unsafe.

On this credibility issue | find in favor of respondent's
evi dence. At the outset | note that Inspector Wl ford
denonstrated no particul ar expertise concerning tires. On the
ot her hand respondent's w tness Robert Jones has considerabl e
experience in this area of expertise. At the hearing respondent,
for illustrative purposes, presented a tire simlar to the Wabco
truck tire. The testinmony of the witnesses, as outlined in the
factual statenment, causes me to conclude that the recap tire
here, with its 15 inch tread separation, was not unsafe.

The third portion of the citation further states that "the
truck had been observed with the bad tire and the safety
departnment had taken it out of service to have the tire rotated
inside. Yet, this truck was being operated on the evening shift
and the operator stated it had not been tagged out, mandatory
standard 55.9-73."

Since | find that the tire was not defective in such a
manner as to affect safety | conclude that this portion of the
citation should be vacated as to the all eged violation of Section
55.9-73.

For these reasons the third portion of Citation 577061
shoul d be vacat ed.

Cvil Penalties

The citations, their disposition, and the remaining proposed
penalties are as foll ows:

Citation No. Di sposition roposed Penal ty
576949 Affirm $ 255

576953 Settl ed, reduced to 65

576954 Vacat e -

336285 Vacat e -

576958 Affirm 122

576959 Affirm 295

576960 Cont est Wt hdr awn 195
577061A Affirm 725
577061B Affirm 725

577061C Vacat e -
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The mandate to assess civil penalties is contained in Section
110(i), [now 30 U.S.C. 820(i) ], of the Act. It provides:

(i) The Conmi ssion shall have authority to assess al
civil penalties provided in this Act. In assessing
civil nonetary penalties, the Comm ssion shall consider
the operator's history of previous violations, the
appropri ateness of such penalty to the size of the

busi ness of the operator charged, whether the operator
was negligent, the effect on the operator's ability to
continue in business, the gravity of the violation and
denonstrated good faith of the person charged in
attenpting to achieve rapid conpliance after
notification of a violation. In proposing civil

penal ties under this Act, the Secretary may rely upon a
summary review of the information available to himand
shall not be required to make findings of fact
concerni ng the above factors.

Concerning the operator's history of prior violations:
Respondent was assessed a total of 154 viol ati ons between August
8, 1978 and August 18, 1980 (Exhibit P1).

Concerni ng the appropriateness of the penalty to the size of
t he busi ness of the operator charged: the parties stipulated that
the size of the operator is contained in the notice of assessnent
in each case. In WEST 81-79-Mthe size of respondent's nine is
noted to be 273,078 man hours per year (Tr. 3, 230, Notice of
Assessnent s) .

Concerni ng the negligence of the operator: Wth the
exception of the |ack of bolts to the underside of the truck
carrying the fuel units all of the situations presented open and
obvi ous conditions. The condition of the bolts holding the
di spensing units could easily have been ascertai ned during
routine mai ntenance.

Concerning the effect of the penalty on the operator's
ability to continue in business: The parties stipulated that
proposed penalties will not affect the business of the operator
(Tr. 3).

Concerning the gravity of the violation: Severe injuries
coul d have been caused by any of the violative conditions. |
consider the gravity to be severe in each instance where the
violation is affirned.

In connection with Ctation 577061 A and B respondent's
post-trial brief asserts that the proposed penalty is excessive
because the conpany posted a notice instructing its drivers not
to operate the vehicle over 10 mles per hour. True, the notice
was posted. But a swerving truck and wobbling tire are severe
hazards at any
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speed. Further, posting a notice is a totally unacceptabl e nethod
of abating such defects.

Concerning the good faith of the operator in abating the
violative conditions: To the operator's credit it rapidly abated
the violative condition

Considering all of the statutory criteria and the rel evant
facts | conclude that the proposed penalties, as outlined above,
shoul d be affirned.

WEST 81-81-M
Ctation 337741

This citation alleges a violation of Title 30, Code of
Federal Regul ations, Section 55.4-12. (FOOTNOTE 8)

Sunmmary of the Evidence

VWhen i nspecting respondent's | ube shop Inspector Merril
Wl ford found | arge pools of oil, diesel fuel, grease, and rags
practically everywhere. This condition was throughout the service
bays, the punp roons, the office and the |lunch area (Tr. 540-544,
Exhi bits P2-P13).

A commerci al absorbent, referred to as floordry, had been
applied on parts of the floor. In sone areas the accumul ations
were one eighth to one quarter of an inch thick (Tr. 560, P-2,
P-8).

The inspector was concerned about a serious fire hazard as
the accunul ati ons and various materials were flamabl e and
conbustible (Tr. 541). Ignition sources included electrica
motors as well as the various vehicles being serviced in the
shop. Inspector Wlford ordered all six workers w thdrawn.
However, he permtted those in the clean-up crewto remain (Tr.
541, 556). Except for the overhead |lights he ordered al
el ectrical power turned off (Tr. 541, 544).

If afire occurred a fatality could occur or the workers
could be burned (Tr. 544).

In the previous week the inspector had issued a citation for
the violation of the same standard in the sane area of the |ube
shop (Tr. 544, 545, Exhibit P-14). The violative conditions were
readi |y observable (Tr. 546). The earlier citation was abated in
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three hours. The instant citation was abated in nine to ten hours
(Tr. 548).

The accumnul ations occurred in the shift before the
i nspection (Tr. 548, 549). The oil and grease will fall to the
floor during the servicing of equipnent (Tr. 547-548).

Respondent' s superintendent Martin told the inspector that
it is customary to clean the shop every day but due to sone
problemthe | ube area hadn't been cl eaned the day before (Tr.
550).

Casey Conway, Gary Denault, Jeronme Connor and Bobby Jacobsen
testified for respondent:

Wtness Conway testified as to the flash and ignition points
of the various lubricants used in the |ube bay (Tr. 568, 569).
The NFPA (National Fire Protection Association) defines a flash
point as a point at which a liquid contained in a closed
cont ai ner, when heated, enmits suitable vapors so that when a
flame is introduced the vapors will burn (Tr. 570, 571). Ignition
tenperature, also neasured in a closed container, is that
tenperature of the vapors into which you introduce an ignition
source and the vapors will thereafter burn independently of the
ignition source (Tr. 571).

Respondent's materials have the followi ng flash and ignition
poi nt s:

Mat eri al Fl ash Poi nt I gnition Point

Et hyl ene gl ycol 232F 752F
(antifreeze)

SAE G|, 10 weight 410F

SAE O I, 30 weight 451F

SAE O |, 40 weight 464F

SAE Conbination Ol 410F to 451F

C3 Hydraulic Q' 464F
Hydraul i c Fl uids over 464
Gasol i ne around 45C

(Tr.568-575, 588).

The doors in the | ube bay, unlike a closed container, are 25
to 30 feet wide and 40 to 45 feet high (Tr. 575). In an open
environnent, and with proper ventilation, vapors will tend to
di ssipate thereby |l essening a fire hazard (Tr. 581). Materials
with high flash points will not tend to have vapors that will
accunul ate with proper ventilation (Tr. 580).

A flammabl e material has a flash point of 100 degrees (F),
or less, at 40 psi. A conbustible material has a flash point
greater than 100(F) at 40 pounds psi. A flanmable material has a
greater
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burni ng potential than material that is nmerely conbustible (Tr.
583, 584).

The termflammable is used to describe a conbustible
material that ignites easily, burns intensely, or has a rapid
rate of flame spread (Tr. 586). Paper and oil soaked rags are
conbustible (Tr. 587). A cigarette or plain paper woul d snol der
and turn into a flame (Tr. 588).

Gary Denault, a mechanic in the |lube bay on the day of the
i nspection, indicated the |ube bay got "nmessed up” as it normally
does during a rush day. There was a "nmess" in the punp room (Tr.
592-593). Denault had spent all day working on the 2301 | oader
About ten mnutes before the end of his shift the oil filter
sprang a | eak and dunped approximately five gallons of 15/40 oi
on the floor (Tr. 593-594). Denault threw down sone floordry and
trapped the pool of oil. He then sought his supervisor to see if
he should remain and clean it up. The supervisor had already |eft
(Tr. 595, 596).

Denault m ght have had sone smaller spills fromearlier
trucks. The practice was to clean up any accunul ati ons at the end
of the shift (Tr. 599).

W1 Iliam Jam eson, who worked the swing shift, entered the
| ube bay and saw oil on the unswept floor, cardboard boxes, and
full trash receptacles. These conditions had been caused by the
day shift (Tr. 603, 604, 606, 607). Johnson went to the safety
office to report the condition. The inspector arrived at the |ube
bay shortly thereafter (Tr. 604, 605)

Normal |y the cl eaniness of the |ube area would range from
clean to slightly dirty or nessy. It's condition would depend on
what had transpired on the prior shift (Tr. 604).

Jeronme Connor, respondent's safety superintendent, wasn't
aware of the condition in the lube until Jam eson reported it to
hi mand the MSHA i nspectors (Tr. 609, 611).

As a result of the citation in the previous week strict
attention had been paid to the area (Tr. 610).

Bobby Jacobsen, respondent's general maintenance foreman
i ndi cated the seven foot high neon lights were spark resistant
(Tr. 613, 614).

The tanks for the various |ubricants are underground.
El ectrical equipnment in the |ube bay includes the steam cl eaner
and air conpressor. The electric notor is nmounted with the steam
cleaner in a separate roomin the |ube bay (Tr. 615, 616).
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Respondent, in its post trial brief, initially contends that the
spillage and debris was within the "range of risks" for which the
facility was designed.

| disagree. No facility is designed to be operated within a
"range of risks". The evidence from MSHA wi tness Wl ford was that
he had never seen anything this bad before; he further described
in detail the accunul ations of oil and grease. | agree that it is
not anticipated that a |ube bay will be a nodel of cleanliness
but conversely it is not anticipated, and the regul ation
prohi bits, an unsafe accunmul ation as established by the ora
testimony and confirmed by the photographs. In short, this
facility was beyond its range of proper usage.

Wtness Denault said "there was a ness in the punp roont
(Tr. 592-593). Wtness Johnson was so upset he went to the
conpany safety officer to report the condition (Tr. 604). Further
confirm ng the extent of the accunulations, it is uncontroverted
that it required eight to nine hours to clean the |ube bay. In
contrast, on the prior citation a week earlier, the cl eaning was
done in three hours.

Respondent's evidence relating to the flanmability and
conbustibility of its oils and |ubes, as rated by their flash and
ignition points fails to establish a defense. The Conmission is
bound to follow the definitions in Title 30, Code of Federa
Regul ati ons, Section 55.2. These definitions follow

"Conbusti bl e* neans capabl e of being ignited and
consunmed by fire. "Flammabl e" neans capabl e of being
easily ignited and of burning rapidly.

These definitions easily enconpass the factual situation
presented in the | ube shop.

The Secretary proved a violation of the standard. He is not
required to prove a risk related to the design and construction
of the [ ube shop. Respondent’'s contention to that effect is
Wi thout nerit.

Respondent finally asserts that it exercised utnobst good
faith in the situation. It cites the testinmony of Denault in
containing the five gallon spill, the testinony of Jam eson in
reporting the condition, and Connor's testinony that he | acked
prior know edge.

I am not persuaded. True, Denault contained the five gallon
oil spill. But what of the rest of the accunulations. Fromthe
phot ographs it is apparent the accumul ations had not all been a
sudden occurrence. Jam eson did report the condition but
supervisors are in and out of the |ube bay during the day.
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Connor's lack of prior know edge fails to establish a defense.
H's testinmony that the crews "had been fastidious in keeping it
clean" (Tr. 609, 610) runs counter to the facts observed by those
persons who were in the | ube shop.

For these reasons Citation 337741 should be affirned.
Cvil Penalty

As previously noted the statutory criteria for assessing
civil penalties are set forth in 30 U S.C. 00820(a). The
operator's prior history indicates it was assessed 59 violations
in the two years beginning April 29, 1978 (Exhibit Pl). The
parties stipulated that the size of the operator's mne was
273,078 man hours per year (Tr. 3, 230, Notice of Assessnents).
The operator was negligent since the grease and oil accunul ati ons
wer e obvi ous and shoul d have been seen by supervisors. In
additi on the operator should have been particularily attentive to
this problemas the |ube bay since it had been cited in the
previ ous week for the same condition. The parties stipul ated that
t he proposed penalty will not adversely affect respondent's
ability to continue in business (Tr. 3).

The gravity of the violation is severe. A m splaced
snol dering cigarette could cause a fire with the possibility of
severe consequences. Respondent did not abate this condition
until the inspector ordered the mners withdrawn fromthe | ube
bay.

Considering the statutory criteria, | consider that the
proposed penalty of $1,250 is appropriate. It should be affirned.
Concl usi ons of Law

Based on the entire record and the factual findings made in
the narrative portions of this decision, the follow ng
concl usions of |aw are nmade:

1. The Conmmi ssion has jurisdiction to deci de these cases.
VST 81-79-M

2. Respondent viol ated the mandatory standards as alleged in
Citation Nos. 576949, 576958, 576959, 577061 A, and 577061 B
Further, the proposed penalties in the total sumof $2,122 are
appropriate for such violations and they should be affirned.

3. The settlement of Citation 576953 is approved toget her
with the anended penalty of $65. The violation as alleged is
affirmed but it shall not be classified as significant and
substanti al
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4. Respondent's notion to withdraw its notice of contest as to
Citation 576960 is granted. The citation and proposed penalty of
$195 are affirned.

5. Respondent did not violate the mandatory standards as
alleged in GCitation Nos. 576954, 336285, and 577061 C.
Accordingly, said citations and all proposed penalties therefor
shoul d be vacat ed.

WEST 81-81-M

6. Respondent viol ated the mandatory standard as alleged in
Ctation 337741. Further, the proposed penalty of $1,250 is
appropriate and it should be affirmed.

ORDER
Accordingly it is ORDERED
WEST 81-79-M

1. That the following citations and the penalties provided
therefor are affirned:

CI TATI ON NO PENALTY
576949 $ 255
576958 122
576959 295
577061A 725
577061B 725

2. The settlement of Citation 576953 is approved and a
penalty of $65 is assessed.

3. Citation 576960 and the proposed penalty of $195 are
affirnmed.

4. CGtations 576954, 336285, and 577061C and all proposed
penalties therefor are vacated.

VEST 81-81-M

5. Citation 337741 and the proposed penalty of $1,250 are
affirnmed.

6. Unl ess previously paid, respondent is ordered to pay the
total sumof $3,632 within 40 days of the date of this order

John J. Morris
Admi ni strative Law Judge

e
~FOOTNOTE_ONE

1 55.9-40 Mandatory. Men shall not be transported:
(c) Qutside the cabs and beds of nobil e equi pment,



except trains.

~FOOTNOTE_TWD
2 55.16-5 Mandatory. Conpressed and liquid gas cylinders
shal |l be secured in a safe nmanner

~FOOTNOTE_THREE

3 55.16-6 Mandatory. Valves on conpressed gas cylinders
shall be protected by covers when being transported or stored,
and by a safe |location when the cylinders are in use.

~FOOTNOTE_FQOUR
4 55.9-2 Mandatory. Equi pment defects affecting safety shal
be corrected before the equi pment is used.

~FOOTNOTE_FI VE
5 55.5-3 Mandatory. Hol es shall be collared and drilled wet,
or other efficient dust control neasures shall be used when

drilling nonwater-soluble material. Efficient dust control
measures shall be used when drilling water-soluble materials.
~FOOTNOTE_SI X

6 55.9-3 Mandatory. Powered nobil e equi prent shall be
provi ded with adequate brakes.

~FOOTNOTE_SEVEN

7 55.9-73 Mandatory. Defective equi pnment, renoved from
service as unsafe to operate, shall be tagged to prohibit further
use until repairs are conpl eted.

~FOOTNOTE_EI GHT

8 Mandatory. All flanmabl e and conbustible waste material s,
grease, lubricants or flanmable |iquids shall not be allowed to
accunul ate where they can create a fire hazard.



