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Sweet wat er Ur ani um Proj ect
M NERALS EXPLORATI ON COVPANY,
RESPONDENT

DEC!I SI ON
Appear ances: Robert J. Lesnick, Esq., Ofice of the Solicitor
U S. Department of Labor, Denver, Col orado,
Angel es, California, for Respondent.
for Petitioner;
Angel es, California, for Respondent.
Bef or e: Judge Morris
The Secretary of Labor, on behalf of the Mne Safety and
Heal th Admini stration, (MSHA), charges respondent, Mnerals
Expl orati on Conpany, with violating a safety regul ation
promul gat ed under the Federal Mne Safety and Health Act, 30
US. C 0801 et seq., (the "Act").

After notice to the parties, a hearing on the nmerits began
on Cctober 5, 1982 in Laram e, Wom ng

Respondent filed a post trial brief.
| ssues

The issues are whether respondent violated the safety
regul ation and, if so, what penalty is appropriate.

Juri sdiction

Respondent admits jurisdiction (Tr. 230).
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Citation 337761 all eges respondent violated Title 30, Code of
Federal Regul ations, Section 55.18-2(a) (FOOINOTE 1)

Sunmary of the Evidence

MSHA' s evi dence: Arnold Acosta, respondent's safety
director, advised MSHA Inspector Martin Kovick that an enpl oyee
had turned over his scraper in the pit area (Tr. 159-162). The
men went to the site of the accident, a stockpile area. They
| earned that while enployee Martinez was dunping his |oad the
rear end of the scraper slipped and the scraper turned over (Tr.
162-164).

Martinez, the injured driver, was to dunp his |load on top of
the topsoil pit. A blade was to then smooth it off.

Phot ogr aphs showed ruts where the | oader slipped over the
side of the area and they showed where the operator attenpted to
right his vehicle (Tr. 164, Exhibits P2-P5). The 20 foot roadway
narrowed at its nmost narrow point to 17 1/2 feet (Tr. 164, 165).

In the inspector's opinion the accident woul d probably not
have occurred if the area had been adequately berned (Tr. 167).
Further, a three to one slope would probably have prevented the
accident (Tr. 167). Possibly the accident woul d have occurred on
a tw to one slope but not on a four to one slope (Tr. 174). It
is the conpany's policy to maintain an angle at three to one but
hal f of the enpl oyees were not aware of that policy (Tr. 168).

In the inspector's opinion the slope was too steep for the
scraper. But the inspector did not neasure it, nor did he
determ ne the extent of it and he did not know what it was at the
time of the accident (Tr. 175).

There was nothing to indicate that the operator had exam ned
the work place before the shift (Tr. 169, 176). But the inspector
didn't recall if he had asked M. Day, the supervisor, if he
performed an inspection (Tr. 177). But Day told the inspector it
was okay to dunmp there (Tr. 178).

Respondent' s evi dence: David Day, a field shift supervisor
and scraper operator Baca testified for the respondent (Tr. 183,
184, 209).
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On Cctober 26 Day assigned Leonard Martinez and Fred Baca to
strip topsoil in the C3 pit area (Tr. 185). The work shift began
at 4 o'clock. Day arrived at the topsoil pile about 4:30 p.m The
operators had picked up their equipnent fromthe ready |ine. Wen
he arrived at the site the nmen got into Day's pickup and they
drove the entire area, locating the linmt stakes. They drove to
the top of the topsoil. At that point Day pointed out a nuddy
area 15 to 20 feet in dianeter (Tr. 186, 187). Day asked Baca to
put two or three loads in the nudpile and for the blade to snooth
it over to make a good base for the scrapers (Tr. 187). It took
about 15 mnutes for three men to drive the area (Tr. 189).
During his drive around the area Day pointed out the nudhol e but
he didn't see any hazards affecting safety (Tr. 190).

Day | earned about the rollover around 7:30 p.m, as dusk was
settling in. He was then enroute to get a portable light for the
dunping area (Tr. 189, 190).

Day had been working dirt with heavy equi prent for three
years. Starting at the north end of this stockpile there was very
little slope at the edges, not less than a 4 1/2 to 5 to 1 angle.
Proceedi ng southward the slope was about 5 to 1 (Tr. 191, 192).
The banked roadway varies froma 6 to 1 slope to a 3 to 1 sl ope.
The angl e of the slope where the scraper rolled over was 5 to 1
or between 5 1/2 to 6 to 1 (Tr. 193).

Day exam ned the scraper's tracks. In his opinion the front
end of Martinez's scraper went over the edge. Martinez could then

have turned his scraper downhill or he could have waited for
assistance. But he tried to drive back uphill and this caused the
scraper to slide further downhill (Tr. 197). Martinez was capabl e

of operating the scraper safely. He had driven it for a week in
daylight. Further, he had been trained to operate the scraper
(Tr. 198).

Since the roll over accident the conmpany has a witten policy
that there nust be a 3 to 1 slope at the edge of the stockpile
area (Tr. 199).

Day will evaluate slopes four to five tinmes during a
workshift. In reclamation they work 5 to 1 slopes (Tr. 200).

For various reasons MSHA' s phot ographs do not show the angle
of repose (Tr. 201-206).

Baca did not see any hazards at the site. Day instructed the
operators to dunp close to the edge so the bl ade could wi den the
pile (Tr. 212). The slopes of the topsoil pile varied from3 to 1
to 5to 1 (Tr. 213, 214).
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Baca didn't see the rollover but he saw the scraper lights
shining in the air. He also saw Martinez craw ing out of the
overturned equi prent (Tr. 212, 213).

MBHA' s Rebutt al

Thi s evidence purports to nmeasure the angle of repose from
t he phot ographs. But Inspector Kovick had never taken angles from
a phot ograph. Further, he had not been trained in that regard
(Tr. 222).

Di scussi on

Section 55.18-2 requires, in part, that the operator
designate a conpetent person to exam ne a working place at | east
once each shift for conditions that mght adversely affect safety
or health. MSHA's failed in its burden of proving the initial
requi renent of the regulation. In addition, Day's experience
establishes his expertise. Further, it is virtually
uncontroverted that Day nmade an inspection with operators Baca
and Martinez at the beginning of the shift.

The evidenciary thrust of petitioner's case concerning
adverse safety conditions is twofold: first, it is asserted that
at the point of the turnover the area was not bermed. Further, it
is asserted that an excessively sharp slope at the edge of the
stockpile, (less than an angle of 3 to 1), caused the rollover.

On the issue of whether the area was adequately berned |
concl ude that berns were not required. Wtnesses Kovick referred
to a "roadway" as being 20 feet wide. (Tr. 164, 165). But on this
issue | credit Day's testinony that the area where the acci dent
occurred was the area where the topsoil was being dunped by the
scrapers (Tr. 186). In addition, if the factual situation called
for berms, then MSHA shoul d have cited respondent for violating
t he applicabl e bermor dunping regul ation

The additional facet of petitioner's case is that the
excessively sharp slope caused the rollover. On this point |
credit respondent's evidence. Wtness Day, in charge of the area,
and inspecting it daily was in a nmuch better position than the
i nspector to testify as to the angle of the slope. | credit Day's
version that the slope varied at various points between an angle
of 3to1to an angle of 7 to 1

The inspector's contrary concl usi on concerning the angle of
the slope is not persuasive. He didn't nmeasure, didn't determ ne
and didn't know the angle of the sl ope.

Further, | reject MSHA' s rebuttal evidence. The neasurenents
on Exhibits P6 and P7 do not establish the extent of the angle of
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the slope. For one thing there is no permanent or fixed point in
t he phot ographs than can forma basis to judge the angle. In
addition, the horizon in both photographs sits at different
angles. Finally, the inspector |acks training and expertise to
arrive at any conclusions that woul d establish an angle of repose
by drawi ng |ines on photographs.

Based on the facts and the concl usions of |aw stated herein
I conclude that Ctation 337761 shoul d be vacat ed.

Accordingly, | enter the follow ng:
ORDER

Citation 337761 and all proposed penalties therefor are
vacat ed.

John J. Morris
Admi ni strative Law Judge

AAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAARAAA
~FOOTNOTE_ONE

1 55.18-2 Mandatory. (a) A conpetent person designated by
the operator shall exam ne each working place at |east once each
shift for conditions which nmay adversely affect safety or health.
The operator shall pronptly initiate appropriate action to
correct such conditions.



