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Appear ances: F. Alfred Sines, Jr., Esg., Anderson, Sines
& Haslam L.C., Beckley, Wst Virginia, for
Conpl ai nant ;
Robert M Vukas, Esqg., Pittsburgh, Pennsyl vani a,
for Respondent.

Bef or e: Judge Steffey

Pursuant to an order consolidating i ssues and providing for
hearing i ssued Decenber 22, 1982, an 8-day hearing in the
above-entitl ed proceeding was held on February 1 through February
4, 1983, and April 5 through April 8, 1983, in Beckley, West
Virginia, under section 105(c)(3), 30 U S.C [815(c)(3), of the
Federal M ne Safety and Health Act of 1977. The conpl ai nt was
filed on July 29, 1982, as amended on Septenber 27, 1982, by
Kenneth D. Pittman alleging that he was unl awful |y di scharged by
Consol i dati on Coal Conpany on January 18, 1982, in violation of
section 105(c)(1) of the Act. The conplaint was fil ed under
section 105(c)(3) of the Act after conplainant had received a
letter fromthe Mne Safety and Heal th Adm ni strati on advising
himthat MHSA's investigation of his conplaint had resulted in a
finding that no violation of section 105(c)(1) of the Act had
occurred.

Conpl ainant filed his initial brief on June 20, 1983, and
respondent filed its brief on August 18, 1983. Conplainant filed
areply brief on Septenber 20, 1983. In addition to the usua
credibility determ nati ons which have to be made in nost
di scrim nation proceedi ngs, respondent's brief poses the
follow ng issues: (1) Did conmplainant engage in any protected
activities prior to his discharge? (2) If conplainant did engage
in any protected activities, did those activities contribute in
any way to conpl ainant's discharge? (3) Assum ng, arguendo, that
conpl ai nant did engage in protected activities, did Consolidation
Coal Conpany (Consol) have a legitimte business reason for
di scharging himfor matters which are not protected under the
Act? (4) As a matter of policy, would a di sobedi ence of the
m ning | aws be encouraged, if it were to be
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found that conplainant engaged in a protected activity when he
knowi ngly carried out an unlawful order given to himby the nine
f or eman?

On the basis of credibility determ nations herei nafter made,
I find that conpl ainant's di scharge was not notivated by any
protected activities and that conpl ai nant was di scharged for
| egitimate business reasons. It is unnecessary for me to consider
the fourth issue raised in Consol's brief because the facts do
not support a finding that Consol's nanagenent ordered
conpl ai nant to produce coal in violation of the mandatory health
and safety standards.

Fi ndi ngs of Fact

Based upon the denmeanor of the witnesses and the reliable,
credi bl e evidence, the follow ng findings of fact are nade:

1. Conpl ai nant, Kenneth D. Pittman, began working for coa
conpani es in February 1970 (Tr. 13). He received a certificate as
a certified mne foreman on April 13, 1976, and began working for
respondent, Consolidation Coal Conpany, on May 15, 1976, as an
assistant section foreman (Exh. 3; Tr. 19; 24). He received a
pronmotion to section foreman in August 1976 and conti nued wor ki ng
in that capacity until he was discharged on Monday, January 18,
1982, for produci ng coal wi thout establishing and maintaining
adequate ventilation in the working section or, in the words used
in his personnel file, for "unsafe work performance" (Tr. 54).

2. The events leading up to Pittman's di scharge began to
occur on Friday, January 15, 1982. On that day, Pittman started
producing coal in five entries which were to be developed to the
right of a pillared-out area in the 3B Section of Consol's
Rowl and No. 3 Mne (Exh. 21; Tr. 76). Pittman recogni zed at the
begi nning of his day shift that an inadequate vol unme of air was
avail abl e on his section because the bl ades in his anenoneter
woul d not turn when he tried to obtain an air reading for the No.
1 entry which he was planning to cut into the new produci ng area
(Tr. 87). He believed that some air was |eaking around the
tenmporary curtains which had been placed across the entries
| eading into the pillared-out area and he al so believed that sonme
air was goi ng back down the track entry outby the prospective new
produci ng area (Tr. 89; Exh. 21).

3. Pittman called the mne foreman, Fred Thomas, on the
phone and advi sed hi mthat he was unable to obtain any air in the
new area and that he believed the air was primarily bleeding into
the pillared-out area and was passing through the gob to the
out side of the m ne through sone hol es or "punchouts" which had
been nmade to the surface for the express purpose of preventing a
build up of noxious gases in the pillared-out area (Tr. 90).
Thomas asked Pittman about the condition of his curtains and
Pittman told Thomas that he had al ready hung
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doubl e curtains along the pillar Iine. Thomas replied that
Pittman had put his curtains in the wong place because they
shoul d have been pl aced about one break outby the pillar line,

but Pittman advi sed Thonas that he had already installed them on
the gob line or pillared-out area and that he believed he needed
seven pernmanent stoppings nmade of cinder blocks to prevent air
fromleaking into the gob area (Tr. 1800). Thomas replied that he
believed Pittman only needed four permanent stoppings (Tr. 91).

4. Pittman clainms that Thomas told himto go ahead and
produce coal as well as he could and that he would i nmedi ately
send in sonme blocks for construction of permanent stoppings (Tr.
101). Pittman said that the dust on the section was so bad that
if you stood on the right side of the continuous-m ning machi ne,
you "couldn't see anything"” (Tr. 101). Although the nen on
Pittman's crew conpl ai ned about excessive dust, they produced 109
shuttle cars of coal before quitting tinme at 3:30 p.m (Tr.
102-103). The miners produced coal in the extrenely dusty
at nosphere because they understood that Pittman m ght get fired
if he had refused to produce coal in accordance with Thomas
all eged instructions for Pittman to produce coal as well as he
could until the cinder blocks requested by Pittman coul d be sent
to the 3B Section (Tr. 125; 467; 929; 980; 1121; 1138).

5. The day follow ng the production of coal wthout adequate
ventil ation was Saturday, January 16, 1982. Saturday is used for
mai nt enance work rather than production of coal. Pittman was the
only section foreman who was schedul ed to work on January 16,
1982 (Tr. 110). Six mners were assigned by Thomas to assi st
Pittman i n advanci ng the conveyor belt on 3C Section where
Pittman did not normally work (Tr. 110-113; 115). Although sone
supplies were taken to Pittman's 3B Section on Saturday (Tr.

848), those supplies did not include the cinder blocks which
Thomas had allegedly promised to send to Pittnman's section on the
previous day (Tr. 116). Thomas did not have the cinder bl ocks
delivered to the 3B Section because he believed that the
avai | abl e men shoul d be used for the purpose of replacing sone
trailing cables on equipnent in the 3A Section (Tr. 848; 1810).

6. The next day on which Pittman worked was Monday, January
18, 1982. Pittman clainms that he reported for work about 7:30
a.m and inquired of mners who had worked on the mdnight to-8
a.m shift whether any cinder bl ocks had been taken to the 3B
Section during that shift and received a negative reply. Pittman
clains that he tal ked to Thomas about the urgent need of
constructi on of permanent stoppings along the pillared-out area
in 3B Section and that Thomas prom sed to send into the mne the
ci nder bl ocks needed for construction of permanent stoppings.
Pittman al |l eges that when he arrived on his section on Mnday, he
had t he usual Monday safety neeting, found that
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he had "no" air, and again called Thomas, as he had on Fri day,
and told himthat he had no air and that the men were refusing to
work without air (Tr. 121-122). Thomas again allegedly told
Pittman to get the men to work and that Jerry Toney, the belt
foreman, was in the process of bringing in blocks to build the
stoppings (Tr. 123). Pittman passed on to his crew Thomas's

al  eged request that they work and they again agreed to work

wi t hout adequate ventil ati on because they knew that Thonas had

t hreatened several times to discharge Pittman (Tr. 125; 199).

7. Jerry Toney subsequently arrived on the 3B Section with
two flatcars | oaded with cinder blocks as well as two supply nen
to unload the blocks and three mners to stack the blocks in the
pl aces where Thomas had ordered the constructi on of pernmanent
stoppings (Tr. 1697). Pittman asked Jerry Toney if he needed any
of Pittman's crewto help in constructing the stoppings and Toney
replied that he only needed Pittman's unitrak or scoop operator
for the purpose of hauling the blocks to the respective |ocations
where the stoppings were to be constructed (Tr. 126; 1699).

Al though Pittman clains that Toney instructed himto produce coa
whi |l e the stoppings were being constructed, Toney clains that no
such question regardi ng the production of coal arose because
Pittman's crew was al ready producing coal at the time he arrived
on Pittman's 3B Section (Tr. 126; 1011; 1700). Toney's version of
that conflicting testinony is accepted as correct because the

di spatcher’'s report shows that Pittman reported that production
had begun at 8:42 a.m and that Toney did not arrive on the 3B
Section until 9:51 a.m (Exh. C). Toney's crew was able to stack
the bl ocks as fast as the unitrak operator delivered themat the
respective stopping sites so that the stacking of all of the

per manent stoppings had been conpleted by 1 p.m (Tr. 1042,
1701).

8. When Pittman called out his mdday production report on
Monday, the mne foreman, Thomas, answered the phone and advi sed
Pittman that the mne superintendent, Nornman Bl ankenship, and a
newly hired m ne engi neer, Kent Wight, would be visiting his 3B
Section that afternoon and Pittman replied that "Everything | ooks
good to nme" (Tr. 1890). Jerry Toney left the 3B Section about 1
p.m to check on a newy installed belt conveyor in the 3C
Section and encount ered Bl ankenshi p, Thomas, and Wight in that
section (Tr. 1702-1703). Toney soon thereafter returned to the 3B
Section and advised Pittman that his superiors were on their way
to visit his 3B Section (Exh. €. Pittman told Toney that
"Everything's okay" (Tr. 1704).

9. About 2 p.m, Blankenship, Thomas, and Wight arrived on
the 3B Section and Bl ankenshi p very soon thereafter found the
operator of the continuous-m ning nmachi ne produci ng coal under
such dusty conditions that Blankenship could hardly see the
lights on the machine (Exh. C Tr. 2006). Bl ankenship
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i medi ately ordered the operator to back the continuous mner out
of the entry until ventilation could be restored (Tr. 154; 1893).
VWhen Pittman asked Bl ankenshi p what was happeni ng, Bl ankenship
asked Pittman to obtain an air reading and Pittman replied that
he could not do so because he had | ost his watch (Tr. 2006).

Bl ankenship went to the main intake entry for the 3B Section and
obtained an air velocity of 26,000 cubic feet per mnute (cfm
whi ch he knew was sufficient to provide the required 9,000 cfm at
the | ast open crosscut as well as the required 3,000 cfmat each
wor king face (Tr. 1706; 2007). Bl ankenship also found that sonme
pi eces of belting being used as a stopping at the No. 2 entry

i nby the tail piece had space between the pieces of belt so that a
consi derabl e anount of air was | eaking down the conveyor belt
entry and Thomas and Jerry Toney found that a check curtain in
the No. 3 entry was torn and only partially hung so that air was
escaping into that entry (Tr. 1705; 1897; 2008). After curtains
were placed over the belting in the No. 2 entry and additiona
curtains were hung in the No. 3 entry, Bl ankenship and Thomas
obtained an air velocity of 16,500 cfmin the intake of the area
where Pittman had been producing coal and a velocity of 13,400
cfmin the |l ast open break of the area where Pittman had been
produci ng coal (Tr. 1707; 1898; 2009).

10. Bl ankenship then asked Pittman to take a readi ng behind
the curtain in the entry where the continuous m ner had been
operating and told himto resune production of coal if everything
was all right (Tr. 2009-2010). A period of only 15 m nutes
el apsed between the tine Bl ankenship found i nadequate air and the
ti me when production was resuned (Tr. 1710; 1897; 2009).

Bl ankenshi p wat ched t he conti nuous-m ni ng machi ne run | ong enough
to satisfy himthat the ventilation problemno |onger existed
(Tr. 2010). The operator of the continuous-m ning machi ne, Basile
Green, testified that the dusty conditions under which he had
been working all day were elim nated after Bl ankenship stopped
producti on and worked on the ventilation system (Tr. 1120; 1136).

11. After Bl ankenship, Thomas, and Wight had returned to
the surface of the m ne on Monday, Bl ankenship checked the
fireboss books and found that Dennis MConnell, the section
foreman who worked on the evening, or 4 p.m-to-ndnight shift,
on Friday, January 15, 1982, had reported air velocities of 9,100
cfmfor both the intake and | ast open break (Exh. 18, p. 55; Tr.
1648) and that Pittman had reported 9,000 cfmfor the intake and
no entry was made for the [ ast open break (Exh. 18, p. 53; Tr.
108). McConnell had, by then, already reported for work on Monday
so that Bl ankenship was able to ask himin person whet her he had
just witten that figure in the book or had actually obtained it.
McConnel | assured Bl ankenship that he had actually obtained the
vel ocities shown in the book and
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al so advi sed Bl ankenship that the shift foreman, George Tayl or
had been on the 3B Section on Friday and had al so taken an air
readi ng. Bl ankenshi p asked Tayl or what velocity he had obtai ned
and he stated that he had obtained a velocity of 10,000 cfm at
the | ast open break. Bl ankenship noted that no entries in the
book, including those reported by Pittman, had been | ess than the
required velocity of 9,000 cfm (Tr. 2011-2012). Bl ankenship then
ordered Thomas and Pittman to report to his office as soon as
Pittman had conme out of the mne at the end of his shift (Tr.
2013).

12. After Pittman and Thomas had reported to him
Bl ankenshi p advised Pittman that the operator of the
cont i nuous-m ni ng machi ne and his hel per had told hi mwhen he
stopped themfrommning that they had conplained to Pittman
about the dust at the beginning of the shift and that Pittman had
asked themto run the m ner because Jerry Toney was conming to the
section to construct pernanent stoppings so as to provide the air
velocity they needed (Tr. 2014). Bl ankenship said that Pittman
stated that Thomas knew he was produci ng coal w thout adequate
ventilation. Thomas's reply to that allegation was that Pittman
was telling a "damm lie" (Tr. 2015). Bl ankenship stated that he
bel i eved Thomas was telling the truth because he had al ready had
Pittman lie to himon previous occasions and that he knew t hat
Thomas was aware of his feelings pertaining to safety and that he
did not believe Thomas woul d have taken himto the 3B Section if
he had known in advance that Pittnman was operating w thout
adequate ventilation (Tr. 2020). Bl ankenship rem nded Pittman of
the tines when he had warned Pittman about producing coal in
vi ol ation of the roof-control plan and about havi ng suspended
Pittman for 5 days w thout pay for a second violation of his
instructions as to the construction of cribs before naking a
pushout in a pillaring operation (Tr. 2013).

13. Bl ankenship was called out of his office during his
di scussion with Pittman. He tal ked with Thomas in the hall at
that time and asked Thomas to give Pittman an opportunity to
resign so that no record of a discharge would show in his
personnel file. Wen Bl ankenship returned to the office, Thomas
advised himthat Pittrman would not quit. Therefore, Bl ankenship
di scharged Pittman as of that day, January 18, 1982 (Tr. 2019).

The findings of fact set forth above support a concl usion
t hat Consol's managenent di scharged Pittman for know ngly
operating his section wi thout adequate ventilation in violation
of Federal regulations and Consol's ventilation system nethane,
and dust control plan (Exh. 19). The preponderance of the
evi dence, as hereinafter explained, supports a finding that
Pittman's di scharge did not involve a violation of section
105(c) (1) of the Act.
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Consi deration of Parties' Argunents

Overview of Parties' Briefs

Pittman's initial brief argues in Part | (pp. 8-18) that
Pittman made safety conplaints to the mne foreman about a | ack
of adequate ventilation on his section and that those conplaints
were protected activity under section 105(c)(1) of the Act which
provi des as foll ows:

(c) (1) No person shall discharge or in any manner

di scrim nate agai nst or cause to be di scharged or cause
di scrimnation against or otherwise interfere with the
exercise of the statutory rights of any mner
representative of mners or applicant for enploynment in
any coal or other mne subject to the Act because such
m ner, representative of miners or applicant for

enpl oynment has filed or made a conpl ai nt under or
related to this Act, including a conplaint notifying
the operator or the operator's agent, or the
representative of the mners at the coal or other mne
of an alleged danger or safety or health violation in a
coal or other mine, or because such m ner
representative of mners or applicant for enploynment is
t he subject of medical eval uations and potenti al
transfer under a standard published pursuant to section
101 or because such mner, representative of mners or
applicant for enploynent has instituted or caused to be
instituted any proceeding under or related to this Act
or has testified or is about to testify in any such
proceedi ng, or because of the exercise by such m ner
representative of mners or applicant for enploynment on
behal f of hinself or others of any statutory right

af forded by this Act.

Pittman's initial brief contends in Part Il (pp. 19-30) that the
nmotivation for Pittman's di scharge was his having annoyed the

m ne foreman by maki ng conpl ai nts about inadequate ventilation on
his section on Friday and Monday and by having urged the nine
foreman on Saturday to send cinder blocks to his section so that
per manent stoppings could be constructed. Pittman's brief has a
Part 111 (pp. 31-37) which does not begin with a subject-nmatter
headi ng, but that portion seens to be devoted to an argunent that
Pittman's di scharge invol ved disparate treatnent. Part 1V (pp.
38-40) concl udes that
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Pittman woul d not have been discharged if it had not been for his
reporting of inadequate ventilation to the mne foreman. (FOOINOTE 1)

Consol's brief (Part I, p. 1) states correctly that Pittman
was di scharged for know ngly having operated his section on
Monday wit hout adequate ventilation. Pittman's excuse for having
violated an inportant health and safety regulation was that the
m ne foreman had asked himto produce coal until such tinme as
ci nder bl ocks could be brought into the mne for construction of
per manent st oppi ngs.

Part Il (pp. 1-2) of Consol's brief lists the issues which
have already noted in the second paragraph of this decision. Part
[1l (pp. 2-8) of Consol's brief is entitled "Testinonial Facts"
and provides an accurate summary of the record. Part IV (pp.
9-34) of Consol's brief discusses all of the issues raised in
this proceeding and contends that Pittman was not di scharged for
havi ng engaged in any activity protected under the Act. Conso
argues that Pittman was treated no differently from ot her
enpl oyees who have been di scharged or otherw se disciplined.
Consol's brief shows that the docunmentary evidence introduced in
this proceedi ng was produced before Pittman was di scharged and
that the preshift books show that Pittman deliberately falsified
the records in an attenpt to support his claimthat he could not
obt ai n an adequate anount of air on his section on January 15 and
18, 1982, without having pernmanent stoppings constructed, that
the credibility of all of the UMM enpl oyees who testified in
Pittman's behal f was | argely destroyed by their inconsistent
testinmony and by the fact that one of Pittman's w tnesses, Randy
Wor kman, testified with great vividness and detail about facts
whi ch occurred at the m ne on January 15, 1982, although Wrkman
did not actually report for work on that day. Part V (p. 35) of
Consol's brief is a conclusion asserting correctly that Pittman's
conpl ai nt shoul d be dismssed for failure to show that his
di scharge involved a violation of section 105(c)(1) of the Act.
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Part | (pp. 1-2) of Pittman's reply brief clainms that Consol's
safety record at the Row and No. 3 M ne nay be based on
m sl eadi ng statements in accident reports. Part Il (pp. 2-5)
addresses the issue of credibility by arguing that conpany or
manageri al enpl oyees have nore reason to testify falsely than
UMM or wage enpl oyees because UMM enpl oyees are protected from
di scrimnation by their \Wage Agreenment, whereas manageri al
enpl oyees are vul nerable to di scharge and deni al of pronotiona
advancenent if they should testify in support of an enpl oyee who
has been discharged. Part 11l (pp. 5-6) of Pittman's reply brief
argues that Pittrman is not the only enpl oyee Consol or an
affiliate has discharged for "just follow ng orders”, citing
Judge Fauver's decision in Roger D. Anderson v. Itnmann Coal Co.
4 FVMBHRC 963 (1982). Part IV (pp. 6-16) of Pittman's reply brief
argues that Consol's notivation for discharging Pittman was its
obsession with achi eving production as cheaply as possible at the
expense of slighting safety considerations. Pittman's reply brief
does not even attenpt to answer the precise credibility issues
di scussed in Consol's brief.

The Parties' Burden of Proof in D scrimnation Cases

The test for determ ni ng whether a conpl ai nant has shown a
vi ol ation of section 105(c)(1) of the Act was given by the
Conmi ssion in Pasula v. Consolidation Coal Co., 2 FMSHRC 2786
(1980), rev'd on other grounds sub nom, Consolidation Coal Co.
v. Ray Marshall, 663 F.2d 1211 (3d Cir.1981). Sonme of the
Conmi ssion's | anguage pertaining to the burden of proof was
tenmporarily reversed in Wayne Boich d/b/a WB. Coal Co. v.
FMSHRC, 704 F.2d 275 (6th Cr.1983), but thereafter the
court vacated its decision reported at 704 F.2d 275, except for
its rulings as to back-pay issues, in Wayne Boich d/b/a WB. Coa
Co. v. FMS HRC, 719 F.2d 194, Sixth Crcuit No. 81-3186,
Cct ober 14, 1983, leaving intact the Commission's rationale
regarding the requirenments for proving a violation of section
105(c) (1) of the Act. The test set forth by the Commi ssion in
Pasul a reads as follows (2 FMSHRC at 2799-2800):

We hold that the conpl ai nant has established a prinma
facie case of a violation of section 105(c)(1) if a
pr eponder ance of the evidence proves (1) that he
engaged in a protected activity, and (2) that the
adverse action was notivated in any part by the
protected activity. On these issues, the conplai nant
nmust bear the ultimte burden of persuasion. The
enpl oyer may affirmatively defend, however, by proving
by a preponderance of all the evidence that, although
part of his notive was unlawful, (1) he was al so
notivated by the mner's
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unprotected activities, and (2) that he woul d have
t aken adverse action against the mner in any event
for the unprotected activities alone. On these
i ssues, the enployer nust bear the ultinmate burden
of persuasion. It is not sufficient for the
enpl oyer to show that the m ner deserved to have been
fired for engaging in the unprotected activity; if
t he unprotected conduct did not originally concern
t he enpl oyer enough to have resulted in the sanme
adverse action, we will not consider it. The enpl oyer
must show that he did in fact consider the
enpl oyee deserving of discipline for engaging in
the unprotected activity alone and that he woul d
have di sciplined himin any event. [Enphasis in
original.]

Pittman's Di scharge Was Not Mdtivated By Pittman's Protected
Activity

As indicated in Finding No. 3, supra, Pittman called Thomas,
the m ne foreman, on Friday, January 15, 1982, to report that he
did not have any air on the section. The di scussi on which ensued
shows that Thomas inquired about the condition of Pittman's
tenmporary stoppi ngs and suggested to Pittman that he had erected
themin the wong places, but Pittman defended his placenent of
the curtains and contended that his |lack of adequate ventil ation
woul d be elimnated only if permanent stoppings were installed
along the gob line or the pillared-out area from which they had
wi t hdrawn on the previous day, January 14. Thomas agreed to send
in cinder blocks for construction of permanent stoppings al ong
the gob line, but Pittman clains that Thomas told himto produce
coal until such time as the permanent stoppings could be
constructed (Exh. 21).

As indicated in Finding No. 4, supra, Pittnman's crew
produced 109 shuttle cars of coal on Friday despite the dusty
condi tions which prevail ed. The mners produced coal without
adequate ventil ation because they understood that Pittman had
been threatened with di scharge by Thomas and they did not want to
endanger Pittman's job by refusing to work until adequate
ventil ation had been established. Although Pittnman worked on
Sat urday, January 16, 1982, which was a nonproduci ng day, he
wor ked on an extension of the conveyor belt in 3C Section and no
ci nder bl ocks were sent to his 3B Section on Saturday (Finding
No. 5, supra).

On Monday, January 18, 1982, Pittnan again failed to find an
adequate velocity of air on his section and again called Thomas
and advised himthat he did not have any air on the section and
again Pittman clains that Thomas asked himto produce
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coal until such time as Jerry Toney could bring in cinder blocks
and construct pernmanent stoppings on the section. Pittman
thereafter, as he had on the previous Friday, told his nen that
Thomas wanted himto produce coal until the stoppings could be
built and the nmen again produced coal with the realization that
Pittman's job woul d be jeopardized if they declined to run coal
until adequate ventilation could be provided (Finding No. 6,
supra).

Pittman's initial brief (pp. 19-30) argues that Pittman's
calls to Thomas concerning ventilation were safety conplaints
which irritated Thomas so nuch that Thonmas said nothing in
Pittman's def ense when the m ne superintendent, Bl ankenshi p,

i nspected the 3B Section on Monday and di scharged Pittnman after
finding himto be producing coal w thout adequate ventilation
(Finding Nos. 9-13), supra).

There can hardly be any argument but that a section
foreman's report to the mne foreman of inadequate ventilation is
an act which is protected under section 105(c)(1) of the Act, but
under the Pasula test, supra, Pittman is obligated to prove that
his discharge * * * was notivated in any part by the protected
activity.” Even if everything Pittman alleged in this proceedi ng
were true, neither Thomas nor Bl ankenshi p woul d have had any
reason for discharging Pittman for calling Thomas on Friday and
Monday to report that he had i nadequate ventilation on his
section. Thomas, of course, did not discharge Pittman, but if he
had, Pittman's reporting of inadequate ventilation would not have
been an irritant to Thomas because Exhibits A and C show that
Pittman produced at |east an average anount of coal on both
Friday (109 shuttle cars) and Monday (100 shuttle cars).
Pittman's production was greater than that achi eved by 3C Section
on both days and greater than 3A Section on Friday. On Monday,
the 3A Section did outproduce Pittman's 3B Section by 11 shuttle
cars.

Both of Pittman's briefs argue extensively (Initial, pp
19-30, and Reply, pp. 6-8) that Thomas was so production
oriented, that he would have been greatly upset with Pittman for
calling himon two successive production days to advi se himthat
there was "no" air on the section. Since Thomas obtained a very
sati sfactory run of coal fromPittman's section on both days,
Pittman's claimthat his calls about a lack of air on his section
annoyed Thomas so much that Thomas wanted to see hi m di scharged
is not supported by the preponderance of the evidence. Thomas did
not send the cinder blocks which Pittman requested until Mnday.
Since Pittman's calls did not cause Thomas to take action toward
constructing permanent stoppings any sooner than he had pl anned
to do so, there is nothing in the record to show that Pittnman's
havi ng reported i nadequate ventilation to Thomas on Friday and
Monday woul d have been such an annoyance to Thomas that he woul d
have been notivated by
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those calls to discharge Pittman for that reason. Therefore, for
t he reasons given above and for the reasons hereinafter given, |
reject Pittman's claimthat his di scharge was notivated by
Pittman's protected activity of having reported i nadequate
ventilation to Thonas on Friday and Mbynday.

| have noted that the parties' briefs refer repeatedly to
certain incidents which occurred during Pittman's 5 years and 8

nont hs of enpl oynment by Consol. In order to facilitate the
parties' review of nmy decision, and the Commission's reviewif a
petition for discretionary review is subsequently granted, I am

setting forth below a Tabl e of Contents to assist the parties in
finding the place in ny decision where | have indicated ny
findings with respect to various factual and |egal argunents nade
by the parti es.
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Pittman's Testinony Mist Be Gven a Very Low Credibility Rating

Consol's brief (pp. 23-34) pointed out so many credibility
defects in Pittman's testinony, that Pittman's reply brief did
not even attenpt to rebut Consol's specific argunments. All that
Pittman's reply brief (pp. 2-5) could use as a rebuttal argunent
was that the conpany or managerial enpl oyees who testified on
behal f of Consol are nore likely to perjure thenselves than the
UMM enpl oyees who testified on behalf of Pittman because UMM
enpl oyees are protected fromdiscrimnatory action by their \Wage
Agreenent, whereas managerial or salaried enpl oyees are
conpletely at the mercy of Consol if they fail to support
Consol's position in a discrimnation proceeding. There is no
doubt some validity in Pittman's argunent that manageri al
enpl oyees are likely to be notivated toward supporting their
enpl oyers and | always take that tendency into consideration in
evaluating their testinony. On the other hand, UMM enpl oyees are
prone to support each other, especially when the discipline
handed out to a section foreman, as in this case, spills over
onto the UMM enpl oyees who were working for the section foreman
who i s disciplined. |Inasnuch as Bl ankenship criticized the
operator of the continuous-m ning machine for running w thout
adequate ventilation, he also had a reason for supporting
Pittman's claimthat the only reason they were runni ng w thout
adequate ventilation was that Thomas had asked Pittnman to get
themto run coal despite a |ack of adequate ventilation (Tr.
1154).

Credibility of witnesses, however, is a matter which a judge
| earns to perceive on the basis of their demeanor while
testifying and on the basis of the pattern of inconsistent
testimony which accrues in a | engthy hearing such as the one in
this proceeding. | shall hereinafter denonstrate by specific
references to the record why | believe that nearly all the
al l egations nade by Pittman in this proceeding nmust be rejected
intheir entirety as being outright fabrications nade in a
desperate effort to regain the job which he | ost by reason of
i nconpet ence or indifference or both.

Pittman's Unsupported C ai mof Having Erected and Rechecked
Tenpor ary Stoppi ngs

Pittman testified that he had his crew erect double curtains
as tenmporary stoppings along the pillared-out area on
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Friday, January 15, 1982, and also had theminstall tenporary
stoppings in the original area of devel opnment of the 3B Section
to prevent air fromgoing down the track or belt entry (Exh. 21
Tr. 82-87). After the work on stoppings had been conpl et ed,
Pittman clainms that he tried to take an intake air reading in the
No. 1 entry of the new places which they were going to start
driving to the right of the pillared-out area, but Pittman clainms
that his anemoneter would not even turn (Tr. 88). He then called
Thomas, the mine foreman, and told himthat he could get no air
on his section. Thomas advised Pittman to go hang some curtains,
but Pittman replied that he had al ready hung the curtains and
still could not obtain air for his section. Pittrman then told
Thomas that he would not be able to ventilate the new produci ng
area until seven pernmanent stoppings had been constructed (Tr.
93-100). Pittman clainms that Thomas subsequently asked himto
produce coal until the stoppings could be constructed and he did
so (Tr. 100-101).

On Monday, January 18, 1982, Pittman again coul d obtain no
air reading and called Thomas to advise himthat he had no air
and that the men were refusing to work until an adequate anount
of ventilation could be provided. Pittman clains that Thomas
again asked himto get the nmen to produce coal until cinder
bl ocks could be delivered to the 3B Section and permanent
stoppi ngs could be built. The nmen again produced coal w thout
havi ng adequate ventilation (Tr. 123-125).

Despite Pittman's claimduring his direct testinony that he
had his nmen erect double curtains along the gob area and inby the
belt, he was unable on cross-exam nation to state how many
curtains were already up or how many he hung even though he al so
clained that he * * * went over them nyself and proceeded to
tighten themall up and do everything to them (Tr. 323). Pittman
tried to excuse his failure to obtain an adequate amount of air
by saying that he did not have authority to ask that supplies be
brought in (Tr. 369), but he had testified previously that he had
requested 15 curtains to be brought in on January 14 and that he
had received them on January 15 and had used themto instal
doubl e curtains along the gob line (Tr. 82). Mreover, Pittnman
testified that * * * | required a stopping to be erected
across the belt entry because of the loss of such a high anmount
of air being | ost going back down across the overcast and the
belt" (Tr. 279). Subsequently, Pittman stated that the cinder
bl ocks had been delivered for construction of his "required"
stoppi ng, but that the stopping was never actually built and, if
it had been, it would have stopped the bl eeding of air down the
belt entry to the track (Tr. 412).

Pittman eventually testified that he did not know how many
curtains he erected along the gob line, that he had two nen
wor ki ng on them and that they did not work together and that he
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did not know what his nen had done. Wen he was reminded that he
had said the curtains were nailed to wood, he said that a wooden
piece is attached to a roof bolt in each entry during initial
devel opnent in case a stopping is needed at a later tine in any
entry and that all stoppings are nailed to that piece of wood
(Tr. 440-442). Although Pittman had originally clained that he
had his men hang doubl e curtains along the gob line, Pittman
eventual ly testified that he could not say for certain that he or
his men had erected any stoppings or whether they had nerely
tried to tighten curtains which already exi sted al ong the gob
line (Tr. 443).

| agreed with Pittman that it m ght be reasonable for him
not to know for certain what his nmen had done (Tr. 443), but it
| ater turned out that when the nen on his crew testified, they
did not know what they had done either. Danny Bl evins, the
roof -bol ti ng machi ne hel per, testified only that he and the
operator of the roof bolter * * * tightened up the air com ng
up there to the working place there" (Tr. 448).

Darrell MacDaniel, the helper to the operator of the
conti nuous-m ni ng machi ne, testified that he thought the evening
shift had hung some curtains and that he and the operator of the
conti nuous mner hung sone curtains. He first stated that none of
the curtains were nailed at the bottomand adnmitted that failure
to secure the curtains at the bottomwould allow air to |eak
under the bottons of the curtains (Tr. 883). Thereafter, he
suppl enented his testinony by stating that they had done all they
could with the curtains * * * unless you m ght have put
somet hi ng heavy on [the bottonms of the curtains]. | don't know.
There was tinbers and stuff, but I don't know if that would have
hel ped or not" (Tr. 890).

Theodore Robert MIlam the nmechanic on Pittman's 3B Section
testified that on Friday, January 15, 1982, "everybody" hel ped
hang curtains along the pillared-out area and that they "put crib
bl ocks and tinbers on the bottomof themto keep them from
bl owi ng out, and this was done" (Tr. 904). Mlamfirst testified
on cross-exam nation that every nmenber of Pittman's crew hel ped
hang t he six doubl e-check curtains along the pillar |ine, but
then stated that the evening shift had al ready hung the curtains
before Pittman's crew arrived on the 3B Section on Friday
nmorni ng. M1 am al so confirned on cross-exan nation that they had
used crib blocks and tinbers at the bottons of the curtains (Tr.
921). Mlamfurther stated that if MacDaniel stated that the
curtains were not nailed to tinbers or fly boards at the bottom
MacDani el was "incorrect” (Tr. 925). Despite MIlanls assertion
t hat MacDani el was incorrect about how the curtains were secured
at the bottom he said that he "probably didn't" see all six of
the curtains and that he could not say for certain how many
curtains he had personally exam ned (Tr. 922).
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Law ence Sims, the unitrak or scoop operator, was a good friend
of Pittman's and Pittrman rode back and forth to work with Sinms
(Tr. 983; 1002). He testified that he knew there were
doubl e-check line curtains along the pillared-out area "because
hung them (Tr. 986). On cross-exam nation Simrms first stated
that he did not * * * know how many | actually hung, but | do
know I went over there and tightened up the curtains” (Tr. 1003).
Shortly thereafter, however, he said that he personally had hung
* * * three, four, maybe five or six" (Tr. 1004). Sims first
testified that the curtains were secured at the bottons with
* * * hal f-headers or crib blocks or sonething” (Tr. 1005),
but then testified that he actually could not say how nany were
secured at the bottom (Tr. 1006).

Pittman's attorney called Andrew E. Fox as a witness to
support Pittman's contentions. Fox is a consulting mning
engineer with a master's degree from Virginia Pol ytechnic
Institute (Tr. 1049-1050). Fox is also a certified mne forenman
and has had experience as a section foreman, mne foreman, and
m ne superintendent (Tr. 1053-1054). He was shown a nap or
di agram of Row and No. 3 Mne and he testified that properly hung
line curtains along the pillared-out area should have been
sufficient to have directed an adequate amount of air to the new
area which Pittman began to drive on Friday, January 15, 1982
(Tr. 1085). He also stated that if air was |eaking under the
bottons of the curtains, they had not been properly constructed
(Tr. 1086). He further said that it was the responsibility of the
section foreman to nake certain that the curtains were properly
constructed (Tr. 1087).

Basi | e Eugene Green was normal ly the hel per for the operator
of the continuous-m ning machi ne, but the regul ar operator had
been sent to work in 3C Section and Green was the operator of the
conti nuous mner on Friday and Monday, January 15 and 18, 1982
(Tr. 1125). Geen testified that he believed that Sinms had hung
the curtains along the pillared-out area and that he went over
and tightened the curtains. He believed they were nailed to
hal f - headers, cribs, and tinbers, but he said "I'mnot for sure
* * * pecause "I went through there after that was done" (Tr.
1128). Although he said that "W went all the way across and
tightened themup,"” he said that he personally tightened "Mybe
one or two" (Tr. 1129). Green's testinony about what he did to
the curtains was so often acconpani ed by words like "I believe"
(Tr. 1128; 1143), "to the best of ny know edge" (Tr. 1129), and
"I"'mnot for sure"” (Tr. 1128), that one cannot make findi ngs of
fact based on such equivocal and doubtful -soundi ng statenents.

Carlos Wllianms, Jr., was the operator of the roof-bolting
machine (Tr. 1193). He testified that he hel ped tighten the
curtains along the pillared-out area on Friday, January 15,
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1982, but he said that tightening the curtains did not inprove
ventilation any (Tr. 1195). WIllians testified that he and

Bl evins, his helper, just tightened up six curtains which had

al ready been constructed across the pillared-out area. He could
not say for sure how many they worked on but he "guessed" that
they worked on all six of them (Tr. 1207). \Wile other witnesses
had said that the curtains were nailed into tinbers along the
sides, Wllians testified that the sides of the curtains were
nailed into the coal itself. Wen pressed as to whether there
were any tinbers along the sides of the curtains, WIllianms said
that he did not renmenber (Tr. 1210). WIllians said that they
nailed the curtains to tinbers or crib blocks at the bottons if
they needed it and then he said that all of themwere nailed at
the bottomso far as he could renenber (Tr. 1210). WIIians'
credibility was further eroded by the fact that he clainmed to
have been able to know for certain that the m ne superintendent,
Bl ankenshi p, wal ked behind his roof-bolting nachi ne on Monday,
January 18, 1982 (Tr. 1219). He said that he recognized

Bl ankenshi p because his roof-bolting machine has "lights al
around” it and he could identify Bl ankenship by his white hat
(Tr. 1220). When Bl ankenship testified, he brought his black hat
into the hearing roomand stated that he had had that sane bl ack
hat for the 18 years during which he has been working in coa

m nes (Tr. 2010-2011).

Kevin Harvey was a shuttle car operator on the 3B Section on
Monday, January 18, 1982 (Tr. 1222). He clains to have heard
Pittman call the mine foreman, Thomas, to state that they |acked
sufficient air and that they were going to need bl ocks to get
adequate ventilation (Tr. 1224). After Pittman had cal |l ed Thomas,
Harvey said that he went across the pillared-out area and checked
the curtains, but they were fairly tight and there was not much
nore they could do to them (Tr. 1226). After production was
st opped by Bl ankenshi p on Monday, Harvey believes that he checked
the curtains in the Nos. 5 and 6 entries along the pillared-out
area, but he could not say who hel ped hi mcheck the curtains and
he coul d not say whether or not he hel ped place plastic curtains
over the unpl astered cinder bl ock stoppings which Toney and his
t hree hel pers had stacked before production was stopped by
Bl ankenship (Tr. 1235).

Randy Dal e Worknman was a shuttle car operator (Tr. 1158) and
he testified that he recalled working on both Friday and Mnday,
January 15 and 18, 1982 (Tr. 1159). He testified that he and the
ot her shuttle car operator went to the Nos. 1 and 2 entries and
checked the curtains at the pillared-out area. They then returned
to the face area and wondered where everybody el se was and then
went back to the pillared-out area and checked the curtains in
the No. 3 entry. Workman recalled vividly that sone of the
curtains were * * * flying | oose, some hangi ng down, sone had
to be hung back, sone had to have stuff put on the bottom of them
to hold them down so the air
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woul dn't bl ow t hem away” (Tr. 1161). He testified that they then
ran coal all day Friday under very dusty conditions (Tr. 1162).

VWhen Workman arrived on the section on Monday, he believed
t hat not hi ng had been done to inprove ventilation because there
was no nore air on Monday than there had been on Friday (Tr.
1166) . On cross-exam nation, Wrknman stated that he was just as
certai n about what had happened on Friday as he was about what
had happened on Monday (Tr. 1172). At that point in his
cross-exam nati on, Consol's attorney introduced docunentary
evidence (Exhs. T, U, and V) show ng unequivocally that Wrkman
had been absent fromwork on Friday, January 15, 1982 (Tr. 1173)
Pittman's counsel subsequently stated that Pittman had checked
his records and that Pittman's records al so showed that Wrkman
was not present on Friday (Tr. 1287).

After Consol's counsel had introduced evidence show ng that
Wor kman was absent, he asked the foll ow ng question and received
the foll owi ng answer fromWrkman (Tr. 1178-1179):

Q Let nme ask you this question, M. Wrkman. * * *
[Would the reason you're recalling all these events on
Fri day be because you and the other nenbers of the crew
got together on what testinony you' d be offering on the
events of Friday and Saturday and on Monday?

A It could possibly--like you said, it could have
happened on Mnday.

Pittman's counsel thereafter introduced as Exhibit 23 a
statenment whi ch Wrkman had gi ven to an MSHA i nvestigator on
March 31, 1982, before Pittnman's counsel was retained to
represent Pittman in this proceeding. Exhibit 23 shows that
Wor kman erroneously represented in a statenent given just 2 1/2
months after Pittman's di scharge that he recall ed working on
Friday, January 15, 1982 (Tr. 1179).

The detailed revi ew above of the testinmony of both Pittman
and his crew supports a conclusion that Pittman and his crew
performed, at nost, a cursory exam nation of the curtains al ong
the pillared-out area. The fact that they could not state for
certain which curtains they purported to have built or exam ned
shows that Pittman and his crew sinply concluded that the reason
for their failure to have an adequate air velocity on their
section was based on Pittman's m staken concl usion that only the
constructi on of cinder-Dblock permanent stoppings woul d provide an
adequate amount of air for the new area which Pittman began to
drive on Friday, January 15, 1982.
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Pittman's Erroneous O aimthat Pernmanent Stoppings Wre Required

Pittman's entire case hangs on his claimthat it was

i npossible to obtain an adequate air velocity on his 3B Section
until permanent stoppings could be constructed of cinder bl ocks.
He does not deny that he know ngly produced coal on both Friday
and Saturday w thout having an adequate anmount of air to carry
the dust fromthe working faces. The only defense he has for
deliberately violating the mandatory health and safety standards
is that he called Thomas, the mine foreman, and told himthat he
had "no" air and asked Thomas to send in cinder blocks for
constructing permanent stoppings. As | have shown above, he did
not really make a concerted effort to provide air by using the
curtai ns which had al ready been hung. He stated that he knew that
some of the air was escaping down the belt entry to the track
but he did not tighten the curtains inby the belt entry for the
pur pose of preventing the loss of air down the track (Tr. 279).
The scoop operator, Simms, testified that even after pernmanent
st oppi ngs had been constructed and pl astered subsequent to
Pittman's di scharge, there was still an air probl em because

* * * evidently it [air] was com ng back down toward the power
box and the belt entry" (Tr. 1017). Consequently, even if

per manent st oppi ngs had been constructed before Pittnman began
driving the new places to the right of the pillared-out area,
construction of those pernmanent stoppings would not have sol ved
the ventilation problemon Pittman's 3B Section because the air
was being lost down the belt or track entry rather than being
sucked into the pillared-out area as Pittman cl ai nmed.

The plain facts were correctly stated by Bl ankenship, the
m ne superintendent, when he explained that all but one of the
tenmporary stoppi ngs which existed on Friday, when Pittman started
asking Thomas to send in cinder blocks, had al ready been
constructed while the mners were pulling pillars. Therefore, on
Friday, January 15, 1982, when Pittman's crew began to drive the
new entries to the right of the pillared-out area, only one
addi ti onal tenporary stopping needed to be hung and that was in
the area next to the half block of the No. 5 pillar which had
been left standing in the pillared-out area when the mners
wi thdrew fromthat area to start the new entries to the right of
the pillared-out area (Exh. 21; Tr.1992).

Simms al so testified that he had constructed a stoppi ng out
of conveyor belting in the No. 2 entry just inby the belt
tail piece and that he had done so in order that he could run the
scoop through the stopping nade of belting without tearing down
the stopping (Tr. 992). Wen Bl ankenshi p shut down production on
Monday, after finding Pittman's crew running coal wth inadequate
ventilation, he, the mne foreman (Thomas), and the belt foreman
(Jerry Toney) only had to put curtains over the w dely spaced
belting in the No. 2 entry and hang additional curtains in the
No. 3 entry just inby the tail piece
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in order to restore a proper anmount of ventilation to the working
faces (Tr. 156; 1705-1706; 1897; 2008-2009). There can be no
doubt but that a proper anobunt of ventilation was provided in a
peri od of about 15 m nutes because Bl ankenship's and Thomas's
testinmony to that effect is supported by the testinony of the
operator of the continuous mner who said that the dusty
condi ti ons under which he had been cutting coal up to about 2
p.m on Monday ceased to exist after Bl ankenship stopped
producti on and worked on the ventilation system (Tr. 1120).

It should also be noted that all of the permanent stoppings
whi ch Pittman wanted constructed had been dry stacked, but not
pl astered, at the tine Bl ankenship found Pittman's crew produci ng
coal w thout adequate ventilation (Tr. 1042; 1701). Although the
per manent stoppings had not been plastered, the testinony of the
scoop operator, cited above, shows that even after the pernmanent
st oppi ngs had been properly plastered, all the section forenmen
still had to maintain a constant vigil over all parts of their
ventilation systemto keep air fromleaking dowmn the track. It is
clear that the reason Pittman | acked an adequate amount of air
for ventilating his section was the result of his own negligence
in failing to make certain that the tenporary stoppings inby the
tail piece were properly secured to prevent air fromleaking down
the belt entry to the track

The claimin Pittman's initial (pp. 19-37) and reply (pp
6-16) briefs that Thomas was solely responsible for the | ack of
ventilation on Pittrman's section is incorrect. Fox, Pittman's own
expert witness, testified that it was the responsibility of the
section foreman to see that his section was operating with
adequate ventilation and that it was his responsibility to
maintain all the curtains and other ventilating devices in every
part of his section so as to assure that his crew woul d be
working in a safe and heal thful environnent (Tr. 1087-1088).
Pittman's claimthat he was not responsible for any part of the
ventil ation system except that on the working section or the
portion inby the tailpiece was largely refuted by the testinony
of Thomas Anderson, an operator of a continuous mner, who was
called by Pittman as a rebuttal w tness. Anderson testified that
he and Pittman wal ked into the mne instead of riding the mantrip
and that Pittman wote his initials in the belt entry to show
that he was firebossing the belt (Tr. 2236). Mreover, Pittmn's
preshift exam nations for both Friday and Monday show entries to
the effect that the "[t]rack [was] safe for travel" (Exh. 18, pp
53 and 65). It is true, as hereinafter explained, that Pittman
clains McConnell put entries in the fireboss book which he did

not give to MConnell, but the fireboss book has numerous ot her
entries which are attributable to Pittman, w thout any all eged
conni vance by MConnell, and he makes the comrent that the track

was safe to travel in nost of his reports. Those fireboss entries
and Anderson's testinony are rather conclusive proof
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that Pittman recogni zed, prior to his disclainers of
responsibility nade in this proceeding, that he was responsible
for all parts of the ventilation systemon the 3B Section. H s

di scl ai mer of responsibility is also refuted by his assertion
that he "required" the construction of a stopping across the belt
entry outby the tailpiece (Tr. 279).

The preponderance of the evidence supports a finding that
Pittman was incorrect in claimng that he could not obtain a
proper ampunt of air to ventilate his section because of the mne
foreman's failure to send in cinder blocks for construction of
per manent stoppings on Friday or Monday as soon as Pittnman
requested t hem

Pittman's Fal sifying of the Preshift-Onshift-and-Daily Report

Pittman's claimthat he did not have an adequate anount of
air to ventilate his section on Friday and Mnday, January 15 and
18, 1982, was rather effectively destroyed by the entries in the
preshift-onshift-and-daily report book, or fireboss book, which
is Exhibit 18 in this proceedi ng. The book shows that even though
Pittman cl aimed not to have the required velocity of 9,000 cubic
feet per mnute of air at the | ast open break and the required
velocity of 3,000 cubic feet per mnute at the working faces, he
had called out a preshift report to another section foreman
Dennis McConnell, on Friday to the effect that he had a vol unme of
9,000 cfmat the intake and that on Monday he reported to
McConnel | that he had an intake velocity of 13,780 cfmand a
| ast - open- break velocity of 9,600 cfm (Exh. 18, pp. 53 and 65).
Al t hough Pittman signed the book on each of those dates to show
that he had made the preshift report entered on pages 53 and 65
of the book, he testified that he had reported "no" air to
McConnel I and that McConnell had said he had to have an entry for
the book and that McConnell had witten in the book the vol unes
just given above (Tr. 106; 159) even though Pittman had given
McConnel I no figures whatsoever (Tr. 106; 159). Pittman's excuse
for having signed the entries made by McConnell was that he
t hought of his famly and the econonic conditions which prevailed
at the tine and went ahead and signed the book for fear he would
be fired for failing to sign (Tr. 166). Pittman also testified
that he made an onshift report on page 52 of the fireboss book
wi t hout showing a | ack of ventilation and that he signed the
pages on whi ch McConnell had entered erroneous air velocities
because Thonmas, the mine foreman, had instructed himnever to
show a ventilation violation in the fireboss book. According to
Pittman, Thomas gave the aforesaid order because \Warren
Shar penberg, a mne official, always read the fireboss books and
objected to seeing any entries in the book pertaining to
ventil ation violations because such entries neant a reduction in
the vol unes of coal which would have been produced if the
viol ati ons had not occurred
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(Tr. 211; 214-215; 341; 344). Pittman additionally tried to
justify his signing for air velocities which he had never
reported by contending that Thomas was so anxi ous to have him
report to Bl ankenship's office after he canme out of the mine on
January 18, the day of his discharge, that he did not have tine
even to read the air velocities which McConnell had voluntarily
entered on page 65 of the fireboss book. Pittman clained that he
did not even know what velocities MConnell had entered in the
book until his counsel in this proceedi ng obtained a copy of the
fireboss book through discovery procedures (Tr. 228).

The excuse given by Pittman for deliberately and know ngly
falsifying the fireboss book will not w thstand cl ose anal ysis
for at least five reasons. First, his claimthat Thomas had
ordered himnot to show ventilation violations in the fireboss
book is not consistent with his adm ssion on cross-exam nation
that there were at |east three pages of the fireboss book which
fail to show any air readings at all (Tr. 229). Failure to show
any air readings at all would be the same as showi ng viol ati ons
of the ventilation standards which, in turn, would have raised
the ire of Sharpenberg, and woul d have been contrary to Thomas's
al l eged instructions that no ventilation violations be shown in
the fireboss book.

Second, since Pittman had achi eved at | east an average
anmount of production on both Friday and Mnday, January 15 and
18, his reporting of a |ack of adequate ventilation would not
have upset Sharpenberg because the ventilation violation had no
adverse effect on production. Third, his claimthat Thomas rushed
hi m so nuch on Monday that he did not have tinme to exam ne page
65 of the fireboss book before signing it is conpletely refuted
by the fact that he took tinme to nake an entry on page 65 in his
own handwiting stating "Talked with pin crew on roof and rib
control from8:40 to 8:50". That entry is exactly 2 1/2 inches
bel ow the air velocity entries nade by McConnell on the basis of
Pittman's preshift report. It is inconceivable that Pittman woul d
have been so rushed on Mnday that he could not take tine to read
the air velocity volumes witten by McConnell and yet had tine to
wite a report to the effect that he had talked to the "pin crew'
about roof and rib control

Fourth, Pittman could explain the fact that McConnell, the
eveni ng-shift section foreman, and Stover and Wiston, two UMM
firebosses, obtained air velocities of at [east 9,000 cfmon the
same days on which he clainmed there was "no air" by saying that
they had entered fallacious velocities in the fireboss book
because they were afraid they would | ose their jobs if they had
made truthful entries of air velocities (Tr. 230). That
contention is contrary to the main argunment in Pittman's reply
brief (pp. 2-5) pertaining to credibility because I am



~382

there asked to rule that UMM witnesses are nore likely to be
telling the truth than manageri al enpl oyees, who are at the nercy
of Consol, as conpared with UMM enpl oyees who are protected by
the provisions in their Wage Agreenent. Assumi ng that MConnel

is in the category of managerial enpl oyees whose statenents
cannot be believed, Stover and Wiston, who nmade the other
entries in the book showing air velocities of at least 9,000 cfm
are both UMM enpl oyees and have no reason to be afraid of
telling the truth if their credibility is to be judged by the
criterion expressed in Pittman's brief. Yet both of those UMM
firebosses testified under oath that they had actually obtained
t he readi ngs of 9,000 cfmor nore on the days when Pittnman
clained there was "no air" on the 3B Section (Tr. 1405-1407;
1434). There may be tinmes when a conplainant in a discrimnation
proceeding is the only witness who is telling the truth, but the
circunstances in this case do not support a finding that
Pittman's clains of "no air" on Friday and Monday are to be
accepted rather than the readi ngs of three other nmine exan ners
who obt ai ned readi ngs of from9,000 to 9,800 cfmon the sane days
that Pittman clains there was "no air"” on the section

Fifth, Pittman's claimthat he never did get an adequate
anmount of air on Monday is contrary to the statenents he made in
his conplaint filed with MSHA and in a statenent given to MSHA' s
i nvestigator after he had filed his conplaint with MSHA (Exhs. F
and Q. In his statenent to the MSHA investigator, he stated that
Bl ankenshi p st opped production on Monday, that his nmen placed
plastic curtains over the cinder block permanent stoppings which
Toney and his nen had stacked and "[w]je got the air we needed and
started to run again" (Exh. F, p. 14). In his conplaint filed
with MBHA, he stated that "I stopped the miner and they finished
t he stoppings and got air to the working face" (Exh. Q. Wen
asked about the aforesaid i nconsi stencies between his testinony
in this proceeding and his statement nmade to MSHA' s investi gator
Pittman stated that he did not nean for those statenents to be
interpreted as an agreenent on his part that he thought there was
an adequate anmount of air after Bl ankenship stopped production
and worked on inproving ventilation (Tr. 302-303). Assum ng,
arguendo, as Pittnman contends in his reply brief that nanageri al
Wi t nesses cannot be believed, G een, the UMM conti nuous-mn ner
operator, testified that the dust problemwhich he had
encountered during the shift on Monday was elimnated after
Bl ankenshi p had production stopped until inprovenents could be
made in the ventilation system (Tr. 1120).

For the reasons given above, | find that Pittman's acts of
signing entries in the fireboss book which he clainms were fal se
i s just another reason to doubt the truthful ness of his
contentions in this proceeding. Pittman stated during
Cross-



~383

exam nation that he knew that he coul d have voided the entries in
the fireboss book with which he di sagreed and could have witten
a new page on which he could have made truthful and accurate
statements (Tr. 211). If, as Pittman clains, he did not have tine
on Monday, the day of his discharge, to |look at the air

vel ocities on page 65 of the fireboss book before he signed that
page to show agreenent with the entries, or if he signed because
he feared he woul d be discharged if he nade corrected entri es,
there was certainly nothing to keep himfrom going back after his
di scharge on Monday and voi di ng page 65 so that he could enter
truthful air velocities on a corrected page.

Pittman's Claimthat Air Measurement at Last Qpen Break Cannot
Be as Great as Intake Air Measurenent

One of the reasons given by Pittman for his assertion that
McConnel I had nmade a false entry in the fireboss book when he
reported an air velocity of 9,100 cfmfor both the intake and
return neasurenents was that there is no logical way to explain
how air can travel the 300-foot distance fromthe intake to the
return without |osing even 1 cubic foot per mnute in velocity.
Pittman conpared the velocity in the air at the intake with the
velocity at the return with the difference in air velocity which
one experiences if he stands 2 feet froman electric fan as
conpared with standing 30 feet fromthe sane fan (Tr. 222-223).
Assuming that Pittman's argunment is valid, his criticismwould
not have applied to the readings of the two UMM preshift
exam ners because Wiston obtained an intake reading of 9,800 cfm
and a return reading of 9,000 cfmand Stover obtained an intake
readi ng of 9,700 cfmand a return reading of 9,000 cfm (Tr. 226).

At the end of the first day of testinony, Consol's counse
notified Pittman and his counsel that he would ask Pittnan
guestions the next day about some fireboss entries show ng that
Pittman hinself had reported on several occasions intake readings
whi ch were [ower than the return readings (Tr. 233). The next
day, as prom sed, Consol's counsel introduced, as Exhibits |
through F, preshift reports showi ng that Pittman and ot her nine
exam ners had obtai ned intake readi ngs which were up to 2,500 cfm
[ ower at the intake than they were at the return (Tr. 241-248).
Five of the preshift reports (Exhs. I, K L, M and N) show that
Pittman reported larger return air nmeasurenents than intake
nmeasurenents in the first 2 weeks of COctober 1981

Pittman conceded that he had testified on the previous day
that all readi ngs showi ng an equal or greater air neasurenent for
the return than for the intake were falsifications, but he said
that his testinony to that effect applied only to the conditions
whi ch existed in the 3B Section on Friday and
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Monday, January 15 and 18, 1982, prior to the tinme that pernmanent
stoppi ngs were constructed (Tr. 249). Pittman then said that he
could explain why his return readings in Cctober 1981 were
greater than the intake. H's explanation was that in COctober 1981
the 3B Section was being devel oped in the area which is shown in
red on Exhibit 21 in this proceeding. At that time, according to
Pittman, the air coming into the 3B Section was goi ng so
conpletely to sonme punchouts at the outcrop of the mne, that it
was necessary to place stoppings over the punchouts to restrict
the flow of air through the punchouts so that air could be
directed to the working faces (Tr. 251). Pittman further
expl ai ned that in October 1981 there were permanent stoppings
between the Nos. 4 and 5 entries which forced air to go to the
wor ki ng faces and pass along the | ast open crosscut so as to
bring about a higher reading at the return than at the intake of
the entries then being mned (Tr. 261-270). Pittman al so cl ai ned
that in October 1981 they had three sets of check curtains across
the belt and that they were working about six or seven breaks
away fromthe belt so that the air was forced al ong the permanent
stoppings to the working faces (Tr. 274-275).

Pittman's efforts to explain why he was properly reporting
truthful return readi ngs higher than the intake readings in
Cct ober 1981 but that MConnell had to be reporting false
readings in 1982 if he reported return readi ngs equal to or
greater than the intake readi ngs were not convinci ng because one
of his own crew nenbers (Simms) testified that even after the
per manent stoppings requested by Pittman were constructed in the
3B Section, air continued to |l eak down the belt and track entry
so that the section forenen had to maintain a constant vigil over
check curtains inby the tailpiece to prevent air froml eaking
down the belt entry instead of going to the working faces (Tr.
1017). On January 18, 1982, when Bl ankenshi p, the m ne
superintendent, caught Pittman produci ng coal w thout adequate
ventilation, it was necessary only to rehang or adjust two check
curtains near the tail piece to provide an adequate vol une of air
to the working section, as | have expl ai ned on page 19, supra. It
is obvious that Pittman was continually failing to assure that
the check curtains inby the tail piece were properly hung during
his shift, whereas McConnell was maintaining proper check
curtains near the tail pi ece when he was supervising the 3B
Section. That difference between the Pittman's and McConnell's
met hod of operating the section would account for the fact that
McConnel | obt ai ned adequate ventilation for operating the 3B
Section, whereas Pittman could not do so. The foregoing assertion
is supported by the fact that Pittman's own expl anation as to why
accurate return readings |arger than intake readi ngs could be
obt ai ned in Cctober 1981, but could not be obtained on January 15
and 18, 1982, included an assertion that the check curtains at
the belt had to be maintained in 1981 to direct air to the
wor ki ng faces (Tr. 272).
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Seven witnesses called by Consol disagreed with Pittman's cl aim
(Tr. 224) that it would have been inpossible on January 15, 1982,
for McConnell to have obtained a return air reading which was the
same as the intake reading (Tr. 1340-1341; 1409; 1436-1437;
1598- 1599; 1652; 1956; 1997). Bl ankenship, for exanple, testified
that he could see no reason why air which was | eaking outby the
Nos. 2 and 3 check curtains and goi ng down the belt entry could
not also | eak back across and get into the return in sufficient
gquantity to affect the air reading obtained in the return entry
(Tr.1997).

Based on the discussion above, | find that Pittman failed to
prove that there is no |ogical explanation for the fact that
McConnel | obtained a reading in the return on January 15, 1982
whi ch was the sane as the reading he reported for the intake
entry (Exh. 18, p. 55).

Pittman's Work Record Prior to his Discharge on January 18, 1982
Per f or mance Rati ngs

Pittman's initial brief (pp. 3-4) refers to sone of
Pittman's early performance ratings after he becane a section
foreman for the purpose of showing that Pittman was consi dered by
Consol 's managenent to be an outstandi ng section foreman. The
review of Pittman's work record, hereinafter given, shows that
Consol 's managenent, in the begi nning, expected Pittman to
develop into a conpetent and dependabl e section foreman, but his
performance of his position as section foreman deteriorated for
about 2 years preceding his discharge on January 18, 1982.

Pitt man began working for Consol on May 15, 1976, as an
assistant section foreman (Tr. 24). He was pronoted to section
foreman in August 1976 (Tr. 27; 31). Hs first performance rating
was given on February 11, 1977, and ranked himas 16th in ability
inalist of 20 section forenen. The rating al so considered his
ability in such factors as quality of work, quantity of work, job
know edge, cooperation, dependability, relations with enpl oyees,
attitude, attendance, |eadership, and initiative. Five adjectival
ratings are used to describe an enployee's ability with respect
to the aforesaid factors. They are outstandi ng, above average,
aver age, bel ow average, and marginal. Pittman was given an
average rating as to all factors except "quality of work"” as to
whi ch he was rated as bel ow average. The rater's coments were:
"Production oriented--his relationship with his enpl oyees prevents
himfromgetting dead work done. May be pronotable in tine. Stil
| earning his present job" (Exh. 10; Tr. 33). Pittnan testified
that he did not understand why the rater nmentioned his inability
to get "dead work" done because he says he was as able to get
dead work done as any other section foreman (Tr. 35). He also
said that no supervisor had nmentioned to hi manything about his
inability to get dead work done (Tr. 36).
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Pittman's second perfornmance rating is dated January 16, 1978.

rates himas 13th fromthe top in a list of 20 section forenen
and rates himas average in all categories of the factors given
above. The rater's comments were that Pittman "[i]s inproving;
has good attitude. Needs nore experience; tries hard"

[ Punctuation added.] (Exh. 11). Pittman's third performance
rating is dated January 18, 1978. It rates himas 12th in a |ist
of 24 section foremen and gives hima rating of above average in
quantity of work, job know edge, and relations with enpl oyees,
bel ow average in dependability and initiative, and average in al
other factors. The rater's comments were that Pittman "is a
young, conpetent foreman. He seens to know his job and his

enpl oyees well. He can be hard headed at tines, sonetines needing
gui dance and notivation" (Exh. 12; Tr. 38).

Pittman's fourth performance rating is dated January 29,
1979, and rates himas eighth in a list of 17 section foremen. He
is given an above average rating in the factors of quantity of
wor k, cooperation, dependability, and relations with enpl oyees
and average in all other factors. The rater's coments were that
Pittman "is a good section foreman. He gets along well with his
peopl e and creates no problens as an enpl oyee" (Exh. 13; Tr. 40).
Pittman's fifth performance rating is dated January 22, 1980.
Apparently Consol discontinued its practice of giving its section
foremen an overall ranking because the rating consists of only
one sheet evaluating the enployees in the factors given above in
one of the five adjectival ratings also given above. The fifth
rating gives Pittman an above average rating in the factors of
quality of work, quantity of work, cooperation, dependability,
relations with enpl oyees, and initiative, and average in the
other four factors. The only comrent made by the rater was that
Pittman is a "very good section foreman" (Exh. 14; Tr. 41).

Pittman's sixth performance rating is dated February 1981
and rates Pittman as above average in quantity of work, job
know edge, cooperation, dependability, |eadership, and average in
all other factors. The rater's comments are that "M. Pittnman is
a young foreman who doesn't always give a maxi numeffort.
Sonetinmes it seens as if he is afraid of maki ng people mad by
telling themwhat to do. He is very mld mannered" (Exh. 15; Tr.
42). Pittman's | ast performance rating was witten only 15 days
before his discharge. It is dated January 3, 1982, and rates him
as above average in job know edge, bel ow average in attitude,
attendance, and | eadership, and average in all other factors.
Al so, whereas in all other performance ratings, Pittnman had been
rated as average in pronotability, he is rated as poor in
promotability in the sixth performance rating. The rater's
comments are that "M . Pittman could be a very good foreman, but
lacks initiative to i nprove on job perfornmance. Hi s attendance
has to be watched very cl ose"” (Exh. 15A; Tr. 44).

It
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Pittman's seventh and final performance rating is dated January
29, 1982, and was witten after he had been di scharged on January
18, 1982. It is witten on an evaluation formwhich seens to be
designed for use in making a final evaluation of an enpl oyee who
has been di scharged. The form provides for an overall rating of
above average, average, or poor. Pittman was given an overal
rating of poor. The formrates enpl oyees as either satisfactory
or unsatisfactory. Pittman was given a satisfactory rating as to
bei ng safety nminded and having ability to I earn and was given an
unsatisfactory as to all other factors hereinbefore di scussed. He
was given a rating as to initiative of bel ow average, and the
rater checked a bl ock showi ng that he would not rehire Pittman
The rater's conments are: "[h]ad problens getting himto work
regul ar. Suspended 5 days for violation of roof control plan and
di scharged for ventilation problens” (Exh. 16; Tr. 46).

My detailed review of Pittman's performance ratings shows
t hat when he began working as a section foreman, he was
considered to have a potential for becom ng an outstandi ng
enpl oyee, but it is quite obvious that the supervisory personne
at the Rowl and No. 3 M ne becane increasingly critical of
Pittman's abilities as a section foreman. Pittnman reached the
zenith of his performance when he was rated in January 1980. The
next two ratings for 1981 and 1982 show that his supervisors were
becom ng doubtful of his abilities to function as a conpetent
section foreman. | shall hereinafter review various events which
occurred during the 5 years and 8 nonths of his tenure as a
section foreman. Those occurrences show that Pittnman was | ess
than a nodel enpl oyee and provide enlightennent for the fact that
his perfornmance ratings becane increasingly critical of his
abilities during the last 2 years of his enploynent.

Pay | ncreases

Pittman's initial brief (p. 5) states that Consol gave
Pittman pay increases each year that he worked for Consol. It is
a fact, however, that Pittman's nerit increases were slightly
| ess than the average increase received by the other section
foremen for the last 2 years of his enploynent (Exh. AA).
Therefore, Pittman's nerit increases do seemto have been
slightly Iess than the average nerit increase during the 2 years
when his performance ratings indicated that his superiors were
becom ng nore critical of his abilities than they had been during
the first 3 years of his enploynment. Since all of Pittman's
performance ratings had classified himas average in
pronmotability up to the one he received 15 days prior to his
di scharge, it is not surprising that he received the same or
nearly the sanme average increase which the other section forenen
were getting. The fact that Pittman was receiving average sal ary
i ncreases each year can be used as evidence to show that Pittman
was not discrimnated agai nst during the last 2 years
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of his enploynment as much as it can be used by Pittman in his
brief for the purpose of arguing that Pittman was a section
foreman devoid of fault right up to the day of his discharge

Excessi ve Preworki ng Sessions Concluded with Prayer

The chief electrician once conplained to Thomas, the nine
foreman, that Pittman had held a prayer neeting on his section
before going to work which lasted for 1 1/2 hours (Tr. 1781).
Pittman agreed that he had held conferences with his crew before
wor k, but he said the neetings he had were the safety neetings
which were required to be held every Monday and that his prayers
did not last for nore than 1 or 2 minutes. Pittman al so said that
he was warned not to have prayer before work on at |east two
occasi ons by Thomas, but he said that the nmen asked hi mwhy he
had st opped having prayer before work and that it al so bothered
hi s conscience not to have the prayers, so he resunmed having
prayers before work on Mondays after he had held the required
safety meetings despite Thonmas's instructions to cease havi ng
prayers (Tr. 122; 191; 399-400).

Pittman's crew nenbers testified that Pittman's prayers did
not last longer than 3 mnutes and that they either did not
object to the prayers or wanted himto keep having prayer (Tr.
479; 1153; 1235; 2230). Bl ankenship, the m ne superintendent,
testified that he instructed Thomas to advise Pittman that a
short prayer was perm ssible but that a | ong prayer neeting was
forbi dden. So far as Bl ankenshi p knew, Pittman had stopped having
| ong prayer neetings (Tr.1981-1982). Inasnuch as Bl ankenship is
t he supervi sor who di scharged Pittman, | find that Pittman's
di scharge was in no way notivated by the fact that Pittman was
having a brief prayer on Minday nornings after he had finished
hol di ng the required safety neetings. That conclusion is
supported by the fact that Bl ankenship believed that Pittman had
st opped havi ng obj ectionable |ong prayer nmeetings prior to the
time of his discharge. It hardly needs to be pointed out, but
there is nothing in section 105(c)(1) of the Act which nakes
prayer a protected activity.

Pittman's I nsistence upon Doing Cassified Wrk and Riding with
a UMM Enpl oyee

Thomas al so objected to the fact that Pittman perfornmed
manual | abor, or classified work, which is nornmally done by UMM
enpl oyees (Tr. 428). Pittman testified that he worked right al ong
with his crew and that they did not object to his doing so (Tr.
398). Jerry Toney, the belt foreman, stated that he had had
grievances filed agai nst hi mwhen he perforned work normally done
by UMM enpl oyees (TR 1736-1737). Here, again, Pittnman was
consi stently doi ng work which was contrary to his instructions
and there is nothing in section 105(c)(1) which protects his
performance of manual |abor. H's doing
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manual |abor in violation of the mne foreman's instructions may
be one of the reasons that Bl ankenship, the m ne superintendent,
and Thomas becane | ess pleased with his work during the last 2
years of his enploynent.

Thomas testified that Pittman rode to work with a UMM
enpl oyee and that he asked Pittman not to do so because he felt
that Pittman mght di ssem nate to the UMM crewran (Sims) policy
matters which were discussed in nmeetings attended only by
manageri al enpl oyees and that he felt that it was preferable for
the section forenen to avoid fraternizing with UMM enpl oyees
(Tr. 1781-1782). Pittman ignored Thomas's instructions not to
ride with the UMM enpl oyee and he continued to ride with himup
to the time of his discharge (Tr. 396; 1044). There is nothing in
the record to show that Pittman's continued riding to work with a
UMM enpl oyee contributed to Pittman's di scharge and, even if
there were a connection between the discharge and Pittman's
riding with a UMM enpl oyee, there is nothing in section
105(c) (1) which makes the choice of a person's nethod of getting
to work a protected activity under the Act.

Pittman's Foot Injury and Consol's Report of No Lost Tine

Pittman says that in October 1981 his roof-bolting crew had
a nmechani cal problemw th the roof-bolting nachine. He tried to
hel p themrepair the machi ne which was, he agrees, an instance
when he was doi ng UMM work instead of supervisory work. The
defective conponent of the roof bolter fell on Pittman's foot so
that he had to have it exam ned by a physician (Tr. 201).
Bl ankenship testified that he personally | ooked at Pittman's foot
after it was injured and that he could see no discoloration or
break in the skin and no swelling (Tr. 2051). Bl ankenship said
that Pittman had requested a week off w thout pay so that he
could do some work on his house and that the request had been
denied (Tr. 2050). Blankenship felt that Pittman had feigned the
injury in order to take a week off anyway and he insisted that
Pittman report to work the next day after the injury. Pittman's
foot was eventually placed in a wal king cast and Pittnman reported
to work nearly every day during his recuperation fromthe
accident, but for a few weeks he did such work as calibrate
equi prent and col l ect materials needed for a retraining course
(Tr. 202-203; 2027).

Pittman's reply brief (pp. 1-2) argues that Bl ankenship was
as guilty of falsifying Consol's report of no | ost working days
as a result of Pittman's foot injury as Pittman was in signing
the fireboss book when it contained incorrect air neasurenents.
Exhibit 29 is a report of personal injury dated Cctober 27, 1981
It indicates that Pittman's foot was injured on Cctober 20, 1981
and shows that Pittman returned to his permanent job in ful
capacity al though Consol's attorney asked questions at the
hearing indicating that Consol considered Pittnan's work for a
short time after the accident to be only
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"l'ight duty work" (Tr. 202). The statenent given by Pittman to
MSHA' s investigator indicates that Pittman was required to do
work in the mne office and check on spare parts, etc., while his
foot was in a cast and the statenment clains that Thomas, the mne
foreman, required Pittman to return underground and resune his
duties as section foreman on Novenber 23, 1981, even though the
doctor had recommended that he not return to active duty prior to
November 30, 1981 (Exh. F, pp. 7-10). The physician's report of
Pittman's injury shows "locallized swelling and tenderness"” and
states that "X-rays show no definite evidence of fracture" (Exh.
G . The doctor's report also reveals that a wal ki ng cast was

pl aced on Pittman's foot from Novenber 2 to Novenber 20, 1981

and indicates that the doctor did not intend to refer himback to
work until Novenmber 30, 1981 (Exh. Q.

As to the claimin Pittman's reply brief (pp. 1-2) that
Bl ankenship falsified the report of injury (Exh. 29) just to keep
fromreporting lost tinme as a result of an injury--a report which
m ght have inpaired Consol's good safety record at the No. 3
M ne--it can hardly be said that Bl ankenship m srepresented the
facts as he believed themto be with respect to Pittman's foot
i njury because Bl ankenship sincerely believed that Pittnman was
feigning the injury and insisted that Pittman report for work the
next day after the accident despite the fact that Pittnman's foot
was eventually placed in a wal king cast. Bl ankenship al so
defended his reporting that Pittman returned to his permanent job
in full capacity by claimng that Consol did not have anyone for
assignment to preparing materials for retraining classes and that
if he had not asked Pittman to do that type of work, he would
have had to ask a person doi ng sone other permanent job to do
that work on an interimbasis (Tr. 2027).

Pittman's claimof discrimnation with respect to his foot
injury is a very appealing one because the physician's reports do
show that Pittman's foot was placed in a wal king cast and that
t he physician recommended that Pittnman not work for severa
weeks. Despite the physician's instructions, Blankenship agrees
that he insisted that Pittman cone to work throughout the
recuperative period. In discrimnation cases, it is generally
necessary to prove that an enpl oyee has been a victim of
discrimnatory treatnent by inferences to be drawn from acti ons
whi ch appear to have no real basis for their occurrence apart
from some unexpl ai ned prejudi ce which can be attributed to
not hi ng ot her than an unl awful ani nus toward an enpl oyee because
of actions which are protected under the Act. In this proceeding,
however, Consol's animnmus toward Pittnman has been expl ai ned by
Consol 's evidence showing that Pittman continued to act in ways
whi ch di spl eased Consol's nanagenent. Pittnman continued to ride
to work with a UMM enpl oyee; Pittman continued to perform manua
| abor instead of adhering to his
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supervisory duties; and Pittman, as will hereinafter be
expl ai ned, did other acts which caused managenent to doubt his
ability to do his job conscientiously and safely.

VWile | personally mght not have consi dered sone of
Pittman's acts as being censurable, |I can at |east understand why
Consol 's managenent issued the instructions he was given. None of
Pittman's censurabl e conduct consists of activities which are
protected under section 105(c)(1) of the Act. The record in this
proceedi ng does not show that Pittman has ever engaged in any
safety-related acts other than his having called Thomas, the nine
foreman, on January 15 and 18, 1982, for the purpose of advising
Thomas that he had no air on his section. As has been
denonstrated above, Pittman's clains that he had no air on his
section was the result of his own failure to erect curtains inby
the tail piece to keep the air which was undeniably on the section
fromleaking dowmn the belt and track entry instead of being
directed to the working faces. Therefore, managenent's ani nmus
toward Pittman, if any, cannot be shown to relate to activities
which are protected under the Act and it is not possible for nme
to find that managenent's all eged ani nus toward hi mwas the
result of anything other than his insistence on doing unprotected
acts his way instead of the way managenent wanted t hem done.

Pittman's Taking of a Day Of to Attend Church Service

On one occasi on, Thomas, the mine forenman, was absent when
Pittman wanted to request a day off to attend a special church
service. He or his shift foreman asked Larry Hull, the
superi ntendent who preceded Bl ankenship in that position, for the
day off. Hull testified that he denied the request because of a
shortage of personnel (Tr. 1461), whereas Pittman cl ai ns that
Hul | granted the request (Tr. 196). In any event, Pittman did not
report for work on the day he had requested to be absent. Pittman
clains that Thomas became upset when Pittman failed to show up
for work and called Pittman at home on Saturday to order himto
report to Hull's office on Monday before going into the mne
because he might be fired for taking the day off (Exh. F, p. 4).

The shift foreman, Rudy Toney, testified that Pittnmnan had
asked for a day off and that he had checked with Hull about the
request and Hull had denied the request, but Pittman took the day
of f anyway. Toney stated that Pittman then called himon Saturday
and asked himto intercede with Hull because Pittman was afraid
that he mght be fired for having taken the day off. Toney then
called Hull and asked Hull if he planned to discharge Pittman for
taking the day off and Hull stated that he was going to discuss
the matter with Thonas and deci de the question on Monday (Tr.
1302-1303). Thonms testified that he asked Hull not to discharge
Pittman because he felt that di scharge woul d have been
excessively harsh in that instance (Tr. 1780).
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The credibility of the witnesses here should be decided in
Consol's favor. Hull testified that when they were di scussing
Pittman's having taken the day off on Monday Pittnan expl ai ned
that he had been working on his house and that when his wife
rem nded himthat it was tinme to go to work, he just decided that
he would not go to work (Tr. 1462). It is doubtful that Hull, if
he were fabricating a story, would conjure up a conversation with
Pittman's wife if that had not been nentioned by Pittman hinsel f
in an effort to explain his taking of a day off after his request
to be absent had been deni ed.

Pittman's claimthat Thomas called himon Saturday to tel
hi m he woul d probably be fired is not convincing because Thomas
was consul ted about the matter only after Rudy Toney had call ed
Hull in response to Pittman's phone call indicating that he was
expecting to be discharged for taking the day off. It is unlikely
that Thomas woul d have called Pittman on Saturday to warn him he
m ght be di scharged on Monday and then recommend to Hull that
Pittman not be di scharged, especially since Toney had testified
that Hull had indicated to himthat his decision with respect to
di scharging Pittman woul d be made after he had consulted with
Thomas on the foll owi ng Monday. Finally, if Hull had actually
granted Pittman's request for a day off, there would have been no
reason for himto deny that he had ever granted that request or
tell Toney that he would have to consult with Thomas before
determ ni ng whet her Pittman shoul d be di scharged for taking a day
of f fromwork

The outconme of Pittman's having taken the day off indicates
t hat Consol's nmanagenment was at | east reasonabl e on one occasion
in doing no nore than warn himthat no further taking of days off
wi t hout perm ssion would be tolerated.

Pittman's Roof -Control Violations

Bl ankenship testified that Pittnman had failed to follow the
roof -control plan on at |east three occasions. The first tine
occurred when Pittman was near an outcrop in the nmine. Wen
out crops are being approached, the roof-control plan requires
that additional support be set in the formof one row of posts
and establishment of a 16-foot roadway. Pittman had set the
requi red row of posts but he had set them against the rib and the
roadway was 18 to 19 feet wide. The row of posts is needed to
warn the mners as to whether the road i s becom ng unstable and
if the posts are set against the rib, as Pittman had set them
they do not performthe function of providing a warning of
unst abl e roof when cutting toward an outcrop (Tr.1982).

Pittman's second viol ation of the roof-control plan occurred
when the continuous-m ni ng machi ne was covered up by a nassive
roof fall. Wen Bl ankenship inspected the site of
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the roof fall, he found that a large solid rock had fallen on the
left side of the continuous mner in such a way that he could see
along the right side of the mner alnpbst to the cutting head and
Bl ankenship did not find any tinbers at all along the side of the
m ner, whereas the roof-control plan requires the setting of a
doubl e row of tinbers along both sides of the m ner

Additionally, the roadway outby the mner is required to be no
nore than 14 feet wide, but Pittman's roadway tinbers were nore
than 14 feet apart. Bl ankenship gave Pittman a verbal warning at
that time (Tr.1964-1965).

Bl ankenship testified that occurrence of several roof falls
on top of the continuous mners caused himto require that a crib
be set on each side of the miner before a pushout was nade. About
a nonth after the continuous mner on Pittman's section had been
covered up by a roof fall, Blankenship inspected Pittman's
section and found that he had conpleted a pushout wi thout setting
a crib on either side of the miner. Also Pittman had set the
tinmbers in the roadway 21 feet apart, instead of 14 feet apart,
as required by the roof-control plan. Bl ankenship suspended
Pittman for 5 days for the third violation of the roof-control
plan (Tr.1966-1967).

Pittman does not deny that he failed to erect one of the
cri bs which Bl ankenship had instructed himto set, but he and the
operator of the continuous mner tried to excuse their failure to
follow the roof-control plan by arguing that they did not have
enough crib bl ocks on the section to construct the second crib
and they claimthat the roof was so unstable that there was nore
danger in the roof falling if they delayed the pushout until crib
bl ocks coul d be obtained for building the crib than if they just
went ahead with conpletion of the pushout with the cluster of
ti mbers which they had used in lieu of the crib (Tr. 48-51
190-191; 392-393; 2204-2205). Pittman al so conpl ai ns t hat
Bl ankenship would not talk to his crew who woul d have supported
his contentions with respect to the lack of crib blocks and his
use of a cluster of tinmbers in lieu of a crib (Tr. 52).
Bl ankenship stated that he did not need to interview Pittman's
crew when the physical evidence at the scene of the roof-control
violations provided himw th irrefutable proof that the
vi ol ati ons had occurred (Tr.1967).

There is clearly a lack of nerit to Pittman's excuses in
this instance. There was no obvi ous reason or explanation for
Pittman's failure to have on the section the materials required
to support the roof (Tr. 2226-2227). Pittman has on his section
at all tines a scoop, or unitrak, as well as a scoop operator, to
haul supplies fromthe track unl oading point to the working
section (Tr. 982; 989; 997). Consol has a two-man crew whose sol e
function consists of hauling supplies to the three working
sections in the mne (Tr. 844-845;
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1697). Pittman was negligent in failing to have an adequate
supply of crib blocks on his section. Wien it is considered that
roof falls still account for a |arge percentage of the fata
acci dents which occur in underground coal mnes every year

Bl ankenship was certainly justified in refusing to accept
Pittman's feeble alibis in this instance.

Pittman's Caimthat he was Ordered to Produce Coal wi thout
Adequat e Ventil ation

Pittman's case woul d have been strengthened if he had had
any corroboration at all to support his claimthat Thomas, the
m ne foreman, and Jerry Toney, the belt foreman who was in charge
of constructing permanent stoppings on Pittman's section, ordered
himto produce coal with know edge that Pittnman did not have
adequate ventilation. The two m ners (Kincaid and Moore) who were
on the phone and actually overheard both Pittman and Thonas
talking only heard Pittman say that he did not have adequate
ventilation (Tr. 134-135; 806). They al so heard Thonmas advi se
Pittman about his need to recheck his curtains, but neither of
them heard Thonas tell Pittnman to go ahead and produce coa
wi t hout adequate ventilation until permanent stoppings could be
constructed (Tr. 137; 811).

Al t hough Randy Workman did testify that he heard Toney order
Pittman to produce coal while the permanent stoppings were being
constructed (Tr. 1165), his credibility was conpletely destroyed
when it was shown that he was absent fromwork on the day during
whi ch he had vividly recall ed what had happened on Pittnman's
section (Tr. 1177-1179). At |east one miner (Harvey) on Pittman's
section clainms to have overheard Pittman tal king on the phone and
heard Pittrman tell Thomas that he |acked sufficient air, but he
only heard Pittman's side of the conversation and did not know
what Thonmas may have said to Pittman (Tr. 1224). Mbreover, his
credibility was inpaired by his inability to recall for certain
what he had done to the ventilation systemon January 18, 1982
(Tr. 1226; 1235).

Pittman contradi cted hinself so much about what Toney said
and when he said it, that Pittnman's claimthat Toney ordered him
to produce coal cannot be accepted as a truthful assertion. Sone
reasons for the aforesaid conclusion are: First, Pittman said
that his crew had refused to run coal until they saw Toney cone
in with cinder blocks to construct stoppings, but subsequently
Pittman said that he could not recall whether production had been
started before or after Toney arrived on the section (Tr.
287-288). The dispatcher sheet, of course, shows that production
started at 8:42 a.m and that Toney did not arrive until 9:51
a.m (Exh. C. Second, Pittman could not recall whether he had
told Toney that he had i nadequate air at the tinme he clains that
Toney ordered himto
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produce coal (Tr. 360). If Toney did not know that the section
had an i nadequate supply of air at the working faces, he could
not possibly have ordered Pittman to produce coal wth know edge
that Pittman did not have adequate ventilation at the faces.
Third, Pittman stated that his conmplaint (Exh. Q filed in this
proceedi ng was incorrect to the extent that it states that Toney
gave hima choice of having his nmen hel p construct pernmanent
stoppi ngs or run coal because his testinmony in this proceeding to
the effect that Toney gave himno choice but to run coal is the
correct version of what happened (Tr. 301). O course, Toney and
Thomas both deny that they ever ordered Pittman to produce coa
wi t hout havi ng adequate ventilation (Tr. 1700; 1809).

The di scussi on above shows that a preponderance of the
evidence fails to support Pittman's claimthat Thomas and Toney
ordered himto produce coal with know edge that he had i nadequate
ventilation at the working faces.

Pittman's Lack of a Watch for Purpose of Taking Air Measurenents

Pittman's credibility was rendered an additional bl ow when
Bl ankenship testified that when he found the operator of the
cont i nuous-m ni ng machine cutting coal on Pittman's section in
dust so thick that Bl ankenship could hardly detect the light on
the machi ne, he stated that he asked Pittnan to take an air
reading and Pittman replied that he could not take a reading
because he did not have a watch (Tr. 2006-2007). Thomas, who was
not present when Pittman told Bl ankenship that he | acked a watch
for taking an air reading, subsequently asked Pittman to take an
air reading and Pittman also told Thomas that he could not take
an air readi ng because of a lack of a watch (Tr. 1899).

After production had been stopped and air had been restored
by installing curtains in the Nos. 2 and 3 entries inby the belt
tail pi ece, Blankenship asked Pittman to take an air readi ng and
he was able to do so. Only about 15 m nutes had el apsed between
the two requests and Bl ankenship explained Pittman's ability to
take an air reading after he had nmade the second request, as
conpared with the first, by stating that he was not surprised by
Pittman's ability to conply with the second request that he take
an air readi ng because he had not believed Pittman when he told
himin the first instance that he | acked a watch for taking an
air reading (Tr. 2010).

Pittman clainmed that he did not recall ever having told
Bl ankenshi p that he had no watch to take an air readi ng and that
even if he did not have a watch, he could have borrowed a watch
fromone of the mners (Tr. 305-306). Failure to have a watch
could only have nmeant that Pittman could not have taken an air
reading at any time during the shift. Since Pittman had cl ai ned
that he did not have even enough air to turn
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his anenoneter, it is possible that he could have worked for the
entire shift without bothering to ask any of his nen to |l end him
a watch. Pittman's credibility is further eroded by the

| ack- of - a-wat ch epi sode because if he really did not have a

wat ch, then he never did make a conscientious effort to determ ne
how much air he had at the main intake entry and fol |l ow t hrough
to determ ne exactly where he was |losing his air, as Bl ankenship
did after stopping production, or he really did have a watch and
just gave his lack of one as an excuse to keep from having to
admt to Blankenship that a proper test for air would have shown
that he | acked adequate ventilation at the working faces.

The Al |l eged Conspiracy

Pittman's initial (p. 36) and reply (pp. 6-15) briefs claim
t hat managenent set Pittman up for discharge by asking himto
produce coal w thout adequate ventilation so that he could be
caught operating in violation of the |law and thereby provide
managenment with an excuse for discharging him That claimw ||
not survive close scrutiny for a nunber of reasons. First, if
Thomas, the mne foreman, had deliberately set Pittman up for
di scharge, it would appear that the ideal tinme to have done so
woul d have been on Friday, January 15, 1982, when Pittman first
ran his section with inadequate ventil ation. Thomas had not at
that time had the permanent stoppings constructed and, according
to Pittman, knew that Pittman was operating w thout adequate
ventil ation. Thomas had pl anned to have cinder bl ocks taken to
Pittman's 3B Section on Saturday and had to know that there was a
strong possibility that pernmanent stoppings m ght becone
constructed and provide Pittman with an adequate air velocity for
the 3B Section by Monday. Thomas knew from exam ning the fireboss
book on Monday that the mine exam ners were getting readi ngs of
9,000 cfmor nore at the | ast open break and woul d have had no
reason to expect that Pittman would be operating his section on
Monday with inadequate ventilation. Therefore, the ideal tinme to
have caught Pittman producing coal with i nadequate ventilation
woul d have been on Fri day.

The second defect in Pittman's conspiracy theory is that on
Monday norni ng Thomas did send in both cinder blocks and the crew
of miners needed to construct stoppings. Thomas was advi sed on
Monday norni ng that Bl ankenship was going to visit the mne on
Monday afternoon. Thomas advi sed Pittman of that fact about noon.
Thomas knew that Pittman woul d be expecting both himand
Bl ankenshi p on Monday afternoon. If Thomas had intended to set
Pittman up for discharge, it is highly unlikely that he would
have provided Pittnman with advance warning that he was comng in
wi th the superintendent to check the conditions on Pittman's
secti on.
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The third defect in Pittnman's conspiracy theory is that Pittmn
hinself testified that he was notified about noon that
Bl ankenshi p and Thomas woul d be conming to his section (Tr. 362).
The record provides no satisfactory explanation of why Pittman
woul d have failed to take action to nake sure that he had
adequate ventil ation before Bl ankenship and Thormas arrived. The
| east that Pittnman woul d have been expected to do upon receiving
t he advance warni ng about the inspection would have been to
rem nd Thomas that he was produci ng coal wi thout adequate
ventilation as Thomas had asked himto do and i nquire about the
wi sdom of his continuing to produce coal w thout adequate
ventilation at a time when Bl ankenship would be visiting the
section. Pittman clains that he did not close down in order to
obt ai n adequate ventilation because he al ready knew that both
Bl ankenshi p and Thomas had a | ow opinion of his abilities as
section foreman and that they would have been as likely to fire
himfor shutting down production |ong enough to establish
ventilation as they would for his continuing to produce coal wth
i nadequate ventilation (Tr. 418-419). That contention | acks nerit
because, according to Pittman's claim Thomas had ordered himto
produce coal w th inadequate ventilation and there is no reason
for himto have been reticent about rem nding Thomas that he was
produci ng coal w thout adequate ventil ation and asking Thomas if
he could stop production until the permanent stoppings had been
conpl eted, especially in view of the fact that construction of
t he permanent stoppings was nearing conpletion by the tinme
Pittman recei ved advance notice of Bl ankenship's and Thomas's
arrival on the section.

The fourth defect in Pittman's conspiracy contention is that
ef fectuating the conspiracy woul d have had to be dependent upon
Thomas' s havi ng the cooperation of several persons who did not
work on Pittman's shift. The reason for the aforesaid statenent
is that all persons who exami ned the 3B Section on Friday and
Monday obtai ned an air reading of 9,000 cubic feet or nore at the
| ast open break. Those m ne exam ners were MConnell, the section
foreman who was in charge of the crew which produced coal in
Pittman's 3B Section on the 4 p.m-to-mdnight shift on Friday,
and the UMM firebosses (Stover and Wiston) who exam ned the
m ne on Saturday, Sunday, and Monday. In order for the alleged
conspiracy to be carried out, the cooperation of MConnell,
Stover, and Wiston would have had to have been obtai ned because
Pittman clains that those individuals were falsifying the air
measurenents of at |east 9,000 cfmwhich they were entering in
the fireboss book (Exh. 18, pp. 53-63). If the cooperation of
those m ne exam ners had not been obtained, their readi ngs woul d
have been | ess than 9,000 cfm according to Pittman, and woul d
have corroborated Pittman's claimthat no one coul d have obtai ned
adequate air readings prior to the tinme that the permanent
stoppi ngs were constructed. It is highly unlikely that
McConnel I's, Stover's,
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and Wiston's cooperation in making false entries in the fireboss
book coul d bave been obtained without at |east one of them having
made i nconsi stent statenents which would have cast doubt on their
credibility. Yet all three of them provi ded sone of the nost

convi nci ng statenents which were nade in this proceedi ng.

The fifth defect in Pittman's conspiracy theory nay be based
on the testinony of Blankenship, the mne superintendent, who
testified that he did not decide to visit the Row and No. 3 M ne
until Monday norning. He said he did not think there was any
nmerit to Pittman's conspiracy clai mbecause Thomas knew his
feelings about mne safety and health and that Thonmas woul d never
have knowi ngly taken himon a section producing coal wth
i nadequat e ventilation. Bl ankenship stated that if he had ever
been convinced that Thomas and Jerry Toney had anyt hi ng
what soever to do with Pittman's havi ng produced coal w thout
adequate ventilation, he would have discharged all three of them
(Tr. 2017; 2020).

For the reasons given above, Pittman's claimthat his
di scharge was based on a conspiracy by Thomas to have hi m produce
coal w thout adequate ventilation, so that he could be caught
operating his section in violation of the law, nust be rejected.

Pittman's All egations as to Disparate Treat ment

Pittman's initial brief (pp. 35; 39-40) argues that his
di scharge showed di sparate treatnent because discipline at the
No. 3 M ne was "uneven, whinsical, and discrimnatory"” and that
no one el se had been discharged for admitting that he had
produced coal with inadequate ventilation. Consol's counse
subm tted extensive evidence showi ng that Bl ankenship, the
superintendent, did not tolerate safety violations, absenteeism
or irresponsible conduct (Tr. 1463; 1961). Bl ankenship, for
exanpl e, suspended Bill Blevins, a section foreman, for 5 days
for irregular work and di scharged himfor ventilation violations
and failing to establish centerlines on his section (Tr. 949;
1325; 1342; 1466; 1793; 1968). Bl evins was discharged just 3-1/2
nmont hs before Pittman's termnation occurred (Tr. 815; 1326;
1795; 1969). The day of Blevins' discharge, Thomas referred to
Bl evi ns' di scharge and warned Pittman that he woul d receive the
same treatnment if his performance did not inprove (Tr. 299-300;
1794).

Bl ankenshi p and Thomas provi ded ot her exanpl es of persons
who have been disciplined at the No. 3 Mne. Keith Hartzog, a
mai nt enance foreman, was given a 5-day suspension for a safety
violation (Tr. 1797; 1969). Allen Powers, Jr., a section foreman
was given a 5-day suspension for a safety violation (Tr.1970;
1797). Sidney Federoff was di scharged for com ng to work
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i ntoxicated (Tr.1970). Mark Fink was required to forfeit a 1-week
vacati on because of absenteei smand was di scharged for |ying
about the taking of an enmergency nedical technician test and for
having a bad attitude in general (Tr.1971-1972). El bert Young, a
UMM roof -bol ting nmachi ne operator, was suspended for 5 days over
a safety violation (Tr.1973-1974; 1798-1799). Al exander WIIi ans,
CGakl ey Gore, and Jerry WIllianms, UMM enpl oyees, were al
suspended for 17 or 18 days for carrying snmoking materials into
the mne (Tr.1974).

Additionally, it should be noted that Bl ankenship was goi ng
to discipline Pittman's conti nuous-ni ni ng machi ne crew on January
18, 1982, the day of Pittman's di scharge, when he caught them
cutting coal wthout adequate ventilation, but they were saved
fromdisciplinary action because they told Bl ankenship that they
had conpl ained to Pittman about the |ack of ventilation and he
had asked themto operate the mner despite the |ack of
sufficient ventilation (Tr. 233; 1135; 2002). Although
Bl ankenship did not discipline the miner crew at that tinme, he
warned themthat if he caught themin a sinmlar situation at a
subsequent time, they would be disciplined (Tr. 1137; 2001).

Pittman tried to show that two other section forenen, Delp
and G abosky, were not disciplined despite the fact that
citations were issued by an MSHA inspector when he caught them
operating without the required volune of air at the working face
(Exhs. 24, 25 & 27). Both Bl ankenshi p and Thonmas def ended the
failure to discharge Del p and G abosky by pointing out that each
violation has to be evaluated on its own nerits and they
correctly noted that neither Delp or Gabosky had run their
sections for a long period of tine, as Pittman had, with
know edge that there was inadequate air on the section (Tr.1938;
2000). It was also noted by Thomas that a different response was
called for based upon an enpl oyee's past record. There was no
showi ng that Delp or Gabosky had records conparable to Pittman's
poor record. The only section foreman with a record conparable to
Pittman's was Bl evins and he, |like Pittnman, had been warned of
possi bl e discharge for prior offenses and he, |ike Pittman, had
been suspended for 5 days before he was di scharged. Bl ankenship
di scussed Pittman's prior record with himon the day of his
di scharge and his prior record was a factor in Bl ankenship's
decision to discharge him (Tr. 188; 1902-1903; 2013).

The preponderance of the evidence, therefore, shows that
Pittman did not receive disparate treatnent when he was
di scharged for produci ng coal w thout adequate ventil ation
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Pittman's All egati ons Regardi ng Thomas, the M ne Foreman

Large parts of Pittman's initial brief (pp. 19-30) and reply
brief (pp. 6-15) consist of an attenpt to show that Thomas, the
m ne foreman, was inconpetent, |acked credibility, and refused to
defend Pittman when Bl ankenshi p, the m ne superintendent, caught
Pittman operating his section wthout adequate ventilation
because Thomas knew he woul d have been di scharged along with
Pittman if he had admitted that he knew Pittnman was operating the
3B Section without adequate ventilation. | have already shown
under the 17 headi ngs hereinbefore given that Pittman failed to
prove a prima facie case of discrimnation because, while he did
show t hat he had engaged in the protected activity of reporting
to Thomas that he | acked an adequate velocity of air on his
section, he failed to prove that his discharge was in any way
notivated by the fact that he had reported i nadequate ventilation
and had asked Thormas to send ci nder bl ocks to the section for
constructi on of permanent stoppings. Therefore, | do not fee
that | amobligated to enter upon an extended di scussi on of
Thomas' s al | eged shortcom ngs because, even if Thonas were as
poor a foreman as Pittman's briefs contend he was, the
pr eponder ance of the evidence would still support a finding that
Pittman failed to prove that his di scharge was notivated by
Pittman's protected activity of having reported to Thonas on
January 15 and 18, 1982, that he did not have adequate
ventilation on his 3B Section. Nevertheless, the review of the
evi dence, hereinafter given, shows that Thonmas was not the
i nconpetent foreman which Pittman's brief clainms he was.

Thomas's 111 ness

It is a fact that Thonmas was in poor health in 1981 and
1982, that he had undergone a triple heart bypass operation
shortly after Pittman's di scharge on January 18, 1982, that he
had been on an extended period of sick |eave up to the tine of
the hearing in this proceeding, and that he had decided to
retire, effective June 1, 1983 (Tr. 1776-1777). It is also true
that he may have relied extensively on Jerry Toney, the belt
foreman, for obtaining detailed information about the conditions
in the mne during 1981 and 1982 (Tr. 1693; 1751; 1907). It is
i kewise true that Jerry Toney was nmade acting mine foreman in
April 1982 when Thomas was forced to take extended sick |eave for
heart surgery (Tr. 1693). Pittman did not succeed, however, in
denonstrating that Thomas never went underground to exam ne
conditions in person. The di spatcher (Roger Toney) testified that
Thomas went underground wi th Bl ankenshi p about once each week and
t hat Thomas al ways acconpani ed MSHA i nspectors when they nade
their frequent inspections of the mne (Tr. 2188; 2190).
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Thomas had had 42 years of experience as a mne foreman and had
wor ked at |east 11 years for Consol (Tr. 1777-1778). As a senior
enpl oyee, he would have been entitled to take an extended period
of sick | eave before determ ning whether his health would force
himto retire. Therefore, | reject Pittman's claimthat Conso
kept Thomas on sick |leave at full salary until his testinmony in
this proceedi ng had been given just to assure that his testinony
woul d be wholly in support of Consol's position in this

pr oceedi ng.

Thomas's Credibility

Thomas wor ked on Saturday, January 16, 1982. The next day
was Sunday and the mne was idle. Both parties stipulated on the
record that Thonmas was not required, since the nmne was idle on
Sunday, to make a preshift exam nation on Saturday (Tr. 1430;
1887), but he did fill out a page in the fireboss book indicating
that he had patrolled the 3B Section, that he had seen no
viol ations, that he believed the air velocity was sufficient, and
that he thought the section was safe to mne (Exh. 18, p. 59).
Thomas expl ai ned that he did not take an air readi ng because he
was not obligated to nake a formal preshift exam nation before an
idle shift and that he had deliberately not gone to the face
areas of the 3B Section (Tr.1915-1916). He also stated that he
wal ked into the mne instead of riding a track vehicle, because
he wanted to exam ne sone sections of the track which m ght need
to be repaired (Tr. 1886-1887). The walk to the 3B Section is a
round-trip distance of about 1 nmile and it takes less tine to
wal k in than it does to ride because of the difference in route
whi ch can be taken by a person on foot as conpared with a vehicle
traveling on the track (Tr.1919; 2229). The dispatcher who
testified on Pittman's behalf did not work on Saturday when
Thomas wal ked into the mne and therefore could not testify as to
whet her Thomas wal ked into the mne or not (Tr. 2191).

Thomas seened to be sonewhat enbarrassed when cross-exan ned
about not havi ng nade an actual air mneasurenent even though he
was not required to do so in view of the fact that the m ne was
idle on the succeeding shift (Exh. 18, p. 60). Neverthel ess,
Pittman's brief failed to denponstrate by a preponderance of the
evi dence that Thomas falsified his entries in the fireboss book
or violated any regul ations. Therefore, | disagree with Pittman
that Thomas's credibility was adversely affected by his fireboss
entries associated with his having "patrolled" the 3B Section on
January 16, 1982.

Thomas' s Al |l eged Production Goals and Cover-Up

Pittman's efforts to detract fromhis own shortcom ngs by
enphasi zi ng Thomas's deficiencies are not persuasive.
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Pittman clainms that his constant conplaints of a | ack of
ventilation on Friday, Saturday, and Monday, January 15, 16, and
18, 1982, were a trenendous irritant to Thonmas because Thomas was
so anxious to maintain a record of high production fromthe No. 3
M ne that he could not give Pittman's conplaints the attention
that they deserved because precious production time would have
been [ ost and coal output woul d have declined. It is further
argued that since Thomas had ordered Pittnman to go ahead and
produce coal w thout adequate ventilation so as to achi eve high
producti on goals, Thomas could not run the risk of admitting to
Bl ankenshi p that he knew Pittman was produci ng coal w thout
adequate ventil ation because such an adm ssion mght well have
resulted in his own discharge as well as Pittman's.

The aforesaid argunents are not convincing for a nunber of
reasons. First, the comments in Pittman's 1977 performance rating
state that nanagenent considered Pittnman to be "production
oriented" (Exh. 10; Tr. 34). Since one would assume that al
managenent personnel are production oriented, it is surprising
that Pittman's supervi sor woul d have bothered to note that
Pittman was production oriented unl ess he had observed that
Pittman had an unusual proclivity for achieving high production.
Additionally, one of the shift foremen, Rudy Toney, testified
that Pittman was known to be a foreman with a good production
record and that he had recommended that Pittman not be fired for
taking a day off wi thout obtaining advance perm ssion because he
believed that Pittman's good production record justified his
bei ng gi ven another chance (Tr. 1304). Since Pittman al ready had
a reputation for achieving high rates of production, it is
unli kely that Bl ankenship woul d have been unduly critical of
Pittman if his production had been down a little bel ow average
because he had had to spend nore time than usual on January 15
and 18, 1982, in establishing adequate ventilation on his
secti on.

A second reason for rejecting Pittman's argunents about
Thomas' s obsession with production is that, even with the
i nadequat e ventil ati on whi ch undeni ably existed during Pittman's
entire shift on Friday, January 15, and up to about 2 p.m on
Monday, January 18, Pittman's section produced 109 shuttle cars
of coal on Friday and 100 shuttle cars on Mnday (Exhs. A and C
Tr. 832-833). Production of 100 shuttle cars is considered to be
a normal producing day (Tr. 341; 353; 885; 1655). Yet Pittman
said that it was so dusty that the roof bolters had to stop
working fromtime to tinme just to allow the dust to abate and
that woul d have retarded normal production activities (Tr. 411).
As | have herei nbefore denonstrated on page 20, supra, it should
not have taken Pittnman nore than 15 minutes to find and correct
t he cause of his inadequate air supply at the working faces, if
he had been the conpetent section
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foreman which he clainmed to be. If Pittman had spent the short
time needed to obtain the required anmount of air on his section
the m ners would not have had to shut equi pmrent down fromtine to
time just to allow the dust to abate and Pittnan's production for
Fri day and Monday woul d probably have been even greater than the
109 and 100 shuttle cars, respectively, which he did achieve with
i nadequat e ventil ati on.

The foregoi ng concl usions are supported by the fact that
McConnel I, the section foreman on the 4-p.m-to-mdnight shift
was able to obtain a required air velocity on his shift which
followed Pittman's shift (Exh. 18, p. 55). The only expl anation
that Pittman could give for the fact that MConnell had obtai ned
adequate ventilation, while Pittman could not, was that MConnel
had entered a false air neasurenent in the fireboss book because

he, like Pittman, was afraid that he would be discharged if he
had reported the true inadequate reading which Pittman is certain
he actually obtained. | have already denonstrated under the

headi ng of "Pittman's Fal sifying of the Preshift-Onshift and
Daily Report", supra, pages 21-24, that the preponderance of the
evi dence does not support Pittman's claimthat everyone but
Pittman was |ying about the actual air readi ngs which they were
obt ai ning on the 3B Secti on.

For the reasons given above, | find that the preponderance
of the evidence shows that Thomas, despite his ill health in
1982, was performng his duties as a mne foreman in a reasonably
sati sfactory manner and that he gave convinci ng expl anati ons for
the priorities he gave to the types of work which were done on
Fri day, Saturday, and Monday, January 15, 16, and 18, 1982. For
exanpl e, since it has been shown above, pages 19-21, that
tenmporary curtains along the pillared-out area were adequate for
provi di ng adequate ventilation on the 3B Section on both Friday
and Monday, Thomas properly directed Pettry and MacDaniel (Tr.
849; 879) to go to the 3A Section and install new trailing cables
on shuttle cars rather than haul cinder blocks to Pittnman's 3B
Section. That change in plans on Saturday was justified because
defective trailing cables may result in electrocution (Tr. 1797;
1810- 1811), whereas, according to the fireboss book and the
testinmony of at |east three witnesses, the tenporary stoppings
already in existence in the 3B Section were providing at |east
9,000 cfmof air at the |last open break (Exh. 18, pp. 55-57; Tr.
1405; 1434; 1648).

Therefore, Pittman's clains that Thomas subordinated al
safety regul ati ons which mght have interfered with his goal of
hi gh coal production and that Thomas's ill health nmade him so
sensitive to Pittman's conpl ai nts about inadequate ventil ation
and requests for cinder-block stoppings that he wanted to
di scharge Pittman for having annoyed himw th such safety
consi derati ons on Friday, Saturday, and Monday, nust be rejected
as not being supported by the preponderance of the evidence.
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Cases Cited in Pittman's Reply Brief Do Not Apply to Facts in
this Proceedi ng

Pittman's reply brief (p. 5) argues that Pittman was
di scharged because he had nerely foll owed his supervisor's
i nstructions and that the conplainant in Judge Fauver's decision
in Roger D. Anderson v. Itmann Coal Co., 4 FVMSHRC 963 (1982), was
di scharged for the sanme reason and was ordered to be reinstated
by Judge Fauver. In the Anderson case, a preshift exam nation had
not been perforned during the 8-hour period precedi ng Anderson's
shift which began at 4 p.m on a Sunday. An NMSHA inspector wote
an unwarratable failure order because Anderson admitted that he
knew a preshift exam nation had not been nade during the
precedi ng shift, but that he understood that the Federa
regul ations and Itmann's policy required the making of only one
preshift exam nation every 24 hours on weekends. Anderson was
di scharged because of his adnmissions to the inspector. Judge
Fauver held that Anderson's replies to the inspector's questions
were a protected activity under the Act and that it was a
vi ol ati on of section 105(c) (1) of the Act for Itmann to di scharge
Anderson for that protected activity.

In this proceeding, as | have shown on pages 19-26 and
35-36, supra, Pittman was di scharged because he know ngly
operated his section w thout having adequate ventilation and the
preponderance of the evidence fails to support Pittman's claim
that Thomas, the mine foreman, had ordered himto operate his
section wi thout having adequate ventilation. In the Anderson
case, it was shown that Itmann's policy was to require only one
preshift exam nation during each 24-hour period on weekends and
Ander son was di scharged for admtting that he knew that no
preshift exam nation had been made during the preceding 8-hour
period and for stating that it was Itmann's policy to require
only one preshift exam nation during each 24-hour period. The
Anderson case is inapplicable to the facts in this proceeding
because Pittman failed to prove that it was Thomas's or Consol's
policy to order section forenen to produce coal w thout adequate
ventil ation.

Pittman's reply brief (pp. 10 and 15) al so argues that
Bl ankenshi p, the mne superintendent, failed to make an adequate
i nvestigation before discharging Pittman, and that if he had nmade
an adequate investigation, he would have found that both Thomas
and Toney had ordered Pittman to produce coal w thout adequate
ventilation and woul d have found it necessary to discharge them
al so because Pittnman was nerely carrying out their instructions
when he operated w thout adequate ventilation on both Friday and
Monday. Pittman states that Judge Fauver found that Itnmann had
not made an adequate investigation before di schargi ng Anderson in
t he Anderson case, supra, and that | had nmade a simlar finding
in my decision issued
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Decenmber 21, 1977, in Bernard Lyle dine v. Itmann Coal Co.
Docket No. HOPE 76- 364.

In this proceedi ng Bl ankenshi p, the mne superintendent,
di scharged Pittman after personally finding Pittman to be
produci ng coal w thout adequate ventilation. He personally took
the air readi ngs showi ng that adequate ventilation did not exist
and he personally participated in restoring ventilation within a
period of 15 minutes, as | have al ready shown above on page 19.
Mor eover, Bl ankenshi p personally checked with the other section
foreman, McConnell, and a shift foreman, Taylor, about their
entries in the fireboss book and established that they had
actual |y obtained air neasurenents as great or greater than those
whi ch he found in the fireboss book (Tr. 2006-2013). Therefore,
it cannot be successfully argued in this case that Bl ankenship
failed to make an adequate investigati on before di scharging
Pittman. For the foregoing reasons, Pittman's reliance on the
Anderson and Cine cases is msplaced and his argunents based on
t hose cases must be rejected.

For the reasons hereinbefore given, |I find that Pittman
failed to prove that his protected activity of reporting
i nadequate ventilation on his 3B Section was in any way a
nmotivating factor in his discharge and that Pittrman al so failed
to prove that either the mne foreman or the belt foreman had
given himan order to produce coal w th know edge that he had
i nadequate ventilation on his section. Inasmuch as his discharge
was in no way notivated by his having participated in an activity
protected under section 105(c)(1l) of the Act, Pittman's conpl ai nt
shoul d be dismi ssed, as hereinafter ordered.

VWHEREFORE, it is ordered:

The conplaint filed by Kenneth D. Pittman in Docket No. WEVA
82-334-Dis dismssed for failure to prove that a violation of
section 105(c) (1) of the Federal Mne Safety and Health Act of
1977 occurred.

Richard C. Steffey
Admi ni strative Law Judge

~FOOTNOTE_ONE

1 Pittman's initial brief contains a nunber of factual
errors. For exanple, on page 4 of the brief, it is stated that
Pittman worked for Consol for 4 years and 11 nonths, but on page
41, it is stated that he worked for Consol for 5 years and 10
nmont hs. Pittman worked for Consol from May 15, 1976, to January
18, 1982, or 5 years, 8 nmonths, and 3 days. On page 6 of
Pittman's initial brief, three different mners are given job
classifications different fromthose which they had when they
were working under Pittman's supervision. The errors result from
failure to distinguish the jobs which the persons held at the
time they testified in 1983 fromthe jobs they were performnm ng
when they were working under Pittman's supervision. Pages 36 and
37 of the brief repeat the sane argunments nmade on pages 35 and
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