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Federal M ne Safety and Heal th Revi ew Conmm ssi on
O fice of Adm nistrative Law Judges

BOBBY J. HOLT, DI SCRI M NATI ON PROCEEDI NG
COVPLAI NANT
Docket No. SE 83-49- DM
V.
MSHA Case No. 83-33
SQUTHERN STONE COVPANY,

RESPONDENT
DEC!I SI ON
Appear ances: Margaret Y. Brown, Esqg., Auburn, Al abama, for
Conpl ai nant ;
Hoyt W Hill, Esq., Walker, H I, Adanms, Unrbach

Her ndon, & Dean, Opelika, Al abama, for Respondent.
Bef or e: Judge Broderick
STATEMENT OF THE CASE

Conpl ai nant contends that he was di scharged fromhis job as
repai rman for Respondent because of activity protected under the
Federal M ne Safety and Health Act (Act). Respondent contends
that he was fired for reasons unconnected with occupationa
safety. Pursuant to notice, the case was heard in Opelika,

Al abama, on January 17 and 18, 1984. A L. Lazenby, Jr., Dennis
Lamar Lazenby, Bill Harris, Lisa Walsh Shivers, Henry Lee

Peopl es, Cci e Thomas Chanbl ee, Lawence W MRae, Eunice
Marshal |, Janette Holt, Sanuel B. Holt and Bobby Holt testified
on behal f of Conplainant; Cary Torbert, Kenneth E. Roberson, Jack
McAnal |y and George Cooper testified on behalf of Respondent.
Both parties have filed posthearing briefs. Based upon the entire
record and considering the contentions of the parties, | nake the
fol |l owi ng deci si on.

FI NDI NGS OF FACT

Conpl ai nant has worked for Respondent Southern Stone and its
predecessor, with sone breaks in enploynent, beginning in 1969.
He quit in 1974 while working in the hopper because of the
absence of any effective neans to prevent trucks fromrolling
back into the hopper and endangering the workers. He returned to
wor k for Respondent in 1979.
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Sonetime in 1980, Conplainant and his wife assisted a co-worker,
WIllie Calloway, in contacting MSHA after Call oway had been
fired, allegedly for refusing to work on the roof during a
rai nstorm

I n approxi mately Novenber, 1982, Conpl ai nant di scussed with
some of his co-workers the conpany policy concerning wearing hard
toed shoes on the job. The Plant Superintendent, M. Cooper, had
i nformed Conpl ai nant that hard toed shoes were required.
Conpl ai nant noti ced, however, that some nen, including
supervisors, did not always wear them He called the Birn ngham
O fice of MSHA and asked what the |aw required concerning safety
shoes. The MSHA spokesman informed himthat all enpl oyees except
truck drivers were supposed to wear hard toed shoes.

Thereafter Cooper called Conplainant into his office and
asked whet her Conpl ai nant call ed MSHA about hard toed shoes.
Conpl ai nant admitted that he had. Cooper told Conplai nant not to
call MSHA again, "that [he] worked for Southern Stone, [and not]
for Mning Safety and Health.” MSHA did not investigate nor did
it contact Respondent regarding this call by Conpl ai nant.

On June 1, 1980, Conpl ai nant broke his right hand in a fight
unconnected with his work. He underwent three operations on the
hand and mi ssed considerable tine fromwork. On one occasion he
was "witten up" by Cooper for taking time off to see a doctor
VWhen he heard that Cooper threatened to fire him he saw a | awer
concerning his job rights.

On May 4, 1981, Conpl ai nant suffered an occupational injury
when a chute door fell on him He continued on the job the
remai nder of the shift. The next day he was exam ned by a
physician at a hospital enmergency room and stayed off work for
one shift. After he returned, Cooper asked himto have the record
changed so that the injury would not be shown as com ng under
Wor kers' Conpensation. In return, Conplainant was to receive "pay
in hours." Subsequently Conplainant filed a Wrkers' Conpensation
claimwhich is still pending.

On Septenber 3, 1982, Conplainant injured his finger while
| oadi ng scrap at work. The resultant medical bills and lost tine
were paid under Workers' Conpensation

Conpl ai nant and his wife both conplained to M. Cooper about
enpl oyees "riding the clock,” that is being clocked in, but not
bei ng at work. After the conplaints, the practice "sort of
sl acked off." Conplainant also testified that at sonme unspecified
time, sonme enployees engaged in drinking, horseplay, stealing and
ganbling on the job. He stated that the foreman participated in
these activities.
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In the latter part of 1982, Respondent was negotiating with a
firmin Southern Alabama to supply it with a |arge order of
construction stone. In an effort to cut delivery costs, it
requested the County Conmi ssioners of Lee and Macon counties to
designate the route from Respondent's Plant as a truck route,
t hus reduci ng the haul age distance to the custonmer. The requests
were granted, and the contract entered into. Certain residents of
the two counties, whose property abutted the hi ghway, protested
t he deci sion and sought a reversal of it. Anong the protesters
were Conpl ai nant and his wife. Conplainant's wi fe had been run
of f the road on one occasion by one of the trucks hauling
Respondent' s stone. Conpl ai nant believed the use of the road by
the trucks was dangerous, and there is evidence that the trucks
caused consi derabl e danage to the road. Superintendent Cooper was
awar e that Conpl ai nant was involved in the protest. He called a
nmeeti ng and expl ai ned to Conpl ai nant and ot her enpl oyees that the
truck route was of great inportance to the conpany.

The | eader of the protest novenent was A L. Lazenby, a
farmer whose |and was close to the road in question, and who used
the road in connection with the operation of his farm On
February 24, 1983, Lazenby bl ocked the highway with his truck
until requested to renove it by the sheriff's office. On the
foll owi ng day, February 25, Lazenby again bl ocked the road.
Conpl ai nant knew of the protest and was at the scene when the
road was bl ocked on February 25. He did not participate in the
bl ocki ng of the road. The news nedia were present, and pictures
of the protest appeared in the newspapers and on tel evision
Conpl ai nant' s picture was included since he was present. Cooper
observed Conpl ai nant's presence, and assuned that he was part of
t he protest nmovenent. When Cooper returned to the plant he called
M. Kenneth Roberson, Vice President of Respondent, and told him
about the roadbl ock, and that Conplai nant was seen anong the
protesters. Cooper asked what shoul d be done about Conpl ai nant.
Rober son, after discussing the matter with the Legal Departnent,
decided to term nate Conpl ainant. He dictated a nmenorandumto
Cooper to deliver to Conpl ai nant.

On February 25, 1983, Conpl ai nant was gi ven a notice of
term nation for "conduct unbecom ng a Southern Stone Enpl oyee."
The conduct was descri bed as being seen "in a group of people
that were bl ocking an approved route for trucks |eaving Southern
Stone Plant."

Rober son was not aware of Conplai nant's enpl oyment history
prior to February 24 and 25, 1983, which are recited herein.
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| SSUES

1. Was Conpl ai nant's di scharge notivated in any part by
conduct protected under the Act?

2. If so, did Respondent establish that he woul d have
di scharged Conpl ai nant for unprotected activities al one?

3. If Conplainant's discharge was in violation of the Act,
what relief is he entitled to?

CONCLUSI ONS OF LAW

To establish a prima facie case of discrimnation under the
Act, Conpl ai nant nmust show that he was engaged in activity
protected by the Act, and that his discharge was notivated in any
part by the protected activity. Secretary/Pasula v. Consolidation
Coal Conpany, 2 FMSHRC 2786 (1980), rev'd on other grounds sub
nom Consolidation Coal Conpany v. Marshall, 663 F.2d 1211 (3rd
Cir.1981); Secretary/Robinette v. United Castle Coal Co., 3
FMSHRC 803 (1981); Secretary/Bush v. Union Carbide Corporation, 5
FMSHRC 993 (1983).

PROTECTED ACTIVITY

Conpl ainant's call to MSHA aski ng about hard toe shoe
requi renents was activity protected under the Act. Respondent was
cl early unhappy about the call and in effect directed Conpl ai nant
not to make such calls thereafter. Assisting a fell ow worker in
maki ng a conplaint to MSHA is protected activity, but there is no
evi dence that Respondent was aware of Conplainant's efforts on
behal f of WIllie Call oway.

Conpl ai nts to managenent about ot her enpl oyees "riding the
cl ock™ could be protected insofar as they allege that this
practice jeopardi zed the safety of Conpl ai nant or the other
wor kers. Al though the evidence does not directly show that the
conplaints were related to safety, | can infer that they were,
and conclude that they constituted protected activity. The
testinmony concerning drinking and horseplay on the job does not
show t hat any conplaints or work refusal grew out of these
activities. Therefore, activity protected under the Act was not
shown in connection therewith. Conplainant's allegations that he
was disciplined for taking tinme off follow ng his non work
connected hand injury, and that Respondent threatened to fire
him do not allege activity protected under the Act. No
contention that this discipline or threat were related to work
safety was nade by Conpl ai nant.



~414
The al | egati ons concerning Conplainant's job related injuries in
May, 1981, and Septenber, 1982, do not contain any contention
t hat occupational safety was involved. The alleged direction to
change the hospital records to falsely show a non-job rel ated
infjury may allege a violation of the State Wrkers' Conpensation
Law. It does not describe activity protected under the M ne
Safety Act.

A consi derable part of the evidence in this case, and of
Respondent's posthearing brief is devoted to Conplainant's
participation in the citizens protest against the use of a road
as a truck route. The relationship of this protest to safety goes
only to the matter of highway safety, and there is no contention
and no evidence that it related in any way to occupational safety
at Respondent's Pl ant. \Watever the nature and extent of
Conpl ai nant's involvenent in the protest, it did not constitute
activity protected under the Act.

MOT1 VATI ON FOR DI SCHARGE

The precipitating factor in the decision to discharge
Conpl ai nant was his participation in the truck route protest, or
rat her Respondent's perception of his participation in the
protest. | have previously concluded that this was not protected
activity. The present status of the enploynment at will doctrine
in Arerican law is an interesting question, but not one that I am
call ed upon to answer in this proceedi ng. Whether the discharge
of an enpl oyee for exercising First Amendnent rights of free
speech and political protest is against public policy is also a
guestion not before ne. See Note, Protecting at WIIl Enpl oyees
Agai nst Wongful Discharge: The Duty To Terminate Only In Good
Faith, 93 Harv.L.Rev. 1816 (1980).

The deci sion to di scharge Conpl ai nant was made by Kenneth E
Rober son, after he was inforned by Cooper of Conplainant's truck
route protest activities. Roberson was not aware of Conplainant's
call to MSHA concerning the hard toe shoe incident in Novenber,
1982. Al t hough Cooper was aware of that incident, the evidence
does not establish that it was a factor in the decision to
di scharge Conpl ainant. Nor is there any evidence that the
conpl aints' of enployees riding the clock played any part in the
di scharge. For these reasons, | conclude that Conplainant has
failed to make a prima facie case of discrimnation under the
Act. Further, even if it were shown that protected activity was a
notivating factor, the evidence is overwhel m ng that Respondent
woul d have di scharged Conpl ai nant for unprotected activity (the
truck route protest) alone. Therefore, no violation of section
105(c) of the Act has been established.
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CORDER

Based upon the above findings of fact and concl usi ons of
law, the conplaint and this proceeding are DI SM SSED for failure
to establish a violation of section 105(c) of the Act.

Janes A. Broderick
Admi ni strative Law Judge



