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Federal M ne Safety and Heal th Revi ew Conmm ssi on
O fice of Adm nistrative Law Judges

HELVETI A COAL COMPANY, CONTEST PROCEEDI NG
CONTESTANT
V. Docket No. PENN 83-229-R
Ctation No. 2111785; 8/5/83
SECRETARY OF LABCR,

M NE SAFETY AND HEALTH Lucerne No. 8 M ne
ADM NI STRATI ON ( MVSHA) ,
RESPONDENT
DECI SI ON

Appear ances: Jeronme H. Sinonds, Esq., Freedman, Levy,
Kroll & Sinonds, Washington, D.C. and
WlliamM Darr, Esq., Indiana,
Pennsyl vani a, for Contestant;
Cat herine Aiver Mirphy, Esq., Ofice of
the Solicitor, U S. Departnment of Labor,
the Solicitor, U S. Departnment of Labor,
Phi | adel phi a, Pennsyl vani a, for Respondent.

Bef or e: Judge Merlin

This case is a notice of contest originally filed by
Hel vetia Coal Company for review of a citation dated August 5,
1983, issued by an inspector of the Mne Safety and Health
Admi ni stration (hereafter referred to as MSHA) under section
104(a) of the Federal Mne Safety and Health Act of 1977, 30
U S.C. 0O814(a), alleging a violation of 30 C.F. R [75. 200,
incident to a roof fall which killed a miner. The citation was
vacated on Septenber 12, 1983. Pursuant to a notion to w thdraw
filed by the operator on Septenber 20, 1983, | dism ssed the case
on Cctober 5, 1983.

On Cctober 26, 1983, the citation was nodified to restore
the original citation and change it to one issued under section
104(d) (1) of the Act, 30 U S.C. 814(d)(1). The operator again
filed a notice of contest. The Solicitor filed an answer
asserting the citation was properly issued under section
104(d)(1). By Notice of Hearing dated Decenmber 6, 1983, | set the
case for hearing on February 1, 1984, and directed the filing of
prehearing statements. Both parties filed such prehearing
statenents.
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Thereafter on January 26, 1984, the Solicitor advised nme by
t el ephone that MSHA again had decided to vacate the citation
Because MSHA' s actions were so unusual | directed both parties to
appear at the hearing as schedul ed. At the hearing the Solicitor
submtted a notice dated January 30, 1984, vacating the section
104(d) (1) citation. In addition, five MSHA officials testified.
The operator appeared but submitted no evi dence.

30 C.F.R [O75.200, which appears in the Act as section
302(a), 30 U.S.C. [862(a) provides as foll ows:

Each operator shall undertake to carry out on a
continuing basis a programto inprove the roof control
system of each coal mne and the nmeans and neasures to
acconpl i sh such system The roof and ribs of all active
under ground roadways, travelways, and working pl aces
shal | be supported or otherw se controlled adequately
to protect persons fromfalls of the roof or ribs. A
roof control plan and revisions thereof suitable to the
roof conditions and m ning system of each coal m ne and
approved by the Secretary shall be adopted and set out
in printed formon or before May 29, 1970. The plan
shal |l show the type of support and spaci ng approved by
the Secretary. Such plan shall be revi ewed
periodically, at least every 6 nonths by the Secretary,
taking into consideration any falls of roof or ribs or

i nadequacy of support of roof or ribs. No person shal
proceed beyond the | ast permanent support unless
adequat e tenporary support is provided or unless such
tenmporary support is not required under the approved
roof control plan and the absence of such support will
not pose a hazard to the miners. A copy of the plan
shall be furnished to the Secretary or his authorized
representative and shall be available to the m ners and
their representatives.
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Citation No. 2111785 dated August 5, 1983, describes the
viol ative condition or practice as follows:

The roof in the working place of the No. 3 entry of 2
Left South Mains 017 working section was not being
adequately supported or otherw se controlled to protect
the m ners under the supervision of Steve Lenosky,
Section Foreman, in that additional safety precautions
were not taken to assure the safety of the mners after
a bad roof condition was observed by the Section
Foreman who had related the conditions to the roof
bolting crew. The roof in the affected area fell while
only a m ni mum anount of tenporary support was being
installed. This violation was reveal ed during a fatal
roof fall accident investigation

The order of vacation dated Septenber 12, 1983, states:

Septenber 12, 1983 at 1:50 p.m As a result of a
manager's conference held on 9-8-83, new information
was presented by the operator and UMM Local 3548
conmm tteenen, a violation did not exist. The citation
No. 2111785 issued on 8-5-83 is hereby vacated.

The order of nodification dated October 26, 1983, states:

104(a) G tation No. 2111785 issued 8/5/83 for a
violation of 75.200 and vacated 9/12/83 is nodified to
restore the original citation, change type of action to
a 104(d)(1) citation, negligence fromlow to noderate
The nodification is a result of additional information
recei ved after the manager's conference and as a result
of a re-evaluation of the condition. The citation had
been previously term nated on 8/5/83.
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The order of vacation dated January 30, 1984, states:

104(a) G tation No. 2111785 issued on 8-5-83 for a
violation of Section 75.200 vacated on 9-12-83 as a
result of a Health and Safety conference and | ater

nodi fied on 10-26-83 to reinstate the violation as a
104(d) (1) citation is vacated because of confusion and
facts surrounding this citation

An Acci dent Report dated Septenber 8, 1983, signed by NMSHA
i nspectors Donald J. Klemck and M chael Bondra recites that a
roof fall accident occurred on August 2, 1983, at approximately
10:30 p.m resulting in multiple injuries to Frank F. Sorbin, a
roof bolter hel per and causing his death on August 4, 1983.
According to the report mning was going on in the belt entry.
The coal seamwas 4 feet high but because this was the belt
entry, an extra 2 feet of top rock was being taken down. On the
prior shift, however, the left side of the place had been m ned
to a height of 7 feet so that when nmining continued at the proper
6 foot height a brow of one foot was created. Coal was mined on
the right side for 20 feet and then 3 or 4 tenporary supports
were installed. The continuous mner then noved to the left side
m ning coal and top rock, and 3 posts were installed. The roof
was chi pping near the browin the center of the place so the
m ner noved back to the right, knocked out the posts and cut down
nore top. After 10 feet of top rock had been cut down, additiona
chi ppi ng was scal ed down with the head of the mner. A cutter
(crack) appeared after two or three shuttle cars of rock had been
cut down fromthe right side. The section foreman cautioned the
men to be careful and to install roof jacks on both sides of the
cutter. After sonme jacks were installed, the rock fell on M.
Sorbin. The Accident Report states in its opening paragraph that
the rock fell as M. Sorbin was preparing to install a tenporary
roof support, but in paragraph 8 of the D scussion and
Eval uation, the report states that it was not established what
M. Sorbin was doing at the time of the accident. The report
concl udes that the roof was not supported or controlled
adequately to protect mners froma roof fall, that the accident
occurred because nanagenent failed to have a roof supported
adequately after a known bad roof condition was observed, and
that failure to maintain a uniformroof horizon at the working
face may have been a contributing factor



~479

Al t hough, as already noted, the citation had been vacated on
Septenber 12, 1983, the operator through M. Edward J. Onuscheck,
Vice President-Safety and Training, wote M. WIlliamR Devett,
the MSHA sub-district manager, on Septenber 20, 1983, objecting
to various statenents in the report. M. Devett responded by
letter dated Cctober 28, 1983, agreeing to certain changes, but
concluding that there was a | ack of additional supports where
needed adj acent to the cutter and that the placenment of tenporary
supports was near the mninmum As appears above, two days
previously on Cctober 26, the citation was reinstated as a
section 104(d)(1) citation

At the hearing several witnesses testified to explain the
various actions MSHA had taken. Harry Thonpson, a supervisory
coal mne safety and health inspector with responsibility for the
subject mne, testified that on the norning of August 3, 1983, he
acconpani ed M chael Bondra, one of the inspectors under his
supervision, on the continuation of a regular inspection they
were conducting at the mne (Tr. 16). M. Thonpson stated that at
9 a.m he and M. Bondra | ooked at the area and that M. Bondra
measured the di stances between roof supports in the subject area,
but according to M. Thonpson they were not on an investigation
(Tr. 17, 23-24). Neither he nor M. Bondra tal ked to anyone who
had been at the scene at the tine of the accident and at that
time he did not know when the foreman becane aware of the cutter
(Tr. 23, 27, 32, 37). He also stated he did not know any of the
ci rcunst ances surroundi ng the accident such as when the cutter
appeared (Tr. 35). He and M. Bondra did not evaluate the
situation beyond taking the nmeasurenents. M. Thonpson was of the
opi nion that when the accident occurred the operator was in the
process of setting tenporary supports, although he spoke to no
one who was there and al though ot her witnesses indicated that no
one knew for sure what the decedent was doi ng when he was killed
(Tr. 35-37, 39-40, 70-72, 158-159). Despite the fact that his
know edge of what happened on the prior night was linmted in the
manner he described, M. Thonpson expressed the view at the
hearing that there was no viol ati on because the roof was
supported adequately and the requirenents of the plan were net
(Tr. 26, 31, 33, 39). Mreover, M. Thonpson told conpany
officials on the norning of August 3 that there had been no
violation at the time of the fall (Tr. 20-21, 42).
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Not e nust al so be taken of M. Thonmpson's tel ephone call at 3
p.m on August 3, to M. Lenyo, the acting sub-district manager
M. Thonpson told M. Lenyo there were no violations and he told
hi m about the cutter, but not about the brow (Tr. 21-22, 24-25,
26-28, 160). M. Thonpson al so advised M. Lenyo that the
decedent was setting tenporary supports when he was killed
al t hough as poi nted out above, M. Thonpson did not speak to
anyone who was there at the tine and others thought there was no
way to tell what the decedent was doing (Tr. 35-36, 70, 148,
158-159).

Finally, M. Lenyo testified that he spoke to M. Thonpson
at 2 a.m on August 3, before M. Thonpson went to the mne at
which tine they both agreed it would be good if they knew exactly
what happened there in case sonething should devel op (Tr.
147-148). This earlier call renders untenable M. Thonpson's
assertion that he was just on a regul ar inspection and not
conducting an investigation. In his testinmony M. Thonpson did
not nmention the 2 a.m phone call

M. Bondra, the MSHA inspector who visited the area with M.
Thonpson on August 3, testified that he took neasurenments and saw
no violation (Tr. 44-45, 57-58). He also told everyone concerned
at the mine that he was there as a regul ar i nspector and was not
on an investigation (Tr. 44). M. Bondra was of the opinion that
t he roof had been adequately supported and that additiona
supports woul d not have hel ped (Tr. 58, 62, 69-70). He believed
roof conditions were good although a brow and cutter were present
(Tr. 73). M. Bondra stated the brow m ght or m ght not have
contributed to the instability of the roof (Tr. 86). He further
admitted that it woul d have been better to set additiona
supports as soon as the cutter was seen and that reducing the
di stance between supports is good practice, under circunstances
such as were present here (Tr. 74, 79-80).

After the decedent died, M. Bondra was appointed to the
3-man investigation team (Tr. 46-47). The investigati on began on
August 4 (Tr. 47). After the investigation was conpleted, a
104(a) citation was issued on August 5 (Tr. 48). M. Bondra
stated that he did not believe a citation should have been issued
al t hough the other team nmenbers thought it should (Tr. 60). The
citation was issued by
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M. Rine, another nenber of the team (Tr. 50, 151-152). However,
M. Bondra signed the Accident Report dated Septenber 8, 1983,
whi ch as set forth above, blaned the operator for not supporting
t he roof adequately after a known bad roof was observed and for
failing to maintain a uniformroof horizon (Tr. 61).

Mor eover, on the sanme date as the Accident Report, a
manager's conference was held at the request of the operator to
di scuss the validity of the citation issued on August 5, 1983.
M. Robert Nelson, a supervisory coal mne inspector in the
I ndi ana, Pennsylvania Field Ofice, the sane office as M.
Thonpson, was assigned by the District Manager one or two days
previously to handle the conference (Tr. 92-93). As set forth
above, the supervisory inspection of the subject mne was M.
Thonpson's responsibility (Tr. 16, 137). M. Nelson had the sane
duties with respect to other mnes covered by the office (Tr.
137). At the conference M. Nelson was told by conpany and union
peopl e that the operator was in the process of starting to
correct the situation by setting tenporary supports (Tr. 97-98,
102-103). M. Nelson was also "acutely aware" that M. Thonpson
and M. Bondra believed there was no violation and had issued no
citation on August 3 (Tr. 101). According to M. Nelson, M.
Bondra was not in the conference room but when conpany and union
peopl e said he was in the subject area on August 3 doing an
i nvestigation, M. Bondra was called into the roomand at that
time stated he was there to get information (Tr. 96). This is, of
course, at variance with the descriptions of a regular inspection
given by himand M. Thonpson in their testinmony (Tr. 23, 44). As
a result of what he was told, M. Nelson decided the citation
shoul d be vacated (Tr. 102-103). He wote the wording and M.
Bondra, as the regular inspector for the mne signed it (Tr.
103).

Thus, on Septenber 8, 1983, M. Bondra's nane appeared as
co-aut hor of the Accident Report, which places responsibility
upon the conpany for the accident. Just a few days later, M.
Bondra's name al so appeared on an order vacating the citation.
M. Bondra adnitted he was wong to sign the Accident Report
since he did not agree with it (Tr. 62-69). Mboreover, M.

Nel son's decision to vacate was based on inconpl ete infornation.
M. Nel son knew about the chipping and the cutter but not about
the brow (Tr. 115). In addition, he did not know the di stances

bet ween the roof supports (Tr. 116-117). Al he had was a rough
sketch drawn by the conpany (Tr. 116-117). He was thinking the

supports were 3 feet
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apart and testified that 55" inches (5" Iless than the 5p
required by the plan) meant nothing (Tr. 117). Finally, M.

Nel son did not see the Accident Report before he decided to
vacate (Tr. 107). He tel ephoned M. Lenyo, the acting
sub-district manager, to see if the Accident Report could be held
up, but M. Lenyo said it was being printed and that corrections
woul d have to be nmade afterwards (Tr. 103-104, 157). M. Nelson
did not question this (Tr. 104). M. Lenyo testified he had no
problemwith M. Nelson's vacation because M. Nel son woul d have
to justify it in witing to M. Devett, the sub-district manager
(Tr. 152). Fromthis scenario it appears that this is not a case
of the left hand not know ng what the right hand is doing.
Everybody knows what is going on but nobody seens to care.

VWhen M. Devett, the sub-district nmanager, returned fromhis
vacati on, he was concerned because the Septenber 8 manager's
conference had been held w thout any of the accident
i nvestigation team being present (Tr. 180). Another neeting was
hel d on Cctober 25 as a result of which it was decided to reissue
the citation under section 104(d) (1) chargi ng unwarrantabl e
failure by the operator (Tr. 180-182). M. Nelson testified that
at the neeting of October 25 he learned for the first tine that
chi ppi ng had been going on while the operator had been m ning,
that the foreman did not give specific instructions to support
the place, and that after |ooking at the distances MSHA believed
the operator was setting supports only a little closer than
normal (Tr. 120-121). M. Lenyo believed that after the cutter
appear ed, spaci ng was i nadequate and that there shoul d have been
supports outby the cutter (Tr. 166-168). M. Devett said nmuch the
same thing (Tr. 189).

The final turnabout occurred two days before the hearing
when the citation was vacated again (Tr. 51). Once again, M.
Bondra, the regul ar inspector, issued the vacation order but he
did not participate in the decision to vacate (Tr. 51-52). He
just wote it and issued it (Tr. 52, 84-85). That this m ght be
confusing and m sleading to the operator and others apparently
did not occur to MSHA officials. But in his testinmony M. Bondra
touched upon what appears to have been one of the principa
reasons for the final vacation of the order, i.e. he and M.
Thonpson who were first on the scene did not issue a citation
(Tr. 52). M. Nelson testified that M. Thonpson wanted the
re-issued citation vacated and spoke to M. Devett about it (Tr.
136). M. Lenyo stated
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that he agreed with the second vacati on because he t hought MSHA
had created a hardship on the conmpany in that M. Thonpson and
M. Bondra had not recognized a violation on August 3 (Tr. 155).
After referring to the fact that on August 3 M. Thonpson and M.
Bondra told the conpany there were no viol ations and menti oni ng
all the subsequent confusion, M. Devett said that he cane to
believe that in fairness to the conpany the citation should be
vacated (Tr. 182-184, 186-187). After going back and forth and
back and forth, MSHA apparently decided it was stuck w th what
had been done in the first instance.

It is not surprising that MSHA officials should have
di ffering opinions about a case such as this. The facts are
exceedi ngly conplex and as m ght be foreseen, give rise to
varyi ng conclusions. The record is replete with differences over
the effect of the brow, use of the continuous miner to cut down
top that had been chipping, etc. This is to be expected. Wiat is
di sconcerting is that in a fatality case such as this, MHA
apparently had no nmechani sm for resolving such differences,
thereby enabling it to nmake a definitive and reasoned deci sion
about how to proceed and present a consistent position to the
operator and everyone el se invol ved.

The operator has been treated unfairly. But not because it
was cited for a violation it did not commt. That is a question
which will not be answered because of the way this case has been
handl ed. Thi s i ndependent Conm ssi on cannot now deci de whet her
the operator violated the Act since there is no outstanding
citation. It may well be that if NMSHA had proceeded with the
case, the operator would have successfully defended. O after
MSHA properly considered the matter those in authority m ght have
determ ned on the nerits that there was no violation. \Wat
transpired in this case is set forth herein only to denponstrate
how MSHA acted. First exonerated, then cited, then exonerated
then cited again, and finally relieved of responsibility for any
viol ation, the operator was made to go around in circles. This is
the unfair treatnent of the operator which this record
denonstr at es.



~484

But this case has another, even nore unfortunate consequence.
m ner is dead. Because the governnent agency charged wth
enforcing mne safety has not properly discharged its statutory
responsibilities, the public interest, as expressed in the
enactment of the M ne Safety Act, has been frustrated.

The operator has nmoved to withdraw its notice of contest.
The notion is G anted.

This case i s DI SM SSED.

Paul Merlin
Chi ef Administrative Law Judge



