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Statenment of the Case

This discrimnation conplaint is before ne on the operator's
motion to disnmiss for failure to state a clai mupon which relief
may be granted. (FOOTNOTE 1) Since the notion relies upon matters outside
t he pl eadings, the notion will be treated as a notion for summary
deci sion. Under Rule 64, a notion for summary decision may be
granted where the pl eadings and matters consi dered outside the
pl eadi ngs such as depositions, answers to interrogatories,
adm ssions, and affidavits show (1) there is no genui ne issue as
to any material fact and (2) the noving party is entitled to
judgnent as a matter of law. See also Rules 12(b), 56 of the
Fed. R G v.P.

For the purposes of the notion, the operator concedes
conpl ai nant can establish a prima facie case of unl awf ul
di scrimnation. This notw thstandi ng the operator contends that
the material facts not in dispute establish that entry of a
renedi al order is inappropriate because (1) conplainant suffered
no |l oss of pay since the job to which he was reassi gned when he
failed the Tech Il qualification tests pays nore than the jobs
for which he was found unqualified, (2) a bona fide economc
retrenchment subsequently elimnated the job of Tech |1
surveyor, to which conpl ai nant seeks instatenent, and (3)
conpl ainant's | ack of technical qualifications for both the job
of Tech IIl, surveyor, and Tech I, draftsnman/ mapper, bars
conpl ainant's assertion of entitlenment to either of these
positions solely by reason of his conpetitive seniority.
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Conpl ai nant agrees that as a result of the discrinination alleged
he suffered no | oss of pay and that the job of Tech Il, surveyor,
to which he initially aspired was "abolished in Cctober 1982 for
bona fide econom c reasons.” (FOOTNOTE 2)

Nevert hel ess, conpl ai nant asserts that under the broad
authority to fashion "nmake whol e" renedi es conferred by section
105(c) (3) the trial judge should (1) hold a hearing to determ ne
whet her there was a nexus at least in part between the protected
activity alleged and the clainmed discrimnatory disqualification
and (2) upon a finding that such discrimnation occurred issue
(a) an order requiring the operator to create a vacancy for a
Tech 11, surveyor, job and override the conpetitive seniority or
bi ddi ng rights of other mners to place conplainant in that job
or (b) override the seniority rights of incunbents in the
remai ning Tech I'l, surveyor, jobs in order to instate conplai nant
or (c) if conplainant's right to the surveyor and the
dr af t sman/ mapper jobs is barred, award conpl ai nant "front pay,"
i.e., nonetary damages for his tenporary (3 nonths) |oss of
opportunity and for the enotional, psychic and domestic distress
brought on as a result of his reassignnent to a higher paying but
| ower status job. (FOOTNOTE 3)
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Fi ndi ngs and Concl usi ons (FOOTNOTE 4)

Casebol t' s Enpl oynent Record

Chadrick Casebolt, a white, male mner and resident of
Conmpt on, Kentucky, was first enployed by Fal con Coal Company, a
subsi diary of Dianmpond Shanrock Corporation of Lexington, Kentucky
on Decenber 13, 1976. H's job was that of tipple worker at the
Breathitt County Tipples. Three nonths later his inmedi ate
superior recomended he be di scharged for unsatisfactory work
performance. After a grievance hearing it was found the
recomendati on stenmed froma personality conflict between M.
Casebolt and his supervisor, M. Carpenter. (FOOINOTE 5)

Arrangenments were nmade to transfer M. Casebolt to the
Engi neering Departnent. Thus in March 1977, Casebolt found
hi nsel f assi gned as an Engi neer Hel per in Falcon's Engi neering
Depart ment wor ki ng under the supervision of the Chief Engineer,
Chester Stevens.

Casebolt's run-in with Carpenter did not sit well with his
new supervisor. Statenments from several individuals who were in
t he Engi neering Departnent at the tinme attest that Stevens |et
his dislike for Casebolt be w dely known anmong his coworkers.
Stevens told them he was forced to take Casebolt in the
Engi neeri ng Departnent and that he did not want anyone to help
Casebolt |l earn the job or show hi m how
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t hi ngs were done. Stevens also told enployees in the Engineering
Departnment that he did not care how they treated Casebolt.

For his part, Stevens said Casebolt "has hinself overrated"
because of his college degree. Stevens said Casebolt is "weak in
mat hemati cs” and that after three nonths in the Engi neering
Department he decided to assign himto the job of water sanpler.
Performance of this job did not require any of the skills needed
to be a surveyor or draftsman/ mapper which were the jobs to which
others in the Engineering Departnment were assigned. (FOOTNOTE 6)
Managenment ani nosity agai nst Casebolt apparently goes back, as
his coworkers said, a |ong way.

VWhen Casebolt started work in the Engi neering Departnent he
was assigned as a rod and chain man with one of the surveying
crews. He conpleted his probationary period three nmonths |ater
At that tinme (June 13, 1977), his performance was rated as
"substandard but naking progress.” About a nonth after this
eval uation, Stevens changed Casebolt's job fromthat of surveyor
to that of water sanpler. He continued, however, to be classified
and paid as a Tech |1, Engi neer Hel per. He worked under Stevens
di rect supervision. The new assi gnnment deprived Casebolt of the
opportunity for any extensive on-the-job training as a surveyor
or draftsman/ mapper. Neverthel ess, the pay was the same and, with
t he exception noted bel ow, Casebolt remained in the job w thout
conplaint for the next five years.

During the period in question, March 1977 to Novenber 1982,
Fal con clainms its Engineering Departnent consisted of a Chief
Engi neer who supervi sed the departnment and two divi sions
consisting of (1) the three field surveying crews and (2) the two
m ners assigned to drafting/ mappi ng work. The water sanpling job
was first assigned as an additional duty to the nmenbers of the
surveying crews. After Casebolt was assigned to it, however, it
becanme his full-tinme job and the others did not participate.
VWi | e Casebolt clains his understanding was that he was qualified
to performany Tech Il position in the departnent because his
classification for pay purposes was the sane as the other Tech
Il1's, it appears that he was already in a "dead end" job.
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Casebolt first becane concerned that his conpetitive seniority

wi thin the departnment was being adversely affected by his job as
wat er sanpler in January 1981. (FOOTNOTE 7) Mark Canpbell, the new Chi ef
Engi neer, advised himthat to bunp into one of the other jobs in
t he departnment he would have to pass witten tests of his ability
to solve problens in algebra and trigononetry. Casebolt was
reluctant to take these tests, fearing that if he did not pass

t hey woul d be used against him At the urging of Canpbell,
Casebolt finally took the witten math exans for the jobs of
surveyor and draftsman/ mapper on October 15 and Novenber 12,

1981. On the first test Casebolt scored 47.2% and on the second
51.6% The arbitrator found a passing score of 70% was required
to qualify for the Tech Il surveying and draftsman/ mapper

j obs. (FOOTNOTE 8) Casebolt was afforded the opportunity to retake the
tests in July 1982 at the time he tried to bunp Mark Sheffel from
a Tech 11, surveying position but according to Jay Watts, the

Chi ef Engi neer, Casebolt declined to take the tests. It was
Casebolt's position then, as now, that because he was already in
t he Engi neering Departnment he could bunp on the basis of his
conpetitive seniority alone and that his conpetitive seniority
was in no way qualified by a requirenent to show a proficiency in
mat hemati cs.

Wrk As A Water Sanpler

As a water sanpler, Casebolt was responsible for collecting
water sanples fromthe silt ponds |ocated at respondent's vari ous
surface mnes. Because this required himto drive and work al one
in renote nountainous terrain where dangerous conditions existed,
he requested his 1978 pickup truck be furnished with a two-way
radi o. On several occasions during 1978 and 1979, Casebolt
requested such comuni cati ons equi pment. It was not until sone
time in
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1980, however, that M. Stevens provided Casebolt with a Citizens
Band radio for the pickup truck. (FOOTNOTE 9)

Casebolt clainmed that because of its limted range and power
this radio did not provide himwith a nmeans of comunication in
the nost renote areas. He continued to conplain of his need for a
two-way AM FM radio that would allow himto remain in
communi cation with his hone office at all times. He was not
furnished with this piece of equipnment until June 15, 1982. Two

weeks | ater he was bunped fromhis job as Tech I, water sanpler
by Ji m Hutchinson a Tech I, surveyor with greater conpetitive
seniority.

The Rif's

During 1982, two major series of seniority bunmpings (Rf's)
took place. The first of these occurred on June 7, 1982 in
response to a reduction in force which Fal con began on May 21
1982. The Rif first hit the Engineering Departnment when Zane
Watts successfully bunped Wody Gabbard froma Tech I, surveyor
job on Field Crew #1. The consequences of this series of
seniority bunpings is shown on the attached diagram Exhibit 1.

As Exhibit 1 shows, Wody Gabbard bunped Archie Conbs who
bunped Ben Johnson who bunped Ji m Hut chi nson who bunped Chad
Casebolt. Casebolt then attenpted to bunp M ke Sheffel a Tech 11
surveyor with less seniority. At this point, Falcon invoked the
provi sions of Section 9(c)(iii) of the collective bargaining
agreenment to require Casebolt denonstrate his qualifications for
the position by taking a
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five-day field performance test and a witten test of his
proficiency in algebra and trigononetry. (FOOTNOTE 10)

Fal con asserted and the arbitrator agreed that the provision
that requires senior bunping rights to be exercised in the sane
manner as bi dding on a new job posting (Section 9(b)(iv))
requi red Casebolt to neet the job qualifications



~492
for Engineering Tech I1's as set forth in Exhibit "B" of the
col l ective bargai ning agreenent. (FOOINOTE 11) Section 9(b)(i).

Casebolt, as noted, refused to take the witten math exam
Despite this, Falcon afforded himthe opportunity to take the
five-day field test. This was done under the supervision of Jay
Watts, the Chief Engineer at the time. The test was adm ni stered
on July 6, 7, 8 9 and 12, 1982. M. Casebolt was asked to
performthe sanme nine duties usually required of all Tech 11
surveyors. These are run level, set tripods, rod for cross
sections, roll up tape, use reducing arc, keep field notes,
reduce field notes, plot cross-section notes and plot pit
surveys. Watts's notes of Casebolt's performance during the
five-day period showed he perforned poorly on nost of the
subj ects on which he was tested. Based on an evaluation of his
performance by Watts, Larry Allen and Mark Canpbell on July 12,
and on the fact that M ke Sheffel had five years experience on
the job with adequate performance ratings, Falcon decl ared
Casebolt unqualified to bunp Sheffel

Approximately a week later, Casebolt attenpted to bunp into
the Tech Il drafting/ mappi ng position held by Charles Booth. He
was found disqualified for this position also but has not alleged
that this disqualification resulted fromany w ongful
interference with his bunping rights.

VWil e Casebolt was attenpting to bunp into the Tech |
surveyor job held by Sheffel, Sheffel was attenpting to bunp into
t he drafting/ mappi ng position held by Booth. Sheffel was al so
found disqualified for Booth's position
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During the week of August 2, 1982, Casebolt successfully bunped
into his present position as a rock truck driver on the night
shift. This marked the conclusion of the bunping that began in
the Tech Il area with Zane Watts on June 7, 1982.

The Arbitration

Casebolt took the question of his disqualification for both
Tech Il jobs to arbitration and on August 18, 1982, the
arbitrator denied the grievance. At the arbitration hearing
Casebolt did not contend that he was disqualified because of any
activity protected under the Mne Act. Wat he did contend was
that it was discrimnatory for Falcon to require himto
denonstrate proficiency in the duties of a Tech Il when none of
t hose hol di ng such jobs had been required to denonstrate such
proficiency. Casebolt's | awyer argued that since he and the
others were classified as Tech Il engineers at a tine when there
were no contractually specified qualifications for the position
Fal con could not condition the exercise of his conpetitive
seniority rights on a showing that he net the job qualifications
set forth in Exhibit "B" to the collective bargai ni ng agreenent.

The arbitrator rejected this and held the conpany was not
est opped to chall enge Casebolt's qualifications for a Tech 11
surveyi ng or mappi ng job because,

The Conpany has the right to expect any enpl oyee who
bunps into a position to have the requisite abilities
at the tine of the bunp or at |east be able to
denonstrate adequate ability within the five (5) day
qualification period established by the Agreenment. It
nmust be renenbered that the Conpany not only owes the
bunpi ng enpl oyee an opportunity to show his ability in
the new job, but also owes the enpl oyee who is being
bunped the opportunity to retain his position if the
bunper does not have the requisite abilities.

In essence, then, it is ny opinion that, under the

ci rcunst ances before nme in this case, nerely because
the Gievant was properly classified as an Engi neering
Technical 1l does not nean that he was properly
qualified for a job on the mapping and survey crew. The
duties and qualifications of a water sanpler are so
separate and distinct fromthose of the mapping and
survey crew that | cannot conclude that the



~494
classification of Engineering Technician Il automatically
qualifies an enployee to performall duties now w thin
that classification, when taking into consideration the
fact that the Grievant's classification preceded the
contractually established mninumrequired abilities.
Dec. p. 7.

The arbitrator decided that while "no other Engi neering
Technician Il has ever been required to take a witten test or go
through the five (5) day qualification period in order to bunp
into a job of another Engineering Technician Il" the witten and
field testing were particularly appropriate for Casebolt because
"no ot her Engineering Technician Il has been al nost exclusively
assigned to water sanpling duties, with only limted experience
and other abilities required of that classification.” 1d., p. 9.

Wth respect to the claimof "preneditated, retaliatory,
discrimnation,” the arbitrator found that while the evidence
showed the Chi ef Engineer, Jay Watts, disliked Casebolt and may
have pressured himin such a way as to prejudice Casebolt's
performance during the five-day field test, a review of Watts's
cont enpor aneous notes of Casebolt's field performance and the
witten math tests, which were unaffected by Watts's conduct, was
per suasi ve of the fact that he did not possess the job
qualifications prescribed by the collective bargai ning agreenent.
Id. pp. 3, 6, 8, 9. Thus, the arbitrator held that,
notw t hst andi ng the discrimnation all eged, the evidence was
"sufficiently tangi ble and objective" to support the Conpany's
decision to disqualify Casebolt fromthe positions of Tech Il
surveying and mapping. Id. p. 9.

Casebolt has never contested the arbitrator's finding that
he failed to denonstrate a | ack of proficiency in mathematics.
Conpl ai nant' s contention before me as before the arbitrator is
that he was not bound by the terns of the collective bargaining
agreenment to show a proficiency in algebra and trigononetry
because (1) he was classified as a Tech Il before the job
qualifications were put in the contract, (2) he continued in the
classification for sonme tinme after they were inserted, and (3) no
other Tech Il was required as a condition of exercise of his
bunpi ng rights
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to show such proficiency. As we have seen, the arbitrator

rej ected each of these contentions holding that under the terns
of the contract, as he construed it, the operator could require
Casebolt to denonstrate his proficiency in the solution of
routi ne engi neering problens involving a know edge of genera
mat hemati cs and the fundanental s of al gebra and

trigononmetry. (FOOTNOTE 12)

The results of the 1981 math tests, which Casebolt took
voluntarily and which he has never clained were tainted with
Watts's alleged discrimnatory conduct, were reliable, probative
and substantial evidence of his |lack of know edge and skills for
the job of surveyor or mapper. This evidence which cane fromhis
own hand at a tinme when he was trying to qualify for the jobs in
question is, | believe, dispositive of any claimthat but for his
protected activity he would not have been disqualified.
Consequently, whether or not Watts's notive was as nal evol ent as
cl ai med, the snoking gun of disqualification came from Casebolt's
own hand.

In arriving at this conclusion, | have given appropriate,
but not controlling, deference to the arbitrator's "specialized
conpetence” in interpreting the seniority provisions of the
contract. (FOOTNOTE 13) | find this position to be in accord with both
the doctrine of deference with respect to arbitral decisions that
interpret the conpetitive seniority provisions of collective
bar gai ni ng agreenments and conpl ai nant's ri ght
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to a de novo review of his claimby this trial tribunal. (FOOTNOTE14) In
addition to the fact that Casebolt cites no authority for

di sregarding the contract to which he was a party as a nmenber of
t he Fal con Coal Conpany Enpl oyees' Association, a close scrutiny
of the contract shows no evidence of an intent to exclude
Casebolt fromthe conditions attached to the exercise of
seniority bunping rights by Section 9(c)(iii) and Exhibit "B"
Further, | agree with the arbitrator that in view of Casebolt's
failure to pass the witten math exam |l ess than a year previously
and his limted experience on-the-job it was reasonable for

Fal con to require Casebolt to denonstrate his qualifications for
both jobs. | find particularly unappealing the argunment that the
al  eged deficiencies of others in the engineering departnent
excused Casebolt's lack of qualifications. In this connection,
not e Casebolt has never clained that the man he tried to bunp,

M ke Sheffel, was lacking in any of the essential qualifications
required by the contract. Accordingly, whether | apply the
doctrine of deference or ny owmn de novo review of the contract |
concl ude Casebolt's conpetitive seniority rights were subject to
the job qualification provisions of the contract. (FOOTNOTE 15)
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The Conpl aint To MSHA

VWi le the grievance was pendi ng before the arbitrator
Casebolt filed a discrimnation complaint with MSHA. This
conpl aint all eged substantially the sane acts of discrimnation
as were alleged under the grievance except that the MSHA
conpl aint alleged the discrimnatory treatnment stemmed from a
protected activity instead of a personality conflict (FOOTNOTE 16) and
general aninmus against himon the part of his supervisors.

MSHA' s investigation confirmed that several of Casebolt's
co-workers witnessed acts of continuous harrassment by Watts
during the five-day test period. One individual clainmd he saw
Watts "throw rocks at Casebolt when he was trying to set up a
tripod." Mke Sheffel told the investigator that after he was
bunped by Casebolt, but before Casebolt was found disqualified,
Jay Watts told himhe did not |ike Casebolt and "woul d nake sure
Casebolt did not qualify for the surveying job." Watts denies
havi ng ever said this. He al so denied that Casebolt's requests
for a two-way radi o had anything to do with his disqualification
He said that Casebolt had worked with a surveying crew for about
two nonths several years earlier but had no experience with new
equi prent i ntroduced since then. Watts thought the C. B. radio
whi ch he cl ai ned was furni shed Casebolt in 1979 provi ded an
adequat e neans of conmuni cati on.

For the purposes of the nmotion, | do not resolve the
conflicts in the statenents of the witnesses or attenpt to
determ ne the "true" notive for Casebolt's disqualification. | am
assum ng for the purposes of the notion that Casebolt was
disqualified at least in part for his clainmed protected activity.
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MSHA decl i ned prosecution of Casebolt's conplaint on the ground
no violation of section 105(c)(1) occurred and on Decenber 1
1982, Casebolt filed a pro se conplaint with the Comm ssion under
section 105(c)(3). After responding to the pretrial order
Casebolt enpl oyed his present counsel

The Second Ri f

In the nmeantine, on Cctober 15, 1982, a second conpany-w de
reduction in force necessitated by the | oss of additional TVA
contracts resulted in the elimnation of one Tech | and two Tech
Il jobs in Field Survey Crew #3. See Exhibit 2 attached. Archie
Conbs who was a Tech | in Field Crew #3 bunped Ji m Hut chi nson
who had earlier bunped Casebolt, fromthe water sanpling job and
Hut chi nson becane a rock truck driver on the night shift with
Casebol t. Ben Johnson, who earlier had been bunped fromthe Tech
| job by Archie Conbs into a Tech Il job bunped Eugene Tur ner
froma Tech Il job on Field Crew #2. Turner tried,
unsuccessfully, to bunp into the Tech Il job held by Charles
Booth in the mappi ng/drafting division and then successfully
bunped into a job as a rock truck driver with Casebolt on the
night shift. Finally, with the elimnation of Field Crew #3 M ke
Sheffel, whom Casebolt had been unsuccessful in bunping back in
July, had to bunp into a position as a rock truck driver on the
ni ght shift with Casebolt.

Thus, by Novenber 15, 1982, when these realignnents had

taken place all the Tech I and Il jobs in the surveying division
were held by nen senior in service to Casebolt and two nen with
greater seniority and experience as either Tech I or I1's (Turner

and Hutchinson) were driving rock trucks on the night shift with
Casebolt. Further, M ke Sheffel who held the job Casebolt tried
to bunmp into was also driving a rock truck on the night shift.

For these reasons, the operator contends that even if Casebolt
was disqualified as the result of sone unlawful discrimnation in
July 1982 he would still have ended up driving a rock truck on
the night shift with his junior Mke Sheffel and his seniors

Hut chi nson and Turner in Cctober 1982. (FOOINOTE 17) | find the materi al
facts not in dispute show (1) that Casebolt was technically
unqualified for a Tech Il job and (2) that as the result of a
bona fide econom c retrenchnment there is no Tech Il job to which
Casebolt can be instated wi thout violating the conpetitive
seniority rights of other mners under the collective bargaining
agr eenent .
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Jurisdiction to order instatenent depends on ny finding not only
that Casebolt was deprived of a Tech Il position because of
unl awf ul di scrimnation but that no bona fide business or
econom c justification exists for its subsequent elimnation
Here, however, the undisputed facts show, and Casebolt concedes,
that he woul d have | ost any Tech Il surveying job he m ght have
occupi ed in Cctober 1982 when, for bona fide econom c reasons,
the job (then held by Mke Sheffel) was abolished. (FOOTNOTE 18)

As respondent points out, if business conditions result in a
reduction in the work force the right to back pay is tolled
because a discrimnatee is entitled to back pay only for the
peri od during which he woul d have worked but for the unl awful
di scrimnation. Phel ps Dodge Corp. v. NLRB, 313 U S. 177, 198, n
7 (1941). Furthernore, back pay does not accrue to a
di scrimnatee for any period after the date he woul d have | ost
his position because of |ack of conpetitive seniority or the
unavilability of work. NLRB v. Col unbia Tribune Pub. Co., 495
F.2d 1384, 1393 (8th Cr.1974). By a parity of reasoning, the
courts have held that
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the unavilability of a position due to a bona fide econonic
retrenchnent or reduction in force bars reinstatement of a
discrimnatee. MS.P. Industries, Inc. v. NLRB, 568 F.2d 166,
179-180 (10th G r.1977); Union Drawn Steel v. NLRB, 109 F.2d 587,
592 (3d Cir.1940); 48A Am Jur.2d [01580.

In Union Drawn Steel and MSP Industries, the courts held the
NLRB coul d not order reinstatement without a finding that there
was work for the discrimnatees to do. Again in NLRB v. Federal
Bearings Co., Inc., 109 F.2d 945 (2d Cir.1940), the court held
t hat where depressed business conditions required a reduction in
force an enpl oyer was not in contenpt by failing to reinstate. In
the sane vein, was the Third G rcuit's holding that a conpany
cannot be required to reinstate enpl oyees for whomthere is no
work as a result of curtail ment of operations for bona fide
econom ¢ reasons. NLRB v. WIlson Line, 122 F.2d 809 (3d 1941).
And in NLRB v. Southeastern Pipeline, 210 F.2d 643 (5th
Cir.1954), the Fifth Grcuit held that where the enpl oyee did not
have the know edge required for a new position created by
conbi ning two forner jobs and had been given a transfer to
anot her | ocation at the same pay, reinstatenent should not be
ordered.

The defense of unavailability of work to a claimfor
reinstatenment was al so upheld in NLRB v. Sterling Furniture Co.
227 F.2d 521, 522 (9th Cr.1955). There the court held that under
the National Labor Relations Act, the renedial nodel for section
105(c), it is well settled that an enployer may refrain from
reinstating a discrimnatee during a period when enpl oynent is
not avail able for non-discrimnatory reasons. Conpare NLRB v.
United Contractors, Inc., 614 F.2d 134, 137-138 (7th Cr.1980).

Most closely in point, perhaps, is United Steel workers of
Arerica v. Overly Mg. Co., 438 F. Supp. 922 (WD. Pa.1977). There
the court refused to find an enployer in civil contenpt of a
prior order of the court that directed reinstatenment of a
discrimnatee to his job of draftsman with full seniority. The
court upheld the defense of inpossibility of reinstatenment upon a
showi ng that the position no |onger existed as well as a change
of circunstances that woul d have rendered enforcenent of the
rei nstatement decree inequitable. The facts showed that during
the pendency of litigation to enforce the arbitral award and the
appeal s that followed the enpl oyer had transferred the
discrimnatee's job of journeyman draftsman fromits G eenberg,
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Pennsyl vania plant to its plant in 3 endale, California
Thereafter, the only drafting work available in G eenberg had to
be performed by professional engineers who were coll ege graduates
because the design work involved the use of higher mathematics.

Di scrim natee had only a high school education and no fornma
education in drafting. Discrimnatee refused the offer of a job
in California and insisted he be paid as a draftsman at the
Greenberg plant even if there was no work for himto do

The court found that while resolution of discrimnatee's
right to reinstatenent was not sinple, the absurdity of ordering
literal conpliance with the order of reinstatement in the Iight
of changed circunstances dictated denial of the Union's petition
438 F. Supp. 927.

I am cogni zant of the fact that the "nake whole" remedy to
whi ch conpl ainant is presunptively entitled enbraces the use of
constructive or preferential seniority. But this is true only
where conplainant's plight is the result of wongful
discrimnation. It does not justify catapulting Casebolt into a
better position than he woul d have enjoyed absent the
di scrim nation.

Only if Casebolt could show, as he cannot, that he is
driving a rock truck because of the discrimnation that occurred
in July 1982 would this trial tribunal have jurisdiction and
power to abrogate Falcon's seniority systemby slotting Casebolt
into the system ahead of Turner and Hutchi nson or displacing an

i ncunbent. Ford Motor Co. v. EECC, --- US ----, 76 L.Ed2d 721
733-734, n. 22 (1982); Franks v. Bowran Transportation Co., 424
U S 747, 746, 770, 778 (1976); WR Gace & Co., --- US ----

76 L.Ed2d 298, 310 (1983). Unlike the EECC this Conm ssion is
vested with power and jurisdiction to adjudicate discrimnation
clains and to i npose sanctions that are enforceable by the courts
of appeals. But in the absence of a finding that Casebolt | ost
seniority as a Tech Il as a result of the discrimnation assuned
it would be inequitable and a violation of the rights of innocent
third parties to slot himahead of them under the collective
bar gai ni ng agreenment's seniority provisions. Casebolt is now as
he was then, ahead of Sheffel on Fal con's conpany-w de seniority
list and is now, as he was then, bel ow Turner and Hutchinson. If
a vacancy in a Tech Il job occurs he can bid on it ahead of
Sheffel and behind his two seniors. That is the agreenment he
bargained for. It was not affected by what transpired in July
1982.
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Since no Tech Il job vacancy exists, it is unnecessary to
consi der whether a lateral transfer under section 9(h) of the
contract is an available renedy. Under the circunstances that
have prevail ed since Cctober 1982, this provision cannot be used
to nullify Turner's and Hutchinson's seniority rights. Further
an order conpelling reinstatenent either directly or laterally to
a job that does not exist would result in an egregi ous form of
f eat her beddi ng and an abuse of the equitable renedial powers
conferred by the Act.

Finally, if no relief is avail able by neans of
rei nstatenment, back pay, or retroactive, constructive, or
preferential seniority, it is suggested | award Casebolt "front
pay." This termrefers to the substitution of nonetary relief in
lieu of injunctive relief for identifiable victinms of
discrimnation. It has been nbost wi dely used in cases where
di scrim natees were wongfully deni ed pronotions because of
discrimnatory hiring or pronotion policies. Schlei and G ossman
Enpl oynment Di scrimnation Law, (2d ed. 1983), at 1434-1436. In
Franks v. Bowran Transportation Co., supra, 777, N 38, 780-781
t he Suprenme Court declined Justice Burger's suggestion to use
front noney as a substitute for constructive seniority but found
that under Title VII it was avail able as a renedy. Casebolt urges
that in view of this | fashion a nmonetary renmedy in lieu of
reinstatement and thereby avoid infringing the seniority rights
of other mners. The difficulty is that Casebolt |ost no
opportunity, pronotion or otherw se. At |east not one that can be
quantified. Front pay for a | ost opportunity must be cal cul ated
on the basis of the present discounted value of earnings that are
reasonably likely to occur between the date of the |ost
opportunity and the date of its realization, i.e., pronotion
reinstatement, etc. See, Patterson v. Anerican Tobacco Co., 535
F.2d 257, 269 (4th Cr.1975), cert. denied, 429 U S. 920 (1976).

Because Casebolt |ost no earnings or opportunity for
pronmotion there is no basis for making a present discounted val ue
calculation of his clainmed injury.

Wndfalls are not part of the "nake whole" relief to which a
discrimnatee is entitled. To award Casebolt nonetary danages on
some unspeci fied, unquantified basis would not just rmake him
whole it would put himin a better position than other mners who
were bunped to the rock trucks for non-discrimnnatory reasons.
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As for the claimthat Casebolt is entitled to something for
enoti onal and psychic distress and | oss of consortium by reason
of the fact that he had to work nights, all | can say is that
[ife is unfair but that | find no warrant in the statute or
precedent for an award of danmges for pain and suffering. At
[ east not in this case.

Accordingly, it is ORDERED that the notion for summary
di sposition be, and hereby is, GRANTED and the captioned
conpl ai nt DI SM SSED

Joseph B. Kennedy
Admi ni strative Law Judge

~FOOTNOTE_ONE

1 The conpl aint charges a wongful interference with
conpl ai nant' s bi ddi ng (bunping) rights under Falcon's collective
bar gai ni ng agreemnent.

~FOOTNOTE_TWOD

2 In May and COctober 1982, there were two conpany-w de
reductions in force necessitated by the | oss of contracts to
supply coal to the TVA

~FOOTNOTE_THREE
3 Conpl ai nant states that as a result of the operator's
di scrimnatory action:

| have been taken away froma job that I cared about,
one that prom ses a good future. It also deprived nme a |ot of
times with ny famly by having to work nights. It placed nme in a
dangerous situation of which | was not prepared for. It has
deprived ne of ny rights within the contract and the MSHA | aws,
and al so I had a psychol ogi cal trauma whi ch has brought hardship
on ny famly life. It has been very hard for me to accept that
t he conpany would permt sonething like this to occur

~FOOTNOTE_FQOUR

4 1 wish to enphasize that ny findings with respect to the
facts and background of the discrimnation alleged are nade
solely for the purpose of determ ning the notion. Because | have
not heard the witnesses, | cannot finally resolve the conflicts
in witness statements or the questions of credibility presented.
As the story unfolds, the reader will understand why resol ution
of these conflicts is irrelevant to ny ultimte disposition

~FOOTNOTE_FI VE

5 The record shows that M. Casebolt hol ds a BA degree
(A ass of "71) from Morehead State University with a major in
Physi cal Education and minors in Biology and Sociol ogy. At the
time of his enploynent by Falcon in 1976 he was 29 years ol d,
married with a famly. He may have been over qualified in terns

hi s



of education for the job of general |aborer at a nmine preparation
plant. H s enpl oynment application shows he did not seek

enpl oyment in a job invol ving nechanical or engineering skills
but somet hing that would enable himto enploy his clerica

skills.

~FOOTNOTE_SI X

6 The operator clainms that the know edge and skill required
of a water sanpler are conparable to those of "high school aged
lifeguards [who perform] simlar water sanpling duties at
swi nm ng pools in the sunmer.”

~FOOTNOTE_SEVEN

7 Casebolt's concern over his job security nmay have been
stinmul ated by the cancellation of a |arge coal supply agreenent
with TVA. As a result of this contract cancell ation, Falcon began
to reduce its work force on January 7, 1980.

~FOOTNOTE_EI GHT
8 There is no claimthat Casebolt failed these tests because
of any protected activity.

~FOOTNOTE_N NE

9 Falcon's failure and refusal to furnish Casebolt with this
equi prent until alnmost two years after it was requested nay have
constituted a violation of 30 CF. R 77.1700. This provides:

No enpl oyee shall be assigned, or allowed, or be
required to performwork alone in any area where hazardous
conditions exist that would endanger his safety unless he can
comuni cate with others, can be heard, or can be seen

~FOOTNOTE_TEN

10 The col |l ective bargaini ng agreenent between Fal con and
t he conpany uni on, Fal con Coal Conpany Enpl oyees' Association, is
dated July 13, 1981. The provisions invoked provided as foll ows:

9. SENIORITY, LAYOFF AND JOB POSTING (a) Seniority
shal |l be deternm ned on the basis of the I ength of continuous
full-time enploynent with Fal con

(c) If areduction in the work force is nmade, |ayoffs
of Association Menbers shall be based upon conpany-w de seniority
and shall be acconplished as foll ows:

(iii) Subject to the provisions of subsection (iv)
bel ow an Associ ati on Menber with sufficient seniority to remain
in the Conpany after such layoff, but who has been displaced in
the provisions of this section, shall exercise his seniority
rights within five (5) days and di spl ace any Associ ati on Menber
with |l ess seniority. An Association Menber so exercising his
seniority shall have five (5) working days in which to prove his
ability to performthe job, just as if he had obtai ned the new
job through the bid system provided for herein. In the event that
such an Associ ation Menber is unable to perform such new job, he
shal | again exercise his seniority rights until he finds a job he
can perform



~FOOTNOTE_ELEVEN

11 Wiile Falcon admits that "Passing the witten examis not
required if the enployee's performance during the five-day
qualification period or previous work experience denonstrates
that the enpl oyee has the requisite mathematical proficiency," it
cl ai med Casebolt's work experience and previ ous denonstrated math
deficiency did not justify waiving the witten math test in his
case. The arbitrator agreed.

The job qualifications set forth in Exhibit "B" to the
col l ective barbai ning agreenent are as follows:

5. ENG NEERI NG TECHNI CI AN | | - Know edge of gener al
mat hemati cs and fundanmental s of Al gebra and Trigononetry for use
in the solution of routine engineering oriented technica
problenms. Proficient in engineering, lettering and drafting.
Know edge of proper rod and chai n techni ques.

~FOOTNOTE_TWELVE

12 The arbitrator stated that "I have personally revi ewed
both tests taken by the Giievant and find themto be fair,
appropriate and reasonable.” Casebolt has never chall enged the
fairness of the math tests.

~FOOTNOTE_THI RTEEN

13 Wiile no transcript was nmade of Casebolt's arbitration
hearing, a conplete and authentic copy of the collective
bar gai ni ng agreenment in question has been furnished in support of
the operator's notion. The arbitrator's decision contains a
recitation of the evidence submitted by the parties. This closely
parallels that in the MSHA investigation file which is also in
the record.

~FOOTNOTE_FOURTEEN

14 See WR Gace & Co. v. Local 759, --- US ----, 76
LEd2d 298, 306 (1983). See also the NLRB's deferral policy in
Morris, The Devel opi ng Labor Law, Ch. 20, Accomopdation to
Arbitration, (2d ed. BNA, 1983) and din Corporation, 268 NLRB
No. 86 (1984). No Conmi ssion decision has previously touched on
the question of the extent to which a trial judge should defer to
arbitral decisions involving the interaction of job
qualifications with the exercise of conpetitive seniority rights.
Prior decisions of the Conm ssion have focused on the standards
governing the weight to be accorded to credibility and disputed
factual findings by arbitrators with respect to activity involved
in section 105(c) retaliation (discrimnation) cases. See, David
Hollis v. Consolidation Coal Conpany, --- FMBHRC ----, decided
January 9, 1984. Conpare, Al exander v. Gardner-denver, 415 U. S
36, 59-60, n. 21 (1974). In Gardner-Denver, the Suprene Court
recogni zed the "specialized conpetence of arbitrators” in
interpreting collective bargai ning agreenents. Id. at 53, 57.

~FOOTNOTE_FI FTEEN

15 Since ny de novo determ nation is congruent with that of
the arbitration, I find it unnecessary to deal with Casebolt's
claimthat the arbitrator was not technically authorized to hear



and determ ne his grievance.

~FOOTNOTE_SI XTEEN

16 For exanple in the grievance proceedi ng the Union, on
behal f of Casebolt, offered evidence which showed that Watts told
Sheffel, the mner Casebolt was trying to bunp, that Sheffel need
not worry because Watts did not |ike Casebolt and woul d make sure
Casebolt didn't qualify for the surveying job. At the arbitration
hearing this was cited as showing a preneditated intent to
di scri m nate agai nst Casebolt. The arbitrator found the Union's
evi dence established a "long-standing personality conflict"
bet ween Watts and Casebolt which put Casebolt under pressure
during his five-day field test. But, the arbitrator concl uded,
even if the field test was unfair, the math tests were not and
that Casebolt's refusal to retake themwas tantanmount to an
adm ssion that he | acked the know edge and skills necessary to
performthe job.

~FOOTNOTE_SEVENTEEN

17 In April 1983, the Tech Il water sanpling job was
abol i shed and its responsibilities transferred to the Recl amation
Department. | assune, therefore, that Archie Conbs may al so be
driving a rock truck.

~FOOTNOTE_EI GHTEEN

18 Because the undisputed facts show Casebolt was not
technically qualified for a draftsman/ mappi ng job and because
do not read his conmplaint or response to the pretrial order as
alleging his disqualification for this job was tainted by any
unl awful intent or notive to discrimnate, | decline to entertain
any suggestion that Casebolt is entitled to further protract
t hese proceedi ngs by being allowed to amend his conplaint.
Conpl ai nant' s case has been gossaner thin fromthe beginning. |
bel i eve M. Casebolt has had his day in court, and then sonme, and
that any further protraction of this matter would be unfair and
vexatious to the respondent. Because nminers often have no
pr of essi onal guidance in the institution of pro se discrimnation
cases, it would be unjust to apply to themthe sanctions
ordinarily available to deter the filing of frivol ous,
unreasonabl e or groundless clains. If, however, a mner were to
insist on pursuing a claimafter it clearly appears to be
frivol ous, unreasonable or groundl ess the common | aw sanction for
pur sui ng or continuing vexatious clainms, i.e., clainms pursued in
bad faith may be invoked to deter abuse of the adjudicatory
process. See Christianburg Garnment Co. v. EEQCC, 434 U. S. 412, 422
(1978); Roadway Express, Inc. v. Piper, 447 U S. 752, 766 (1980).
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ATTACHMVENT

EXH BIT 1 (Bunping caused by Zane Watts, 6/7/82-8/9/82)
TABLE



~505

EXH BIT 2 (Bunping caused by elimnation of Field Crew #3,
10/ 15/ 82- 11/ 15/ 82)
TABLE



