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Appear ances: Stephen Kraner, Esq., Ofice of the Solicitor
U S. Department of Labor, Arlington, Virginia,
for Petitioner;
John A. Snow, Esq., VanCott, Bagley, Cornwall,
and McCarthy, Salt Lake CGty, Utah, for Respondent.

Bef or e: Judge Vai
STATEMENT OF THE CASE

These consol i dated cases arise under the Federal M ne Safety
and Health Act of 1977, 30 U.S.C. [801 et seq. In each case, the
Secretary seeks to have a civil penalty assessed for an all eged
violation of a mandatory safety standard

An evidentiary hearing was held in Geen R ver, Wom ng
Based upon the entire record and considering all of the argunents
of the parties, | make the followi ng decision. To the extent that
the contentions of the parties are not incorporated in this
decision, they are rejected.

| SSUES

The principal issues presented in this proceeding are: (1)
whet her respondent has viol ated the provisions of the Act and
i npl enenting regul ations as alleged in the proposal for
assessment of civil penalties filed in these proceedings; and, if
so, (2) the appropriate civil penalties that should be assessed
agai nst the
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respondent for the alleged violations based upon the criteria as
set forth in section 110(i) of the Act. Additional issues raised
by the parties are identified and di sposed of in the course of

t hi s deci sion.

In determ ning the amount of a civil penalty assessment,
section 110(i) of the Act requires consideration of the foll ow ng
criteria: (1) the operator's history of previous violations, (2)
t he appropriateness of such penalty to the size of the business
of the operator, (3) whether the operator was negligent, (4) the
effect on the operator's ability to continue in business, (5) the
gravity of the violation, and (6) the denonstrated good faith of
the operator in attenpting to achi eve rapid conpliance after
notification of the violation

STI PULATI ONS
The parties stipulated to the foll ow ng:

1. Respondent is the owner and operator of the Al chem Trona
m ne.

2. The products produced by the said mne enter and effect
commer ce

3. Al of the above cited cases, except for Docket No. WEST
No. 80-217, are governed by the provisions of the Federal M ne
Safety and Health Act of 1977 and are properly before the Federa
M ne Safety and Heal th Revi ew Comm ssi on

4. That if penalties are assessed in these cases, it wll
not affect respondent’'s ability to continue in business.

5. The respondent has two million, thirteen thousand and
twenty five man hours annually and is considered a | arge m ning
operation.

6. The Mne Safety and Heal th Admi ni stration (NMSHA)
i nspectors involved in the above cited cases were duly authorized
representatives of the Secretary of Labor (Secretary) at al
ti mes rel evant herein.

7. In respect to Docket No. WEST 80-217-M in the twenty
four nmonths prior to Septenber 25, 1979, 251 violations were
assessed agai nst the respondent.

8. In Docket No. WEST 81-32-M 482 violations had been
assessed agai nst respondent.

9. In Docket No. WEST 81-405-M 350 violations had been
assessed agai nst respondent in the 24 nonths preceding June 9,
1981.
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Docket No. WEST 80-217-M

Gitation No. 575879(A) (B)(C) (D) (E)(F) (0O

Petitioner issued a type 107(a) and 104(a) order alleging
vi ol ati ons of several mandatory safety standards in a fue
storage area being used by Peter Kiewit and Sons Construction
Company (Exhibit GX-1). The facts in this case show that the fue
storage area is |located on property owned by Church and Dw ght
Co. Inc. This property is adjacent to the property where the
Al chem Trona M ne (Al chem mi ne) operated by the respondent is
| ocated. The fuel storage area was being used by Peter Kiewit and
Sons, an independent contractor working at the Al chem nmi ne when
the order was issued (Exh. GX-7). Based upon this record and
subsequent to the hearing, the Secretary has filed a notion to
di sm ss Docket No. WEST 80-217-Mwi th prejudice citing the

Conmi ssion's decision in Secretary v. Phillips Uranium Corp., 4
FMSHRC 549. The Secretary stated that he felt the decision in
Phillips, supra is controlling on the facts in this case.

agree. Docket No. WEST 80-217-Mis ordered disnmssed with
prej udi ce.

Docket WEST 80-292-M

Petitioner alleges respondent violated 30 C.F. R 057.9-3
when an accident occurred at the Al chem M ne causi ng serious
injuries to a miner. The cited standard provides as foll ows:

Mandat ory. Powered nobil e equi pnent shall be provided
wi t h adequat e brakes.

Citation No. 336642 issued in this case states that the
respondent's LBT | ube truck was not provided with operabl e brakes
and that the energency brake was di sconnected. The unit noved
ahead and injured a mner working between the lub truck and a
conti nuous miner.

The Secretary originally proposed the assessnment of two
penalties in this case as follows: Citation No. 336642A for
violation of 30 CF. R [57.9-3 and proposed a penalty of
$7,000.00 and Citation No. 336642B for violation of 30 CF.R O
57.9-37 (FOOINOTE 1) proposing a penalty of $3,500.00.
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At the hearing, the parties noved that the Court approve a
settlement in this case of $5,000.00 to be divided equally
between the two alleged violations. The Secretary stated that it
was his belief that he could not show a direct connection between
the violation and the accident to establish a high degree of
negligence in this case. However, it was believed that there is
sonme degree of negligence involved in order to justify the
proposed amended penalty of $5,000.00. Based upon a review of the
record in this case and the representations of the parties, |
find the proposed settlenent is in accord with the Act. The
stipul ated agreenent and notion of the parties is granted and
penal ty ampbunts of $2,500.00 each for citation Nos. 336642A and
336642B are approved.

WEST 80-299-M
Citation Nos. 336643 and 336644

In this case, petitioner alleges respondent violated 30
C.F.R [57.21-78. The cited standard provi des as foll ows:

Mandat ory. Only perm ssi bl e equi prent mai ntained in
perm ssible condition shall be used beyond the | ast
open crosscut or in places where dangerous quantities
of flammabl e gases are present or may enter the air
current.

During an investigation of an accident at respondent's
Al chem M ne, MSHA inspector Melvin Jacobson issued citation Nos.
336643 and 336644 charging that two non-perm ssible vehicles were
operated in the |ast open crosscut.

Jacobson testified that he observed a lubrication truck and
a mai ntenance vehicle |ocated south of 96423 crosscut in the 5
south entry of panel F-Main south of the Alchem M ne (Transcri pt
at 4). This part of the mine consisted of seven entries (FOOINOTE
which are referred to in the testinony as roons, nunbered from
east to west as one (1) through seven (7). The m ning process
used in this particular mne is a roompillar method. In the
section where the violations are alleged to have occurred, there
were two crosscuts. The nost northerly was designated as crosscut
96423 and the next crosscut to the south nearest the face as
crosscut 97423. Both crosscuts were driven through the seven
roons except for crosscut 97423 which crosscut had not been
conpl eted or opened between roonms 5 and 4 (Exh. GX-13).

On the day of the accident pronpting this inspection, the
| ube truck had entered the F-Main South panel coming fromthe
north traveling south through room 3. At crosscut 96423, it
turned left

2)
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and traveled to room5 where it was parked in the intersection of
room5 and crosscut 96a23 at a right angle in front of the
continuous mner. The |ube truck remained in this |ocation for
approximately 40 minutes with its engine running at a fast idle
to provide power to run a conpressor used to di spense materi al
for servicing the continuous mner. The truck rolled forward

pi nning a m ner between the truck and the continuous mner. After
t he accident, the lube truck was backed into room5 just south of
crosscut 96423 near a nmi ntenance truck al so parked in the area.
(Tr. at 8 thru 11 and Exh. GX-13). At the tine the accident
occurred, the mne was not in operation and only maintenance work
was being perfornmed (Tr. at 40).

The petitioner contends that the two trucks involved herein
were not perm ssible equipnment and were inby the 96423 crosscut
in roomb5 and that this crosscut was the | ast open crosscut at
this particular location in panel F-Main South (Petitioner's
Brief at 1).

Respondent denies this and contends that crosscut 97423 at
room5 was the | ast open crosscut in this section of the nmine
(Respondent's Brief at 7, 8).

The condition or practice cited by Inspector Jacobson in the

two citations allege that the two pieces of non perm ssible
equi prent were being operated "in the [ ast open crosscut."” The
cited standard [057.21-78 states that only perm ssible equi pnent
shal | be used beyond the | ast open crosscut or in places where
dangerous quantities of flammble gasses are present. At the
hearing, the inspector testified that he observed both vehicles
"parked beyond the | ast open crosscut in room5" (Tr. at 4).
Al t hough the wording of the two citations is not explicit as to
the violation alleged to have occurred, there is no doubt from
t he evidence presented at the hearing and the argunents in the
post hearing briefs that both parties understood the issues.

The threshhold i ssue is which crosscut, 97423 or 96423 at
room5, was the | ast open crosscut. There is no disagreenent as
to the fact that the two vehicles were both non perm ssible
equi prent under the Act or that after the accident, they were
parked in room5 south of crosscut 96a23.

Neither the Act or the netal and nonnetallic underground
standards define the term"last open crosscut.” The term
"crosscut” is defined in the Bureau of Mnes, U 'S. Departnent of
Interior, A Dictionary of Mning, Mneral and Rel ated Terns,
(1968) p. 280, as follows:

a. A small passageway driven at right angles to the
main entry to connect it with a parallel entry or air
course . . . f. Inroomand pillar mning, the
piercing of the pillars at nore or |ess regular
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intervals for the purpose of haul age and ventil ation
Synonym for breakt hrough. Kentucky, p. 332. g. In
general, any drift driven across between any two
openi ngs for any m ning purpose. Bureau of Mnes Staff.

Sonme clarity of the termlast open crosscut can be derived
fromthe standards that apply to underground coal m nes. The
common usage of various terns in the mning industry, although
not necessarily universal, often applies to both coal and netal
and nonnetallic mnes. 30 CF. R [075.503 provides in part as
follows: "The operator of each coal mne shall maintain in
perm ssible condition all electric face equipnment . . . which
is taken into or used inby the | ast open crosscut of any such
m ne. "

The distinction here is that the coal standard states "inby
the | ast open crosscut” whereas the standard cited in the present
case reads, "beyond the |last open crosscut.” | do not believe the
drafters of the standard intended a distinction here. Nor did the
wi t nesses who testified at the hearing or the parties in their
briefs contend a different nmeaning for they regularly referred to
the | ocation of the equi prment as "inby" the |ast open crosscut
rat her than beyond. Accepting the term"inby" as comon to the
i ndustry, this can give assistance in establishing the |ocation
of the last open crosscut in this case. The above al so applies to
the term "outby."

The term "inby" is defined by the DMRT, p. 527 as foll ows:

a. Toward the working face, or interior, of the mne
away fromthe shaft or entrance; %(3)5C b. In a
direction toward the face of the entry fromthe point

i ndi cated as the base or starting point. c. The
direction froma haul ageway to a working face %/(3)5C
d. Opposite of outby. [Enphasis added.]

The term "outby” is defined by the mning dictionary as
fol | ows:

a. Nearer to the shaft, and therefore away fromthe
face toward the pit bottom or surface; toward the m ne
entrance. The opposite of inby. Al so called outbyeside.

B.CIl.; Fay. b. In a direction toward the nmouth of the
entry fromthe point indicated as the base or starting
poi nt .

The mning dictionary referred to above defines the term
"face" in pertinent part as "the solid surface of the unbroken
portion of the coal bed at the advanci ng end of the working
pl ace,"” "a point at which coal is being worked away," or "a
wor ki ng pl ace fromwhich coal or mneral is extracted."

In one of the earlier cases decided under the 1969 Act, the
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fornmer Board of M ne Operations Appeal s defined the term"inby
the I ast open crosscut” and in so doing affirned a judge's ruling
that it nmeans "inby the interior-nost rib or wall."” In this case
the termexterior rib Iine was defined to nmean the |line of the
wal | closest to the portal of the mne. Md-Continent Coal and
Coke Conpany, 1 |IBMA 250 (Decenber 29, 1972).

The face of F-Main South section was |ocated a short
di stance south of crosscut 97423 (Exh. GX-13). Inspector Jacobson
testified that the |ast open crosscut for roons 1 through 4 and 6
through 7 was crosscut 97423. He further stated that he believed
96423 was the last crosscut for room5 as there was not an
openi ng between roons 4 and 5. (Tr. at 12).

I do not find this argunment by Inspector Jacobson and the
Secretary persuasive as to this issue. It is not consistent with
the other roons in this section of the mne. If the reason is
that roomb5 at 97423 is only three sided, so is room7, room4
and 1. Yet, Jacobson has indicated on Exhibit GX-13 by drawing in
bl ue dotted lines to show the outby edge of the |ast open cross
cut as extending along 97423. Only in room5, does he distinguish
this difference without other explanation than the cut was not
made t hrough between 4 and 5. | reject the Secretary's argunent.
The definitions of a crosscut indicates it is a passageway at
right angles to the main entry, and being 97423 is the | ast
crosscut driven at right angles fromthe face of roomb5, it is
the | ast open crosscut at that |ocation

The Secretary further argued in his brief that great weight
shoul d be given to the Mning Enforcenent and Safety
Admi ni stration's Assistant Administrator's interpretation of 30
C.F.R [057.21-78 as contained in a nenorandum dat ed Novenber 8,
1974 and the testinony of |nspector Jacobson relative thereto
(Sec.Br. at 4 and Exh. GX-13A). In this nmenorandum the
contention is that the | ast open crosscut is a return airway for
ventilating air and only perm ssible equipnent shall be all owed
in or beyond the | ast open crosscut. This is because it is a
pl ace where fl anmabl e gasses are present or may enter the air
current.

| do not find that this argument is valid. It is well
settled that inspectors' guide lines and nmanual s do not have the
status of official nmandatory safety standards. See Kai ser Stee
Corporation, 3 IBVMA 489, (1974), King Knob Conpany, Inc., WEVA
79-360 (June 29, 1981). The "policy" statement instructing
i nspectors to cite equipnment in the |ast open crosscut as it is a
return airway i s not consistent with the wordi ng of the standard
which refers to non-permssible equi pnent beyond the | ast open
crosscut.

In this case the Secretary referred to the above menorandum
and argued that the location where the cited equi prent was
observed was a return air flow (Sec.Br. at 5, 6). The npbst
credi bl e evidence of record does not support this argunment. The
facts
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established that the ventilation systemat this location in the

m ne, and as shown on Covernnent's Exhibit GX-13, has fresh air
traveling up room5 towards the face. After sweeping the face,
the return air is exhausted through vent tubing or ducts. There
are six fans pulling the air through these ducts, one fan in room
1 and 7, and two fans in room2, and 6 (Tr. at 16 and 55). There
is no evidence that the cited pieces of equipnment were in a
return air course

Petitioner further contends that the respondent had a
recirculation problemin this section of the mne The nost
credi bl e evidence of record fails to support this claim At the
time the citations were issued, MSHA inspector Potter nonitored
nmet hane in the imedi ate area and found there was none (Tr. 37).
Jacobson testified to sone reports and data regarding a
recircul ati on problem at respondent's mne. However, this data
referred to a period of tinme prior to the accident and anot her
period of time two and half years after the citations were issued
which is not shown to have been relevant or nmaterial to these
citations.

Charl es McLendon, respondent’'s chief engineer, who holds a
degree in mning engineering, testified that he did not believe
nmet hane woul d accunul ate at the intersection of room5 and
crosscut 96423 for the reason that any nethane at the face would
be renoved through the vents and the fans woul d prevent any
recirculation (Tr. at 80-82). | find this testinony nore credible
than that of the inspector as it is based upon tests performed by
the party responsible at the time for the ventilation systemin
the m ne. The inspector's opinion was based upon outdated data
and specul ati on.

In view of the foregoing findings and conclusions, | find
the petitioner has failed to establish violations of section
57.21-78, as charged in citation Nos. 336643 and 336644, and
order that these two citations are vacated and petitioner
proposal for assessnment of civil penalties dism ssed.

Docket Nos. WEST 81-28-M and WEST 81-32-M

The above two cases are related as they involve the sanme
al l eged defective part in respondent's cited No. 16 man trip. In
Docket No. WEST 81-28-M MSHA inspector Merrill Wl ford issued
Citation No. 575827 on April 18, 1980 all eging several violations
of 30 C.F.R [057.9-2 which standard provides as foll ows:
Mandat ory. Equi prent defects affecting safety shall be
corrected before the equi pment is used.

In the citation, the inspector stated as foll ows:

The #16 mantrip has the idler steering control armworn
out. The flexible Ujoint to the steering gear has a
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broken bolt and (sic) lose. The right front spring
bracket is worn egg shaped. The accel erator pedal is
m ssing. The brake lights are inoperative and (sic)
only one taillight works. This vehicle was voluntarily
taken out of service by Safety Engr. to be repaired
(Exhibit GX-14).

In Docket No. WEST 81-32-M inspector Wl ford observed on
May 9, 1980, respondent's No. 16 nmantrip operating in the F-28
panel and determ ned that the previously cited steering idler
control armball joint had not been repaired. Wl ford issued
104(b) (FOOTNOTE 3) Order No. 576844 in which he again alleged a
violation of 30 CF.R [057.9-2 and stated as foll ows:

Citation #0575827 was i ssued on the #16 mantrip for
safety defects on 04-18-80 with a term nation date of
1600 hrs. on 04-25-80. This mantrip was observed bei ng
used in F-28 panel on 05-09-80 still with a badly worn
and (sic) |l oose steering idler control armball joint
whi ch coul d cause the driver to | ose control. This
vehicle is used to haul nen and (sic) materials about 1
mle fromthe #2 shaft to the F-28 panel work area
Thi s vehicle had been voluntarily taken out of service
by the Safety Engr. to be repaired on 04-18-80. This
vehicle is now ordered renoved from service unti
properly repaired.

In Docket No. WEST 81-28-M citation No. 575827, the
petitioner proposed the assessnment of a penalty in the anount of
$725.00. In WEST 81-32-M petitioner filed a proposal for penalty
alleging that citation 576843 was issued for a violation of 30
C.F.R 057.9-73 and proposed a penalty in the anount of
$1, 200. 00. Section 57.9-73 provides "Mandatory. Defective
equi prent, renoved from service as unsafe to operate shall be
tagged to prohibit further use until repairs are conpleted.™

At the commencenent of the hearing involving these two
cases, the parties entered into a stipulation in which the
respondent adnmitted all violations alleged in citation No. 575827
except for that which pertained to the subject ball joint. The
r espondent
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agreed to pay the proposed penalty of $725.00 in settlenent of
all the other violations. It was further agreed by the respondent
that if a violation was found regarding this ball joint, the
penalty could be increased. As to WEST 81-32-M order No. 576843,
if aviolation is found as to the subject ball joint, an
addi ti onal penalty can be assessed in this case (Tr. at p. 6, 7,
8 and Resp's Br. at 2). Follow ng the hearing the respondent
submtted a brief. The Secretary decided to waive his right to
submt a post hearing brief stating he would rely upon the
argunents presented at the trial

The threshold issue in this case is whether the ball joint
in the idler steering control armof the No. 16 mantrip was
defective. If so, did it affect safety?

The No. 16 mantrip is a vehicle assenbled from vari ous
aut omati ve conmponents for use in mnes. The front end is from an
International Scout Il (Tr. at 70). The all eged defect cited in
this vehicle is a part of the front end and specifically
descri bed as the worn condition of the ball joint of the idler
steering control arm (Tr. at 13). The operation and function of
the idler steering control armis to attach the shaft of the
steering assenbly to the wheel of the mantrip so that the whee
turns when the steering wheel is operated. It was only the one
ball joint of this assenbly closest to the steering wheel alleged
by the inspector to be defective (Tr. at 17, 18).

I nspector Wlford testified that when he observed the front
end of the No. 16 mantrip on May 9, 1980, the ball joint |acked
any dust cover or grease sealer, and that the grease fitting
referred to as a "zerk" was m ssing. He observed that there was
no lubrication in the joint (Tr. at 19 and Exhibit GX 15-B)
Further, that the housing around the ball joint appeared worn in
an egg shape and the nylon bushing material that was used as a
liner had cone out of the drag |ink housing (Tr. at 27, 28).

Wl ford testified that the worn condition of the ball joint
woul d affect steering of the vehicle and m ght under the right
ci rcunst ances cone apart or break. The No. 16 mantrip is used in
the mne to haul eight to nine mners in and out of the working
areas. It is also used to transport supplies. At the Al chem m ne
the vehicle is used underground in confined areas over rough
surfaces. A loss of control of the vehicle could cause it to go
into arib and roll over. The vehicle is not supposed to be
operated at speeds of over 15 mles per hour and probably woul d
not go over 25 mles per hour (Tr. at 33, 34).

An exam nation of the drag |ink was made on April 16, 1981
by Kazimr N ziol, a mning engineer with MSHA's Safety and
Heal th Technol ogy Center in Denver, Colorado. Niziol issued a
witten report in which he described the cited ball joint to be
in very
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poor condition with the grease fitting and dust cover m ssing and
contai ning no trace of grease. He stated that the ball stud was
extremely loose in all directions being approximately; 1/8 inch
to 3/16 inch. Also the drag |link was bent into an S shape. In
this report N ziol stated his conclusions as foll ows:

The steering systemof any vehicle is an inportant
safety consi derati on. Any danmage, deterioration or
excessive wear to steering conponents is extrenely
danger ous. When such conditions are found to exist, the
worn parts should be i medi ately replaced or the
vehicl e renmoved from service. Loose pins, ball joints
or any other |oose parts increase front wheel inpact
and also result in loss of control of the vehicle even
at | ow speeds. The draglink exam ned exhi bited such
wear and was considered to be dangerous particularly
since the vehicles operate underground in confined
conditions and on rough surfaces. (Exh. GX-15).

The respondent argues that although MSHA proved the bal
joint was loose, it did not showthat it was a defect that in any
way actually affected the safe operation of the mantrip (Resp's.
Br. at 4). In support of this position, it points out that the
i nspector did not attenpt to drive the mantrip or try the
steering nmechani sm under operating conditions to determne if the
wheel s woul d "chatter" or the ball conme out of the socket.

In support of respondent's position, WlliamC Adler, a
foreman for Allied at the Alchemnmine, testified he had driven
the No. 16 mantrip during April and May, 1980, and that he had
not experienced any problens with the steering (Tr. at 151).
James N. Ingram a civil engineer enployed in Allied s
reliability engineering departnment, testified that he had
supervised tensil tests of the steering assenbly ball joints
conducted at the University of Womng in May 1981. Three bal
joints were tested including the one cited here, a new bal
joint, and one selected at randomoff of a simlar mantrip. The
conclusion was that the cited ball joint was essentially as
strong in tensil strength as the others tested and did not fai
until the application of 15,700 pounds (Tr. at 103 and Exh. R-3).
Ingram al so tested the anount of |oads or pressure which would be
required to cause failure of the other parts of the steering
assenbly rather than the base joint. He testified that the other
parts would fail before the subject ball joint (Tr. at 73, 74 and
76-78).

| have carefully reviewed and consi dered the testinony,
exhibits, and brief submtted in this case and concl ude that
there was an equi pnent defect involving the subject ball joint on
the No. 16 mantrip.

This case presents a classic exanple of two experts
presenting directly opposite views on the question at issue here.
However,
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t he uncontroverted evi dence establishes that the subject bal

joint showed wear, was wi thout a grease zerk, and | acked

[ ubrication. The amount of novenent of the ball in the socket and
its transference to the wheels is disputed but its existence is
not denied by the respondent. The fact that the joint was worn is
admtted by respondent. However, it is argued that it was not
proven that it was defective (Resp.Br. at 8).

The termdefect is defined in Webster's Third New
International Dictionary (1976 Ed.) at p. 591 as foll ows:

1. Anirregularity in a surface or a structure that
spoi | s appearance or causes weakness or failure;

2. want or absence of somnething necessary for
conpl et eness, perfection, or adequacy in form or

functions.
As stated previously, | find froma careful review of al
the evidence in this case that the subject ball joint was
defective. Also, | am persuaded that the nost credi ble evidence

supports petitioner's argunment that the defect to the ball joint
in the steering mechani smcould af fect safety. Even assum ng
that the mantrip does not travel over 15 mles per hour, as
argued by the respondent, the fact remains that the vehicle is
haul i ng eight to nine mners underground in a confined area over
rough-terrain where the steering nechanismof the vehicle is
vital to stability and direction. I am not persuaded that the
tensil tests perforned on the ball joint as reported by Janes
Ingram woul d reflect the danger that exists fromthe ball joints
condition as described by all the parties. The tensil strength
woul d determine the netals ability to withstand certain forces.
However, the | ooseness in the steering and the deterioration of
the ball joint fromlack of lubrication seemto ne to be vital in
thi s case.

Respondent has cited the case of Medusa Cenment Co., 1 MSHRC
2454, (May 1980) (ALJ), in support of its position in this case.
| find that there is a distinction between the facts of these two
cases which effect the final conclusion. In the Medusa case,
supra, the Judge found that the defect, a broken bushing, would
not adversely affect the control of the grader involved and
render it unsafe to operate. Further, there was only the one
m ner, the operator, exposed to any risk. It is also noted that
i n Medusa, the Judge distinguished his facts fromthose in Phel ps
Dodge Corporation, 1 FMSHRC 2018 (Dec. 1979) (ALJ) wherein Judge
Merlin decided that a violation of 55.9-2 occurred when a truck
was not safe when it was found all the lugs on a wheel were
| oose. The distinction here is whether the equi pmrent defect would
af fect safety and based upon two different fact situations, a
di fferent concl usion was reached.

In Iight of the stipulation entered by the parties regardi ng
Docket No. WEST 81-28-M | find that the penalty al ready agreed
upon in the amount of $725.00 should be raised by the amount of



~604
$75.00 for the violation of a defective ball joint nmaking a total
penalty to be $800. 00.

Docket No. WEST 81-32-M

As stated at the beginning, the parties agreed that if |
should find a defective ball joint in the prior case affecting
safety, an additional penalty may be assessed for the violation
alleged in citation No. 576843. | find that the evidence shows
the respondent was negligent in failing to repair the defective
ball joint after it had been cited under citation No. 575827. The
citation read that the respondent had voluntarily taken the
equi prent out of service by the respondent’'s safety engineer to
have it repaired (Ex. GX-14). The evidence of record shows that
all the other defective parts were repaired but the ball joint
was not repaired which subsequently required the vehicle to
return to the shop several tinmes for mechani cal work (Exhibits
GX-15, F and Q. These conplaints all related to the steering
mechani sm Upon the inspector's return approximately two weeks
later, the repair work was still not acconplished.

I am not persuaded that a penalty of the size originally
proposed by the Secretary is warranted in this case. The facts
suggest that the respondent did not determ ne that replacenent of
the part was necessary. It would appear that the defect was not
corrected because of a failure of communication and not through
an attitude of defiance.

| find that a penalty of $100.00 is appropriate in this
case.

Docket No. WEST 81-332-M

Petitioner alleges respondent violated 30 C.F. R [057.9-2
whi ch standard provides:

Mandat ory. Equi prent defects affecting safety shall be
corrected before the equi prment is used.

On Cctober 9, 1980, MSHA inspector David Anspach conducted
an investigation follow ng an accident at the Al chem m ne and
i ssued a 104(a) type citation No. 337557 which included the
foll owi ng statement:

A 400 gal. oil tank that was being towed in GVE r oadway
broke | oose and struck a man that was standing in front
of a lube truck. The retaining pin between the tow ng
bar and the 400 gal. tank cane | oose releasing the
tank. The tank equi pped with 4 fixed wheel s continued
on the roadway striking a man between the tank and a
stopped | ube truck (Exh. GX-17).
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Foll owing a hearing in Green River, Woning, the parties
subm tted post hearing briefs.

| ssue

The specific issue in this case is whether there was a
defect in the tow bar connecting the 400 gallon tank trailer to
the tractor before the equi pmrent was used. If so, then a
determ nati on nust be nade as to the anount of the penalty to be
assessed the respondent.

Di scussi on

The facts in this case are not in dispute. The vehicles
involved in this accident were a 400 gallon hydraulic oil tank
being towed by a Ford forklift tractor. The |ocation of the
equi prent was in an underground roadway of the Al chem m ne. The
tractor was connected to the trailer by a tow bar that was in the
shape of an Awith the point or narrow part of the tow bar
attached to the tractor by a pin that dropped through two braces
on the body of the vehicle. The wider part of the tow bar fit
over a tube of steel attached to the trailer through which was
inserted a pin. Acotter pin was to be inserted in the end of the
pin so that the pin would not slip out (Tr. at 11, 12 and Exh.
GX-19, 20). As the tractor was pulling the tank al ong the
under ground roadway, the tow bar cane | oose and the tank
continued al ong pinning a mner between the tank and a | ube truck
(Tr. at 12 and Exh. GX-21). The reason the tow bar canme |oose in
this instance was because the cotter pin was m ssing. Wiy the pin
was mssing is not established in this case.

Respondent contends that in order to prove a violation of
standard 57.9-2, petitioner must prove that there was a defect
af fecting safety which nmust have exi sted before equi prent was
used. In this case, respondent argues that the defect was not
proven.

MSHA i nspector Anspach testified that the reason the
citation was issued was that the cotter pin dropped out of the
tow bar. However, under questioning, Anspach testified as
fol | ows:

Q Could you explain to us why you checked the box
there under condition or practice that says, "could not
have been known and predicted or cured due to

ci rcunst ances beyond the operator's control ?"

A. This was as a result of that key com ng out of
there. 1 don't think there was any way they could
predi ct when that key will come out of there, or when
that could cone out of there. The reference is to the
key, to the cotter pin.

Q | see.
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In this case, we do not have a situation where the inspector who
i ssued the citation clains that the equi pnent was defective
before it was put in use. He adnmitted under cross exam nation
that it was unknown whether the cotter pin was in or out when the
equi prent was operated and testified as follows: "as far as that
particular pin mssing | don't believe they were negligent. \Wat
I"'msaying is if they | ooked at it and it was missing | don't
know' (Tr. at 20). Also, he answered a question put to him as
fol | ows:

Q And with respect to the safety chain and

what ever--and the failure to have safety chains or
wel di ng devi ses you said the conpany shoul d have
per haps found that, but your not asserting that for
pur poses of the violation of 9-2.

A. No. This is after the fact (Tr. at 21).

I find fromthe evidence of record and particularly the
testinmony of the inspector that the violation of 57.9-2 was not
proven and particularly that part relating to defects in
equi prent bei ng known before it is put in use. The proposal for a
civil penalty should be dism ssed. See G ove Stone and Sand
Conpany, 2 FMBHRC 1263 (May 1980) (ALJ).

Petitioner argued that several Comn ssion decisions uphold
their position in this case that the respondent violated 57.9-2.
| disagree. In Secretary v. ldeal Basic Industries, 3 FMSHRC 843,
t he Conmi ssion considered a piece of equipnment put in use with a
known defect even though it was alleged the defect was not used.
In the instant case, it was never proven that anyone knew of a
defect when the equi prment was put in use. In Secretary v. Allied
Chemi cal Corp., 4 FMBHRC 503 (March 1982) (ALJ), Judge Morris
found that there were defects existing when the nmachi ne was put
in use. That is a different situation than is being considered in
the case at issue here. Simlarly, the same was true in Secretary
v. Raid Qarries, 4 FMSHRC 728, (1982) (ALJ).

Docket No. WEST 81-332-Mis hereby dism ssed.
Docket No. WEST 81-405-M

Petitioner alleges respondent violated 30 C F. R [057.21-33.
The cited standard provides as foll ows:

Mandat ory. The vol unme and velocity of the current of
air coursed through all active areas shall be
sufficient to dilute, render harm ess, and carry away
nmet hane, snoke, funes, and dust.
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During a regular inspection of the Alchem m ne Inspector Martin
B. Kovick issued Citation No. 577485 stating in the condition and
practice section as foll ows:

In the H MS. underground shop, there is not enough air
novenment to carry away snoke and funmes. There was not
enough air to turn an anenoneter approximately 4-5 feet
fromthe fan. There is not enough air novenent to take
a snoke tube reading approximately 4-5 ft fromthe fan
The whol e shope area was filled with what appeared to
be snmoke fumes and dust. There are approxi mately four
to six men working in the shop and under these
conditions. It is apparent that ventilation is not
adequate to carry toxic fumes etc. to the return

ai rway.

| ssue

Was the volune and velocity of the current of air in the
H MS. shop sufficient to dilute, render harm ess, and carry away
funmes and dust?

DI SCUSSI ON

The facts in this case show that on June 17, 1981, MSHA
i nspector Kovick conducted a regul ar inspection at respondent's
Al chem mi ne. Wil e underground at the H Min South shop area, he
observed a man using an arc welder to weld on a piece of mning
equi prent. Kovick testified that he saw bl ue snoke and haze
"hangi ng" in the shop area. He considered it an excessive anount
of snoke and haze (Tr. at 11). At this tinme the inspector
attenpted to test the air flowin room3 w th an anenoneter but
there was not enough air to turn the testing device. He then
performed several snoke tube tests. This is done by squeezing off
a puff of snoke and neasuring the speed of its travel over a
di stance of ten feet to determne the air flow Kovick stated
that instead of traveling ten feet, the snoke in this case
drifted to the ceiling (Tr. at 12). The snoke tube tests were
performed al so approximately 30 feet fromthe ventilation exhaust
fans (Tr. at 16). The only way that the snoke would go through
the ventilation fan was by sticking the tube approximately 4 to 5
inches fromthe fan (Tr. at 17)%/(2)27 Further tests were
conducted and resulted in simlar results in roons 4, and 5 in
the HMS. shop area (Exh. GX-23). The inspector testified that
he was in the shop area for an hour and that he began to fee
nauseous fromthe funes (Tr. at 24).
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I nspect or Kovi ck al so conducted two "cricket"” tests which is used
to obtain air sanples for an anal ysis of gases such as net hane,
carbon di oxi de, and other gases. The report on this test was
relatively neutral for the above gases but the inspector failed
to request a report for gases given off by welding (Tr. at 37).

Two hours after the inspection in which citation No. 577485
was issued, Jack Thorner, safety engi neer and Don Schwartzenberg,
m ni ng engi neer for respondent, conducted ventilation tests in
the HMS. shop area. They were al so unable to get an anenoneter
reading (Tr. at 102). They conducted snoke tests in roons 3 and 4
and concl uded that the cubic feet per minute (CFM of air
nmoverrent was 9100 and 5050 respectively. Schwartzenberg believed
that quantity of air was sufficient for renoval of funmes fromthe
shop area (Tr. at 104).

Respondent argues that petitioner has failed to prove that
the air nmovenment in the shop area was insufficient to dilute,
render harm ess and carry away fumes and that the funes were
harm ess. This is based upon the testinmony of Thorner that at the
time of the inspection, he thought the shop seened clear, except
for sone snoke in the pockets in the back (ceiling). Further
respondent contends that the results of Kovick's tests were
i naccurate. First, that only one test was taken in each room and
that they were taken approximately 20 to 30 feet fromthe
st oppi hg whi ch woul d render them i naccurate as stoppi ngs cause
the air flowto eddy (Resp.Br. at 7 and 8).

After a careful review of all of the evidence and argunents
in this case, | conclude that the nost credible evidence
substantiates the fact that a violation of standard 57.21-33 did
occur. There was consi derabl e evidence presented by respondent in
this case regarding velocity of air and whether or not the funes
were harnful. | find that the various argunents, although well
presented, misses the mark as far as interpretation of the
standard viol ated here. The standard 57.21-33 requires that the
vol ume and velocity of the air through the working area be
sufficient to dilute, render harm ess and carry away net hane,
snoke, funmes, and dust. In light of the foregoing and the plain
| anguage of the standard, | find that the air noving through the
shop was not adequate to renove the snoke and funes that had
accunul ated. There was no di sagreenment between the parties that
on the day of the inspection, welding was being perforned in the
H MS. shop area. There is a difference of opinion as to the
amount of snoke, haze, and fumes that existed in this area when
the inspection party arrived. Under all circunstances, | find the
testimony of Inspector Kovick nmore credible on this point than
that of respondent's witnesses. He testified that when they
entered the shop area you could see the blue snoke and haze
hanging in the shop area and it appeared to himto be an
excessive amount (Tr. at 11). Jeff Sawyer, respondent's
mai nt enance foreman, said it was normal to have a little snoke in
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pockets in the top (Tr. at 67). | do not find Sawyer's testinony
persuasive as it was his area of responsibility where the
citation was issued. Jack Thorner, safety engi neer, also
testified that he was along with the inspection party and that he
t hought the roomcited seenmed clear to himexcept for pockets of
bl ue snoke close to the back. Although there is conflicting
testinmony as to the degree of snoke in the shop, | believe the

i nspector's testinmony is nore credible on this point.

The evi dence shows that when the inspection party entered
the shop area, two of the exhaust fans were turned off, one in
room 3 where the wel ding was being perforned and another in room
4. Thorner, confirmed this and stated that he did not know why
these fans were off (Tr. at 87, 88). Sawyer had testified that
the men in the shop had been welding on a Joffrey Mner in room3
all day (Tr. at 71). Based upon these facts, it is reasonable to
concl ude that there would be snoke, funes, and haze fromthe
wel ding and if the fans were off, it would not provide adequate
air novenment to renove the contam nates fromthe area. The |ack
of nmovenent of snoke fromthe inspector’'s snoke bonb confirns
t hi s.

The standard cited refers to nethane, snoke, funes, and
dust. It doesn't explicitly require that a determ nati on be nade
as to how toxic these are. Therefore, | reject respondent's
argunent that the petitioner failed to prove the funes were
harnful. It is sufficient to show that there was either snoke or
funes in the area. Further, the evidence established that the
snoke and fumes were a result of the arc welding that was being
performed in the area. Further Kovick and inspector Jacobson
testified to the fact that significant hazards are associ ated
with fumes occurring fromwelding (Tr. at 59-64). This was
uncontroverted by respondent's w tnesses.

In view of the above, | find a violation by respondent of
standard 57.21-33 as alleged in citation No. 577485. | find the
respondent knew of the violation as nenbers of managenent had
been present in the area. Also, the fact that exhaust fans were
turned of f during the welding in the area is evidence of
negl i gence. The gravity is serious as the effect of snoke and
fumes on mners working in the area can be injurious to their
safety and health when inhaled over a period of tine. The
respondent denonstrated good faith in abating this violation by
installing regulators in the stoppings to replace the exhaust
fans. | find that $140.00 is an appropriate penalty in this case.

CONCLUSI ON OF LAW

Based upon the entire record in these consolidated cases
i ncluding the stipulations of the parties and upon the factua
determ nati ons reached in the narrative portions of this
decision, it is concluded:
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1. That the Conm ssion has jurisdiction to decide these seven
cases.

1. Docket No. WEST 80-217-M

Based upon notion of the petitioner, and order approving
same, WEST No. 80-217-Mwhich included Citation No. 575879 is
di sm ssed

2. Docket No. WEST 80-292-M

Based upon the stipulation of settlenent entered into
between the parties, the followi ng agreed settlenents for the
designated citations are approved as foll ows:

Approved Penal ty
Citation No. 336642A $2, 500. 00
Citation No. 336642B 2,500. 00

Total Penalty $5, 000.00
3. Docket No. WEST 80-299-M

The nost credi bl e evidence establishes that petitioner
failed to prove by a preponderance of the evidence in citation
Nos. 336643 and 336644 a violation of 30 C F.R 057.21-78 and
that this case is dism ssed.

4. Docket No. WEST 81-28-M and WEST 81-32-M

In WEST 81-28-M citation No. 575877, the evidence shows
that respondent violated 30 C.F.R [057.9-2 by allow ng a piece
of equi pment contai ning defects affecting safety to be used. An
appropriate penalty is $800.00. In WEST 81-32-M citation No.
576843, the evidence shows that respondent failed to renove
equi prent from service after being cited in violation of 30
C.F.R [57.9-2. An appropriate penalty in this case is $100. 00.

5. Docket No. WEST 81-332-M

The credi bl e evidence establishes that petitioner failed to
prove by a preponderance of the evidence that a violation of 30
C.F.R [57.9-2 occurred warranting the issuance of citation No.
337557. The facts did not prove that respondent knew of a defect
in the equipnent being cited in this case before it was put in
service and WEST 81-332-Mis dism ssed.

6. Docket No. WEST 81-405-M

Citation No. 577485, issued in this case and alleging a
violation of 30 CF. R [057.21-33 is affirned. It is determ ned
that an appropriate penalty in this case is $140. 00.
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CORDER

Accordi ngly, based upon the foregoing findings of fact and
concl usions of law, the respondent is ordered to pay the tota
sum of $6,040.00 within forty days of this decision

Virgil E. Vai
Admi ni strative Law Judge

AAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAA

~FOOTNOTE_ONE

1 57.9-37 Mandatory. Mobile equipment shall not be |eft
unattended unl ess the brakes are set. Mbile equipnment with
wheel s or tracks, when parked on a grade, shall be either bl ocked
or turned into a bank or rib; and the bucket or blade |owered to
the ground to prevent novenent.

~FOOTNOTE_TWOD
2 An underground passage used for haul age or ventilation

~FOOTNOTE_THREE
3 104(b) provides in part as follows:

If, upon any follow up inspection . . . an authorized
representative of the Secretary finds (1) that a violation
described in a citation issued pursuant to subsection (a) has not
been totally abated within the tine originally fixed therein or
as subsequently extended, and (2) that the period of time for the
abat ement shoul d not be further extended, he shal
pronmptly issue an order.



