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Federal M ne Safety and Heal th Revi ew Conmm ssi on
O fice of Adm nistrative Law Judges

SECRETARY OF LABCR, CIVIL PENALTY PROCEEDI NG
M NE SAFETY AND HEALTH
ADM NI STRATI ON ( MSHA) , Docket No. WEST 83-73
PETI TI ONER A. C. No. 02-00533-03503
V.

Bl ack Mesa M ne
PEABODY CQAL COVPANY,
RESPONDENT

DECI SI ON

Appear ances: Marshall P. Sal zman, Esq., Ofice of the Solicitor,
U S. Department of Labor, San Francisco,
California, for Petitioner;
M chael O MKown, Esq., Peabody Coal Conpany,
St. Louis, Mssouri, for Respondent.

Bef or e: Judge Morris

Thi s case, heard under provisions of the Federal M ne Safety
and Health Act of 1977, 30 U.S.C. 0801 et seq., (the "Act"),
arose froman inspection in Novenmber, 1982 of the Black Mesa
surface coal mne of Peabody Coal Conpany. The Secretary of Labor
seeks civil penalties because respondent allegedly violated two
safety regul ati ons adopted under the authority of the Act.

After notice to the parties, an expedited hearing was held
i n Phoeni x, Arizona on Decenber 13, 1983. Respondent's request
for an expedited decision, nade at the hearing, was granted.

Both parties filed post trial briefs.
Stipul ation

The parties stipulated that Peabody is a | arge conpany with

a noderate history. The conmpany abated the alleged violation in

good faith. Further, the inmposition of a civil penalty will not
affect the conpany's ability to stay in business (Tr. 5).
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Citation 2006837

In this citation the Secretary of Labor seeks a civil
penal ty of $2,000 because respondent failed to provide a berm on
its elevated roadway thereby violating the mandatory standard
published at 30 C.F.R 0O77.1605(k), which provides:

(k) Berns or guards shall be provided on the outer bank
of el evated roadways.

| ssues

The issues are whether berns are to be provided at the edge
of a 130 foot bench in the working pit of a multiple seam surface
coal mne; further, a secondary issue is whether the dimnution
of safety doctrine is viable. If a violation exists then an issue
is presented as to what penalty is appropriate.

Sunmmary of the Evidence

The facts surroundi ng the death of dozer operator Ceci
Yazzi e are basically uncontroverted.

Petitioner's evidence, in the main, addresses the details of
t he acci dent. Respondent's evidence general ly addresses the
operation of its surface coal mne. A sketch, in Exhibit P1
illustrates the | ocation of the highwall, the coal seam the path
of Yazzie's dozer, the keyway and the spoil pile.

Wlliam G Denning testified for MSHA: In Novenber 1982 MSHA
I nspect or Denning investigated a fatal accident that had occurred
inthe J1-N6 pit at respondent’'s Black Mesa coal mne (Tr. 7, 10,
11, Exhibit P1l). His investigation established that on Novenber
5, 1982, at the commencenent of the shift, at 4 p.m, dozer
operator Cecil Yazzie net his supervisor, Mreo, in the pit area.
Moreo drove Yazzie through the pit fromthe coal face on the Bl ue
seam coal bench to ranp C. Moreo instructed Yazzie in his work.
H s duties included | eveling the shot coal fromthe previous
shifts, making ranps up the coal face, and buil ding portions of
ranp C. (Exhibit P1).

After leveling the shot coal Yazzie proceeded to Ranp C and
began working at that location. At about 11:30 p.m Yazzie, Mreo
and Ral ph Charlie (shooter/blaster) were |ocated near the bottom
of Ramp C, preparing to set off a coal shot on the Blue coa
seam Yazzie's dozer, parked on the ranp, was used for protection
fromthe blast. After a delay the shot was set off. Mreo found
no msfires and he left the coal bench. Wile he was | eaving the
pit Mreo passed Yazzie who was starting to tramhis dozer from
Ranp C through the pit to the carry-all bus at Ranp E. Mreo
continued out of the pit and stopped for a few mnutes to
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talk to the coal | oader operators. He then proceeded to Ranp E
After arriving at Ranp E, Modreo becane concerned because he coul d
not find Yazzie. Mirreo traveled to the coal face on the Blue seam
and, after a brief inspection, he observed Yazzie's upset dozer
in the keyway near Ramp C. (Tr. 13, Exhibit P1). Mreo, who was

al so an Energency Medi cal Technician, and others could not revive
Yazzie (Exhibit P1).

The keyway, or ditch, is an area excavated by the dragline
al ong the seam coal bench. It was 31 feet to the bottom of the
keyway. At the time of the accident the keyway extended from Ranp
C approxi mately 600 feet toward Ranmp E.

The inspector's investigation further established that,
after leaving Ranp C, Yazzie's dozer traveled in a path at a
slight angle away fromthe keyway. After traveling approxi mately
75 feet Yazzie made a correction toward the keyway. He made
anot her slight correction when 40 feet fromit but he continued
in the general direction of the keyway. After the second change
in direction he travel ed approximately 35 feet before toppling
of f the coal bench into the keyway. At that point his dozer was
at the edge of the coal shot (Exhibit P1).

The dozer tread marks for the final 35 feet indicate the
dozer was still trammng forward at the time of the accident. It
appeared that the outer edge of the coal bench coll apsed under
the dozer, causing it to roll sideways off of the bench (Exhibit
P1).

The dozer fell about 31 feet, inpacting on the top edge of
the roll over protective structure. Yazzie renuained inside the
operator's cab; however, it appeared he was not wearing the seat
belt that was provided (Exhibit P1).

After the coal shot and before this accident occurred the
dragline had resuned operations. Wile digging, the dragline's
lights illum nated the pit and acci dent area; however, as the
dragline spoiled, it swng away fromthe pit, |eaving the area
relatively dark. This change fromlight to dark coul d have
af fected Yazzie's perception. Also while spoiling, the dragline
created dust in the pit that could have affected visibility.
(Exhibit P1).

Yazzie was normally assigned to work at the J-7 pit area. He
worked in the J-1 pit only when needed. A keyway, as excavated in
the J-1 pit, is sonetines, but not always, present in the J-7
pit. The unexpl ai ned changes in the direction of the dozer could
have been nade by Yazzie in order to tramthe dozer around the
shot coal. Since Yazzie was newy assigned to the J-1 pit he may
have forgotten about the keyway being adjacent to the shot coa
and trammed the dozer into it (Exhibit P1).
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As a result of its investigation MSHA concluded that the accident
occurred due to Yazzie turning the dozer and trammng it toward
t he keyway. The |ack of a berm along the outer edge of the
el evated Bl ue seam coal bench contributed to prevent travel into
t he keyway. MSHA coul d not determ ne the reason why Yazzie turned
the dozer toward the keyway. In MSHA's opinion a contributing
factor to the fatality was Yazzie's failure to wear the seat belt
provided in the dozer (Exhibit P1).

MSHA' s i nspection manual contains guidelines construing the
berm standard. The nanual states:

The requirenents of Section 77.1605(k) apply to that
part of an el evated haul age road where one bank is, or
bot h banks are, unprotected by a natural barrier which
wi Il prevent vehicles or equipment fromrunning off and
rolling down the unprotected bank or banks.

"El evat ed roadways", as used in this requirenment, are
roadways of sufficient height above the adjacent
terrain to create a hazard in the event nobile

equi prent ran (sic) off the roadway.

"Berni as used in this requirenent neans a pile or
mount of material at |east axle high to the |argest

pi ece of equi pnment using such roadway, and as wi de at

t he base as the normal angle of repose provides. Were
guard rails are used in lieu of berns, they shall be of
substantial construction

The width of the haul age road does not preclude the
need for bernms or guard rails.
(Exhibit P8).

In Decenber 1981, in response to questions concerning the
berm standard, the adm nistrator for coal mne safety and health
i ssued MSHA' s policy nmenorandum 81-40C. The adm nistrator, on
behal f of MBHA, stated in part as foll ows:

Section 77.1605(k), 30 CFR 77, is applicable to al
el evat ed roadways on mine property, including roads
used to transport coal, equipment, or personnel, and
regardl ess of the size, |ocation, or characterization
of the roadways. Berns or guards are required on al
exposed banks of el evated roadways. Thus, el evated
roadways with two exposed banks are required to have
berms or guards on both sides.

(Exhibit P7).

At the time of the accident the dragline had exposed the
Bl ue coal seam Two ranps were being used for access to the pit
area (Tr. 12, 13, Exhibit P1).
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In the inspector's opinion a bermshould have been placed from
the point where Ranp C intersected the Blue coal seam bench back
towards Ranp E, a distance of about 600 feet (Tr. 22). The
i nspector considered the bench a roadway because the same type of
equi prent uses the coal bench and the haul roads (Tr. 23).

Surface changes occur in the mne as mning progresses from
one seamto another but there is always a bench in the coal pit
used for a travelway (Tr. 23).

The MSHA surface inspection manual (Exhibit P8, pages 336,
337) and the MSHA policy nenorandum defi ne an el evated roadway.
These defintions are applicable to respondent's work place (Tr.
24-26, 61). The inspector relied on the policy nmenorandumin
formng an interpretation of what constitutes a roadway (Tr. 43).
A roadway is a travelway used to transport equi pment, personnel
and coal (Tr. 43, 44, 61). The inspector would not consider a
surge pile to be a roadway (Tr. 49, 50).

In the inspector's opinion there are sone "gray areas" as to
what constitutes a roadway; in addition, an inspector has a
degree of judgnent as to the citations he can issue (Tr. 50, 51).

The | ack of a berm as here, presents a hazard to a m ner
such as Yazzie (Tr. 26). A bermcan either stop a vehicle,
redirect it, or warn an operator that he is in close proximty to
the edge (Tr. 27, 39, 40).

In the inspector's opinion a bermwuld not be necessary if
t he dozer was cleaning the coal or pushing dirt off of the edge
of the bench (Tr. 50).

Respondent' s Evi dence

Buck Wbodward, Tracy Northington, Al an Cook, Don Holt, Rick
Contratto and Joe Johnson testified for respondent.

At the Black Mesa m ne respondent uses a multiple seam
m ning process for its five seans of coal (Tr. 70-72). The
conpany uses a color coding systemto differentiate between its
coal seans (Tr. 71). These seans are respectively designated,
fromthe surface down, as green, blue, red, bottomred, and
yellow (Tr. 71, Exhibit F).

The coal bench is the area where the dragline and ot her
pi eces of m ning equipnment are |ocated. The highwall is the face
left by the dragline and the stripping equi pnent (Tr. 71; for a
cross section view see Exhibit B)

Bl ack Mesa uses a Marion 8750 dragline to first cut a keyway
or ditch (Tr. 71-73). Adrill crewthen drills through the
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overburden to the first coal seam (Tr. 73). The dragline renoves
the drilled and shot overburden by depositing it in an area that
has al ready been mined (for an illustration of the pit
configuration see Exhibit C).

The pit highwall results when the overburden is renoved. The
renoval of the overburden al so exposes the coal seamwhich is, in
turn, drilled and shot. Shovels and ot her equi pnment |oad the coa
onto trucks (for an illustration of the coal |oading operation
see Exhibit D).

The m ni ng sequence continues as the dragline renoves the
coal. Drilling, shooting, and | oading activities foll ow behind
the dragline (Tr. 74). The dragline, using the wide radius of its
shovel , spoils the overburden and later the parting (FOOTNOTE 1) into a
pit where the coal has already been renoved (Tr. 74).

In the J1-N6 pit the bench is 130 feet wi de. Respondent
tries to maintain that distance but it narrows slightly at the
bottom coal seam (Tr. 15).

As a result of this citation MSHA requires a berm when the
topnost (green) coal seamis exposed. The berm nust be installed
prior to any shooting. The bermis approximtely six feet high
and sixteen and one half feet wide at the base (Tr. 77). This
berm nust | ater be pushed off so the crews can shoot the coa
beneath it.

MSHA al so requires a third bermon the parting between the
second and third seanms (blue and green seans). This bermnust, in
its turn, be pushed off so the drilling crews can fragnent the
area beneath it. The dragline, in turn, renoves the parting (Tr.
79).

The construction and renoval of the berns continues as the
m ni ng progresses. The progression is both downward as the coal
seans are exposed and renoved and laterally as the dragline,
shooters, and auxiliary equipnent renove the coal or the parting
(Tr. 79-80). In this mning progression 12 berns nust be
constructed and renmoved (Tr. 80).

The pit, designhated as J1-N6, is the working pit of an
active surface coal mne. Haul age trucks and | oader crews are
actively engaged in the coal renoval. The haul age trucks, 16 feet
8 inches wide, primarily drive down the mddle of the bench
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or a bit to the highwall side (Tr. 82). In the pit there is one
direction of traffic. Once the trucks reach the ranp they go out
of the pit area until they reach a pernmanent haul age road. The
trucks then travel to a preparation site (Tr. 88).

In the opinion of respondent’'s engineer an active pit area
is not a roadway. One reason is that the area changes daily. Haul
roads at mines are designed to certain specifications and they
take into consideration the speed of vehicles using them Al so
t he drai nage of a haul road is a factor to be evaluated (Tr. 82,
83).

Respondent uses track type and a rubber tired dozer to
enpl ace its bernms. When necessary dunp trucks haul in material to
construct the berns. (Tr. 81).

Berms, such as MSHA requires here, are not required at any
other mine in the west (Tr. 84).

In the opinion of respondent's engineer a bermin place here
woul d not have prevented the accident. Yazzie was entering the
coal shot area and his duties would have required that he |evel
the area (Tr. 84).

Respondent' s industrial engineer conducted a tinme and notion
study relating to the installation and renoval of berns (Tr. 97).
A videotape (Exhibit U) shows the building of a bermwth
respondent's Cl ark 380 rubber tired dozer (Tr. 98-100). The front
portion of the dozer goes out over the edge of the bench when
bui |l di ng and even nore so when renoving the berns (Tr. 98-102).
In building a six foot high bermthe average dozer cycle (FOOTNOTE 2) is
.47 mnutes.

Normal |y berns are built during the third shift, from
m dni ght until 8 a.m (Tr. 101). Northington has nonitored over
4000 dozer cycles.

VWhen berns nust be built at the edge of parting seans then
material nmust be hauled in to construct the berns since there is
no | oose material avail able. Respondent estimates that, on an
annual basis, it has hauled in 150,000 yards of material, about
2,000 truck loads, to build such bernms (Tr. 104).

In renoving the berns the dozer operator, whose vision is
bl ocked by his equi pnent, goes right to the edge. Sone operators
have stated this was unsafe (Tr. 105).
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Trucks in the pit never operate closer than within 80 to 100 feet
of the edge of the bench (Tr. 106).

Respondent submitted a tinme and notion study conparing the
"before and after"” exposure of its nen and equi pnent in abating
this citation. Al calculations were nmade on an annual basis (Tr.
107, Exhibits V, W X).

Before the issuance of this citation respondent's activities
resulted in its mners and equi pment being exposed to the hazard
of being within 20 feet of the parting ditch edge for 1,085.8

hours. This exposure was primarily the tine required to drill in
the 20 foot zone next to the edge of the ditch. This exposure is
still incurred because it is still necessary to drill and renove

the coal in the 20 foot zone (Tr. 108). But the exposure in this
zone is now increased to 1,880.6 hours. This 73 percent increase
results fromthe construction and renoval of the berns now
required by MSHA (Tr. 109, Exhibit X).

Before the berns were required the only dozer exposure to
the ditch edge occurred during the cleaning of the coal. This was
for 40.48 hours (Tr. 109, Exhibit W. As a result of abating the
citation the exposure is now 831.5 hours, an increase of 1954
percent.

In renoving the coal, respondent's rubber tired dozer cuts a
14 foot swath and approaches the edge 7,619 tines (Tr. 109,
Exhi bit V). Since respondent is now building and renoving berns
there are 103,451 cycles to the ditch edge, an increase of 1,612
percent (Tr. 109-110, Exhibit V). Respondent has constructed 58
mles of berns to abate this citation (Tr. 115, 116).

Respondent puts bernms on active haul roads where there is
vehicular traffic traveling "at a good speed" (Tr. 125).

In the opinion of mne superintendent Joe Johnson the
standard does not apply to the working area of the pit. The
conpany is constantly mning this area. MSHA has never previously
cited respondent for failure to have bernms in an active pit area.
But the conpany has been cited due to an eroded bermon a haul
road (Tr. 151, 154, 155).

Don Holt, respondent's safety director for its mnes in
Kentucky and Chio, is famliar with MSHA regul ati ons 1605(k). In
Holt's opinion the purpose of the regulation is to provide a
gui de on a haul road to keep vehicles within a confined area.
Further, in Holt's opinion, the section does not apply to the
working pit of surface mnes (Tr. 132-134).

In the mines in the eastern portions of the United States
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the working pits are 45 to 80 feet wide. It would practically
shut down such mnes if MSHA requires berns as it does here. NMSHA
does not now require bernms in other active working pits. (Tr.

136, 137).

Di scussi on

Respondent's post trial brief asserts that the term
"el evat ed roadway" does not include active work areas within the
pit of a surface mine; that MSHA's reliance on its policy
menor andum and its Surface | nspection Manual are m splaced; that
there are profound differences between a roadway and a wor ki ng
pit bench; that as defined by a recognized treaties and a Bureau
of Mnes report a pit bench is not a roadway; that the failure to
enforce this regul ation el sewhere points out its vagueness and
lack of clarity, that the Penn All egh doctrine is not
controlling; that all of respondent's wi tnesses and a tine study
confirmthe extent of an additional hazard created by MSHA' s
erroneous interpretation of the regulation; that the enpl acenent
of a bermwoul d not have prevented Yazzie's accident; that NMSHA
failed to present the inspector who wote the citation and failed
to offer the citation in evidence; that MSHA's interpretation
woul d shut down the surface coal mnes in the United States.

The post trial briefs filed in this case do not cite the
Comi ssi on deci sion of El Paso Rock Quarries, Inc., 4 FMSHRC 35
(1981). In El Paso Rock the Commi ssion considered whether a
viol ation of a berm standard occurred. The Conmi ssion held that a

"bench” (FOOTNOTE 3) in a quarry is an "elevated roadway” within the

meani ng of the standard. In El Paso Rock the bench where the
trucks operated were 40 feet above a | ower bench. Berns were
required.

The standard in contest here, 30 C.F. R 0O77.1605(k),
applies to surface coal mnes, including open pit and auger
mnes" 30 CF. R [0O77.1. The standard in El Paso Rock, 30 C. F.R
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055.9-22, was applicable to nmetal and non-netallic open pi
mnes, 30 CF.R [55.1. But since the wording in each standard
is exactly the same | consider El Paso Rock to be binding

pr ecedent .

Respondent initially asserts that the bermregul ati on does
not enconpass an active work area within the pit of a surface
mne. Inits rationale respondent cites the testinony of MSHA' s
only witness, WIIliam Denning. Respondent argues that his
testinmony is vague and inconclusive. It cites his testinony that
a coal bench seamis a roadway "because the sane type of
equi prent that used the bench al so used the haul age systemin the
m ne" (Tr. 22-24). Then respondent cites Denning' s cross
exam nation where he admts that "el evated roadway" is not
defined in 30 CF.R Part 77 (Tr. 61). And in arriving at his
conclusion the inspector relies on the Inspection Manual and
MSHA' s policy statement (Tr. 61, Exhibits P7, P8).

Respondent may argue that the evidence is inconclusive but
basically the evidence is uncontroverted. Respondent's haul age
trucks operated on the coal seam bench. The bench was 30 feet
above the adjacent keyway. There were no bermnms. The foregoi ng
were the circunstances prohibited in El Paso Rock. There appears
to be no difference between a coal bench and a quarry bench

Respondent contends that the MSHA Surface | nspection Manual
and the policy statenent (P7 and P8) are not binding on the
Conmmi ssion. | agree. Further, | do not rely on those exhibits.
The docunents fail to define a roadway. They assume a roadway
exists; therefore, when it does, it nmust be bernmed. For exanpl e,
t he i nspection manual states that 1605(k) applies to ... "an
el evat ed haul age road"; "El evated roadways ... are roadways",
"the width of a haulage road." Further, the policy statenent
i ndi cates 1605(k) applies to "all elevated roadways." For
exanple, "Bernms ... are required on ... elevated roadways

el evated roadways with two exposed banks", etc.

Respondent argues that the bermregul ati on does not apply
because of the profound di fferences between a coal bench and a
roadway. The nost striking difference is that coal is renoved
fromthe coal pit. The renmoval is daily, even hourly (Tr. 155).
Al'l of the equipnent including draglines, dozers, trucks and the
like are engaged in this task (Tr. 82-83). Cbviously, coal is not
extracted froma haul road (Tr. 39).

MSHA' s wi t ness Denning indicated that the nature of the
traffic is one of the factors to be considered before issuing a
citation in this "gray area" (Tr. 35, 36, 54). One of the traffic
features revol ves on the speed of the equipnent: In the pit the
vehicles do not travel much nore than five mles per hour. But a
haul truck on a level road could reach 30 to 40 miles per hour
(Tr. 35, 36, 54). Respondent's evidence, confirmed by MSHA' s
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wi t ness Denni ng, establishes that the Mudd Series on Surface

M ning defines a haul road as "a road built to carry heavily

| oaded trucks at a good speed” (Tr. 37). Respondent contends that
this obviously excludes a coal bench. Further, the type and
character of the traffic is substantially different. The
draglines, the | oaders, the dozers, and the haul trucks are
essentially congregated in the pit. The nature of this traffic in
the pit is, by virtue of its continuing activities, substantially
different fromthe traffic on the haul road.

The evidence here shows that the bench was 130 to 140 feet
wide (Tr. 20, 116). The inspector assunmed "the haul age truck
drove down the middle of the coal seanmi (Tr. 48). On this basis
the 18 foot w de haul -trucks would be no closer than 65 to 70
feet fromthe edge of the bench (Tr. 46, 47). O, as the
i nspector stated, "If traveling down the mddle the trucks would
be 60 feet fromthe edge” (Tr. 46, 47). In short, on the facts no
vehicles were closer than 60 feet of the edge of the bench

On the foregoing facts, | would rule that the coal bench is
not a roadway and | would vacate the citation. But the nmandate in
El Paso Rock is explicit: "Under the facts of this case, the
quarry bench where the haul age trucks were driven is indeed an
el evated roadway wi thin the nmeani ng of section 56.9-22", 3 FMSHRC
at 36.

The El Paso Rock case was originally heard by Conm ssion
Judge Charles C. Moore, Jr., 1 FVMSHRC 2046 (1979). The trial
j udge's deci sion does not indicate how cl ose El Paso's trucks
were operated to the edge of the bench. However, | lack the
authority to carve an exception to the Conm ssion decision

Respondent in its brief cites a report published by the
Bureau of Mnes stating "Barriers should be used only in areas
such as a very heavily, traveled, permt haul road." (Tr. 63-64).
MSHA's witness only identified this as a statement in a book. On
this mniml authentication |I give such evidence zero weight.

In support of its argument that the regulation is vague and
| acks clarity respondent cites the failure of MSHA to previously
enforce the regulation at this site and el sewhere as to a coa
seam bench.

The foregoing position is basically a plea in estoppel. But
it is well established that estoppel does not apply against the
federal governnent. King Knob Coal Conpany, 3 FMBHRC 1417, 1421

Respondent argues that its time study (w tness Northington)
and its video tape (Exhibit U are not offered to prove that
MSHA' s enforcenent of [77.1605(k) dimnishes safety or causes a
greater hazard. But it argues that if MSHA interprets the
regul ation in such a way that dangers are increased then that
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interpretation is not correct. In short, respondent agrees that
bernms on an el evated roadway increase safety. But a coal bench is
not a roadway and if MSHA interprets it to be so then MSHA is
wrong because there is a clear increase in danger. It is
axiomatic that the greater the exposure to the hazard, the nore
likely an accident. Respondent's uncontroverted evidence clearly
est abl i shes that the placenment of bernms can be hazardous (Tr.
143). Further, the type of berns MSHA requires here (sone 58
mles) are transient. Their duration can be as short as three
hours (Tr. 144). But a bermon a bona fide el evated roadway is
not so transient (Tr. 83).

The Conmission in El Paso Rock did not consider the factors
respondent now raises. But to reiterate, | lack the authority to
overturn the Conmi ssion's clear directive. Further, while
respondent' s vi deot ape and supporting testinmony were generally
adm ssible it was basically a revisit to the dimnution of
safety, or as it is sonetinmes called, the greater hazard
doctrine. Respondent argues that Penn Allegh, 3 FMSHRC 1392, 1399
is not controlling because the case dealt with explicit cabs and
canopi es regul ations. But here, the parties are arguing over a
rel atively vague standard.

| disagree. Respondent's evidence seek to invoke the
dimnution of safety, or the greater hazard doctrine. In Penn
Al l egh the Conmi ssion refused to approve such an attenpt to short
circuit the Act. The Conm ssion observed that when those
situations exist where the application of the standard
di m ni shes, rather than enhances, mners' safety the operator may
petition the Secretary of Labor for relief fromthe application
of the standard. The Act provides a set procedure for granting or
denying the relief sought. Penn Allegh at 1397. There are
detail ed regul ati ons governi ng the processi ng of such petitions,
30 C.F.R Part 44.

In sum respondent's evidence seeking to establish the
dim nution of safety, or greater hazard doctrine, is rejected.

Respondent asserts that even if a berm had been enpl aced it
woul d not have prevented Yazzie's accident. It is clainmed that no
one knows what caused Yazzie to veer off course and he would
probably have tramed right through a bermin any event. Since a
coal shot had heaved the area the previous berm (had there been
one) woul d have been renpved for the drilling and shooting
sequence. Further, Yazzie would have been the first dozer
operator in the area (Tr. 147).

It is certainly reasonable to infer that a proper berm woul d
not have prevented Yazzie's accident. But a nexus is not required
bet ween an accident and the violation of a standard. The presence
of a bermmght well have served to warn Yazzie of the presence
of the keyway.
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Respondent's argunments that MSHA failed to offer as a witness the
i nspector who wote the citation and further failed to offer the
citation itself in evidence lack nerit. Inspector Denning
testified as to the issuance of the citation (Tr. 28). He further
wrote Exhibit P1, an extensive report of this fatality. In
Exhi bit P1 MSHA entered its finding as follows: "A bermwas not
provi ded on the el evated outer back of the haulage road in pit
001-0 fromranp C for a distance of about 600 feet al ong the Bl ue
seam coal bench, a violation of Section 77.1605(K), 30 CFR ™"
Respondent' s argunments seek to el evate form over substance

Respondent's claimthat MSHA' s interpretati on would shut
down the surface coal mne operations in the United States is
rej ected.

Respondent has obviously not shut down its surface coal mne
operation at the Black Mesa Mne in Navajo County, Arizona.
Respondent' s evi dence and argunment that the mnes in the eastern
part of the United States would be shut down nmust await the
detail ed evidence in such a case. In short, | decline to rule on
a hypot hetical situation.

For the above stated reasons, | conclude that Ctation
2006837 shoul d be affirned.

Citation 2006838

In this citation the Secretary of Labor seeks a civil
penal ty of $241 because respondent's enpl oyee Yazzie failed to
wear a seat belt thereby violating the nandatory standard
published at 30 CF.R 0O77.1710(i) which provides:

Each enpl oyee working in a surface coal mne or in the
surface work areas of an underground coal mne shall be
required to wear protective clothing and devices as

i ndi cated bel ow.

(i) Seat belts in a vehicle where there is a danger of
overturning and where roll protection is provided.

| ssue

The issue is whether respondent violated the seat belt
regul ati on.

Sunmmary of the Evidence

MSHA' s evi dence shows that Yazzie was not wearing a seat
belt at the tinme of the accident (Tr. 28, Exhibit P1). MSHA, in
its witten report, concluded the failure to wear the seat belt
in the vehicle was a contributing factor to Yazzie's death
(Exhibit P1).
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Respondent' s mi ne superintendent indicated that the conpany
requires that seat belts be worn. The workers are informed of
this requirenment through task training, annual retraining,
i ndi vi dual contacts and general discussion (Tr. 153).

If an enpl oyee is caught not wearing a seat belt he is given
a warning. If it occurs again he receives a witten warning (Tr.
153).

Respondent's safety nanager and pit boss confirmed the
superintendent's testinony. Further, he indicated that the
conpany reinstalls seat belts if they are damaged or renoved (Tr.
117, 120, 121, 129, 147). Equi pnent operators have been
disciplined for failing to wear seat belts (Tr. 130, 148, 149).
The di sci pline graduates to suspension or discharge (Tr. 130).

Di scussi on

The Secretary, in his post trial brief, is aware of the
Conmi ssi on decision in Southwestern Illinois Coal Corporation, 5
FMSHRC 1672, (Cctober 1983). But the Secretary clainms the
majority decision violates the long line of strict liability
cases inposed by the Act. Further, the Secretary argues that the
mnority viewis nore persuasive. The Secretary's contentions are
rejected. | amobliged to follow the majority viewin
Sout hwestern |1 linois.

The Secretary further argues that the respondent has not
satisfied the criteria in North American Coal Conpany, 3 |BMA 93,
cited in Southwestern Illinois. The Secretary's argunment is this:
pit boss Contratto had never given a witten seat belt warning to
anyone and he was unable to present actual exanples of a warning.
| agree the evidence shows that Contratto hinmsel f had never gave
an enployee a witten disciplinary notice for failing to wear a
seat belt (Tr. 148, 149). But the Secretary m sconstrues the
evidence in the transcript at 149, 150. Contratto testified that
there have been witten disciplinary actions. But he hadn't
brought notices to the hearing (Tr. 148-150). On this record
Johnson and Cook establish that respondent was diligent in the
enforcenent of its seat belt regulation (Tr. 120, 121, 129, 130,
153, 154). Southwestern Illinois criticized the operator because
the wearing of belts was del egated to the discretion of each
enpl oyee. This is not the situation here. Wtnesses Contratto,
Johnson and Cook establish that the respondent was diligent in
its enforcement of the seat belt regulation

I further note that no facts indicated that the conpany knew
Yazzie had his seat belt off at the time of the accident, if, in
fact, it was off. (Tr. 29).
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| reject the Secretary's argunents.

For the foregoing reasons Citation 2006838 and all penalties
t heref or shoul d be vacat ed.

Cvil Penalty

The Secretary seeks a civil penalty of $2,000 for the berm
viol ation.

Section 110(i) of the Act, codified at 30 U. S.C. 820(i),
requires the Conmission in penalty assessnents to consider the
size of the operator's business, its negligence, its ability to
continue in business, the gravity of the violation, and the
operator's good faith in seeking rapid conpliance.

The parties stipulated that respondent, a | arge operator
has a noderate history. Further, the inposition of a civil
penalty would not affect its ability to continue in business (Tr.
5). Respondent was negligent. The gravity is high when one
considers the possibility of a 31 foot fall into a keyway. But on
the ot her hand, | cannot hold the absence of berns necessarily
contributed to Yazzie's accident and resulting death. To the
operator's credit is its denonstrated good faith in rapidly
abating the citation.

The Conmi ssion file does not contain the Secretary's special
assessnment narrative but on bal ance I conclude that a penalty of
$750 is appropriate.

The Solicitor and respondent's counsel have filed detail ed
briefs which have been nost hel pful in analyzing the record and
defining the issues in the case. | have revi ewed and consi dered
t hese excellent briefs. However, to the extent they are
i nconsistent with this decision, they are rejected.

Concl usi ons of Law

Based on the entire record and the factual findings nmade in
the narrative portions of this decision, the follow ng
concl usions of law are entered:

1. The Commi ssion has jurisdiction to decide this case.

2. Respondent violated the nmandatory standard published at
30 CF.R [O77.1605(k) and an appropriate penalty therefor is
$750.

3. Respondent did not violate the mandatory standard
published at 30 CF.R 0O77.1710(i), and all proposed penalties
t herefor shoul d be vacat ed.
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CORDER

Based on the foregoing facts and conclusions of law | enter
the foll owi ng order:

1. Gitation 2006837 is affirned and a penalty of $750 is
assessed.

2. Ctation 2006838 and all proposed penalty therefor are
vacat ed.

John J. Morris
Admi ni strative Law Judge

AAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAASAAAAL
~FOOTNOTE_ONE
1 Parting is the interburden between coal seans.

~FOOTNOTE_TWOD

2 Acycle is the elapsed tinme fromwhen the dozer starts
forward, reverses its notion, and again starts forward (Tr. 99,
100) .

~FOOTNOTE_THREE
3 In El Paso the Conmi ssion, in footnote 7, stated:
The term"bench” is in part defined by a A Dictionary
of Mning, Mneral, and Related Terns, Department of the Interior
(1968), as:

A |l edge, which, in open-pit mnes and quarries, forns a
single | evel of operation above which mneral or waste materials
are excavated froma conti nuous bank of bench face. The m nera
or waste is renoved in successive |ayers, each of which is a
bench, several of which may be in operation sinultaneously in
different parts of, and at different elevations in an open-pit
m ne or quarry.



