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Conpany, Inc.;
Larry Conley, Esq., WIIlianmsburg, Kentucky, for
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Bef or e: Judge Melick

This case is before me upon the conplaint of Lonnie Jones
under Section 105(c)(3) of the Federal Mne Safety and Heal th Act
of 1977, 30 U.S.C. 00801, et seq., the "Act", alleging that he
was di scharged as an enpl oyee of M ngo Coal Conpany, Inc. (M ngo)
on April 25, 1983, in violation of Section 105(c)(1) of the
Act.1 As subsequently anmended, his conplaint charges
alternatively that if he was not an enpl oyee of M ngo then he was
unl awful Iy di scharged on that date fromthe partnership known as
D & R Contractors. On August 18, 1983, Mngo filed a Mtion to
Di smiss and Motion for Summary Decision alleging inter alia that
Jones had never been its enployee and that it had nothing to do
with his discharge or renmoval fromD & R Contractors, an all eged
i ndependent contractor. For the reasons set forth bel ow, the
Moti ons are granted. (FOOTNOTE 1)
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As a prelimnary matter, it is necessary to review the | egal and
factual basis for M. Jones' conplaint herein. In order to
establish a prima facie violation of Section 105(c)(1) of the
Act, he nust prove by a preponderance of the evidence that he
engaged in an activity protected by that section and that his
di scharge or renpval was notivated in any part by that protected
activity. Secretary, ex rel David Pasula v. Consolidation Coa
Conmpany, 2 FMSHRC 2786 (1980), rev'd on other grounds, sub nom
Consol i dati on Coal Company v. Secretary, 663 Fed.2d 1211 (3d
Cir.1981). See also NLRB v. Transportati on Managenent Corporation
76 L.Ed.2d 667 (1983), affirm ng burden-of-proof allocations
simlar to those in the Pasul a case.

In this case, M. Jones asserts that he was discharged on
the afternoon of April 25, 1983, because he refused to work a
doubl e shift of sixteen hours. At hearing, Jones alleged that he
arrived at the Mngo coal mne for work at about 7:15 on the
nmorni ng of the 25th and worked until approximately 5:00 p.m wth
only one-half hour break for lunch. He further alleged that he
had a headache and the flu that day and was therefore not feeling
well. He thus clains that when the "forenman", Ron Perkins,
approached hi mthat afternoon about working additional overtine,
he declined, believing it would be hazardous. Jones cl ai ns that
when he was di scharged later that afternoon by Perkins, that
action was based upon his refusal to work overtine, a work
refusal protected by the Act. A miner's exercise of the right to
refuse work is a protected activity under the Act so long as the
m ner entertains a good faith, reasonable belief that to work
under the conditions presented woul d be hazardous. Robinette v.
United Castle Coal Conmpany, 3 FMSHRC 803 (1981). See al so
El dridge v. Sunfire Coal Conpany, 5 FMSHRC 408 (1983), pet. for
review granted July 11, 1983.

As noted, Mngo argues in its notions that whether or not
Ron Perkins violated Jones' rights under the Act is irrel evant
because Perkins and Jones were not its enpl oyees or agents but
were operating as partners in a conpletely separate business
venture known as D & R Contractors, an independent contractor
wi th which M ngo had contracted to produce coal fromits
mne.2 Mngo further asserts that it had nothing to do with
Jones' "discharge” fromD & R Contractors.

It is not disputed that Mngo is a corporation under
Kentucky law and is wholly owned by Roger Daniel. Daniel and his
wife are the only officers of the corporation which owns the coal
m ne involved in this proceeding. It is further undi sputed (FOOTNOTE 2)
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that Ron Perkins formed a "partnership” known as D & R
Contractors which contracted with Mngo to produce coal fromthe
M ngo mine and to put it "outside" at a specified price per ton
Dani el testified that he never hired, fired, or disciplined any
persons affiliated with D & R Contractors and never directed any
of its work. It is indeed clear that Daniel did not direct any of
t he underground m ning operations but left that to Ron Perkins
and D & R Contractors. There is, noreover, insufficient evidence
in this case that Perkins was an enpl oyee or agent of M ngo.

Lonni e Jones adnits that in connection with his work at the
M ngo m ne he signed a partnership agreenent, was told that he
"worked for" D & R Contractors, was paid by D & R Contractors,
was directed in his work by one of the partners, Ron Perkins, and
was "di scharged" by Perkins. In addition, except for the first
few paychecks, Jones was paid based on a share of the coa
produced by the partnership and when he was "di scharged" was paid
based on a share of the coal then piled outside the mne. Jones
al so adnmitted at hearing that after he began receiving his pay on
checks fromD & R Contractors, he assuned he was working for D &
R Contractors. Wile it appears fromthis evidence that under
Kent ucky | aw Jones may very well have been a partner of D & R
Contractors, Jones maintains that if he was not an enpl oyee of
M ngo Coal Conpany, he was an enpl oyee (and not a partner) of D &
R Contractors. See Ky.Rev.Stat. [1362.180. For purposes of this
deci sion, however, it is not necessary to determ ne whether Jones
was an enpl oyee or partner of D & R Contractors. In any event, it
is clear that Jones was not an enpl oyee of M ngo and therefore
Jones coul d not have been discharged from M ngo

It is neverthel ess arguable that M ngo through one of its
agents caused Jones' expul sion or discharge fromD & R
Contractors. Wiile there is insufficient evidence in this case to
i ndi cate that Perkins was an enpl oyee or agent of M ngo, the
argunent is advanced that Roger Daniel, acting on behalf of
M ngo, participated in Jones' discharge fromD & R Contractors.
In this regard, however, Jones admits that when he was "fired" by
Per ki ns, Roger Daniel was nerely standi ng nearby and said
not hi ng. Jones also testified that when he |later asked Daniel if
he woul d help (presumably to intervene on his behalf), Daniel
responded, "Don't look at nme, | run the outside." Perkins and
Dani el testified that Daniel was not present when Jones was
di scharged by Perkins, that Daniel had not previously been
consul ted about Jones' discharge, and that Daniel had no advance

know edge of the discharge. I cannot find fromeither version of
events that Daniel had any part in the discharge of Jones.
Accordingly, | do not find that M ngo was responsi ble in any way

for Jones' discharge fromthe partnership, D & R Contractors.
Since M ngo was not responsible for the discharge, it makes no

di fference for purposes of Mngo's liability under the Act

whet her that discharge was in violation <<PCITE, 6 FMSHRC 635>>0f
the Act. Accordingly, the Mtions for D smssal and Summary
Decision filed by Mngo are granted and the conpl ai nt agai nst

M ngo is dismssed.3



Gary Melick
Assi stant Chief Adm nistrative Law Judge
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~FOOTNOTE_ONE

1 Section 105(c) (1) of the Act provides in part as foll ows:
"No person shall discharge or cause to be discharged or
otherwise interfere with the exercise of the statutory rights of
any m ner in any m ne subject to this Act because
such m ner has filed or made a conpl aint under or rel ated
to this Act, including a conplaint notifying the operator or the
operator's agent of an all eged danger or health violation
in a m ne or because of the exercise by such
m ner on behalf of hinmself or others of any statutory
right afforded by this Act."

~FOOTNOTE_TWD

2 D& RContractors was later joined as a respondent in this
proceedi ng and that case has been severed for separate
proceedi ngs under Docket No. KENT 83-257-D(A)

~FOOTNOTE_THREE

3 This is a final disposition of the proceedi ngs captioned
Lonni e Jones v. M ngo Coal Co., Inc., Docket No. KENT 83-257-D
Conmi ssion Rule 65, 29 C F.R 02700.65. The case Lonnie Jones V.
D & R Contractors has been severed for further proceedi ngs and
assi gned Docket No. KENT 83-257-D(A).



