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Esq., (FOOTNOTE 1) Corbin, Kentucky, for Conplainant;
David Patrick, Esq., Harrodsburg, Kentucky,
for Respondent.

Bef ore: Judge Steffey
PROCEDURAL BACKGROUND

The Conmi ssion issued a decision in this proceeding on
August 31, 1982, affirmng nmy finding that conpl ai nant had been
di scharged in violation of section 105(c)(1) of the Federal M ne
Safety and Health Act of 1977, 30 U.S.C. [815(c)(1), and
remandi ng the case to me "* * * for the limted purpose of
allowing the parties to present argunments and additional evidence
concerni ng the proper ampunt of back pay to be awarded the
di scrimnatee" (4 FMBHRC at 1475).

After receiving the Comm ssion's decision of August 31
1982, | issued an order on Septenber 7, 1982, asking counsel for
the parties to advise ne by Septenber 24, 1982, as to the types
of evidence and/or argunments they mght wish to present on the
i ssues of back pay and aski ng whether they w shed me to convene a
suppl enental hearing to receive evidence on the backpay issues.
Thereafter, | issued an order on October 6, 1982, granting the
parties' request for an extension of tinme within which to answer
t he questions asked in ny order of Septenber 7, 1982. The order
of Cctober 6 al so answered respondent’'s questions regarding the
ki nds of evidence needed for resol ving the back-pay issues.
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Subsequently | issued an order on Novenber 2, 1982, granting
respondent's request for the convening of a hearing on the issues
of back pay. The hearing was schedul ed for Novenber 30, 1982,
because respondent's counsel is the "Public Defender" in his
communi ty and Novenber 30, 1982, was the first day of a 3-day
peri od then open on his cal endar of hearings.

The hearing was convened on Novenber 30, 1982, as schedul ed,
but it became obvious during the cross-exam nation of
respondent's owner that he did not have in the hearing roomthe
detailed facts required to support his claimthat conpl ai nant
woul d have been laid off in 1980 for econom c reasons if he had
not been discharged on July 3, 1979 (BPTr. 31; 34-36). (FOOINOTE 2)
Because of other commitnents (BPTr. 57; 58; 60), there was no day
during the remai nder of the week after the convening of the
heari ng on Novenber 30, 1982, when counsel for the parties and
respondent's owner could nmeet to nmake a detail ed exam nation of
respondent's payroll records for the purpose of determ ning when
conpl ai nant woul d have been laid off for econonmic reasons if he
had not been di scharged on July 3, 1979. Therefore, it was agreed
that I would personally exam ne respondent's payroll records on
Decenmber 1, 1982, that | would thereafter issue a proposed
deci sion on the issue of back pay, and that the parties would be
all owed to comment on the proposed decision and be granted a
suppl enental hearing if either party still believed that one was
necessary (BPTr. 63).

Before I could issue the proposed decision on the issue of
back pay, however, respondent filed on Decenber 23, 1982, a
nmoti on asking that the record be reopened for the purpose of
permtting respondent's counsel to introduce newy discovered
evi dence whi ch respondent's counsel clainmed he could not have
di scovered prior to the time the original hearing was held on
Novermber 18, 1980. The Comnmi ssion issued a suppl enental order on
January 14, 1983, authorizing nme to decide the issues raised by
the filing of respondent's notion for reopening the record to
recei ve newly discovered evidence. On January 18, 1983, | issued
an order requiring respondent’'s counsel to submit by February 7,
1983, additional justification in support of his notion for
reopeni ng of the record.

On January 20, 1983, | issued the proposed decision on the
i ssue of back pay. The proposed decision provided for the parties
to file responses to the proposed deci sion on back-pay issues by
February 21, 1983, and stated that no final decision as to back
pay woul d be issued until | had first resolved all issues
pertaining to respondent’'s notion for reopening the hearing.
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Neither party filed any objections to the proposed decision
within the 30-day period. Therefore, on February 28, 1983, |
wote the parties a letter advising themthat | had decided to
deny the notion to reopen the record and that | would issue the
proposed decision as to back pay in final formafter respondent
had been given an opportunity to review ny back-pay cal cul ati ons
so that ny decision could specify a verified anmount of back pay
to which conpl ai nant was entitl ed.

Instead of replying to ny request for a verification of the
cal cul ati on of back pay, respondent filed a notion requesting
that | disqualify nyself as the judge in this proceeding. The
Conmi ssion issued an order on March 23, 1983, 5 FMSHRC 297,
aut horizing ne to decide the issues raised in the notion for
di squalification and | issued an order on April 1, 1983, denying
the motion for disqualification. In that order, | al so extended
to April 18, 1983, the time for the parties to submt objections,
if any, to the proposed back-pay decision issued January 20,
1983. Respondent duly filed on April 18, 1983, a nenorandum on
the i ssues of back pay. That nenorandum stated that respondent
wi shed to submit additional evidence with respect to the back-pay
i ssues.

On May 19, 1983, | issued two orders. The first order denied
respondent's notion to reopen the record to receive newy
di scovered evi dence and the second order granted respondent's
request for the convening of a supplenmental hearing on the
back- pay issues. Because of respondent's role as public defender
and the possibility of conflicting prior conmtnents, | provided
for the parties to notify me of a date which would be nmutually
conveni ent for holding the second hearing pertaining to back pay.
After receiving replies to that request, | issued on June 6,
1983, a notice providing for the second back-pay hearing to be
held on July 12, 1983.

The issues considered at the hearing held on July 12, 1983,
wer e broadened beyond the scope of the first back-pay hearing by
the fact that respondent's counsel raised for the first tine in
this proceeding the issues of the anmbunt which I had awarded for
attorneys' fees in ny original decision issued March 31, 1981, 3
FMSHRC 746. An additional issue was raised with respect to
whet her respondent properly refused to reinstate conplainant to
his original position as a dozer operator when he reported for
work about 11 a.m on February 8, 1983, instead of the designated
day of February 7, 1983, because conplainant's counsel failed to
notify himof the offer of reinstatenent until February 8, 1983.

After returning fromthe second back-pay hearing held on
July 12, 1983, | realized that if | ruled that respondent had
i nproperly refused to reinstate respondent because he was a day
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late in reporting for work, I would have to order respondent to
pay wages for a period in 1983 which had not been consi dered when
data were originally obtained for purposes of cal cul ati ng back
pay. Therefore, | issued an order on August 18, 1983, providing
for the parties to subnmt additional statenents or argunents with
respect to three questions posed in that order. Subsequently, |

i ssued an order on Septenber 15, 1983, granting respondent's
notion for an extension of time to Cctober 5, 1983, within which
to reply to the order of August 18, 1983. Thereafter, | issued on
Sept ember 27, 1983, an order granting conplainant's alternative
request for an extension of time within which to file a reply
brief. Finally, on Novenber 8, 1983, | issued an order requiring
the parties to submt by Decenber 2, 1983, (1) evidence with
respect to the nunmber of hours to be used in cal cul ati ng back pay
for the period in 1983 during which conpl ai nant was not enpl oyed
because of his having reported a day |l ate for reinstatenent and
(2) information pertaining to any wages whi ch conpl ai nant may
have earned during the applicable period in 1983.

Complainant's reply to the order of Novenmber 8, 1983, was
mai | ed on Decenber 7, 1983, which was 5 days after the date
provided for the mailing of replies in ny order of Novenber 8.
Therefore, on Decenber 14, 1983, respondent’'s counsel filed a
noti on asking that | dismss conplainant's claimfor conpensation
for the period in 1983 during which conpl ai nant was not
reinstated. Conplainant's counsel has filed no reply to
respondent's nmotion. | shall hereinafter rule upon respondent's
noti on of Decenber 14, 1983, as a part of this decision.

I shall not hereinafter again refer to respondent's notion
for disqualification or notion for reopening the record because,

as indicated above, | have disposed of all issues raised in those
nmotions in nmy separate orders issued April 1, 1983, and May 19,
1983. | have acted upon the notions in separate orders apart from

this deci sion because each of those matters has already been the
subj ect of separate Conm ssion orders and the record shoul d
clearly reflect the disposition which I have made as to each of
t hose noti ons.

DETERM NATI ON OF FI RST PERI CD FOR REI MBURSEMENT COF BACK PAY

At the first back-pay hearing held on Novenber 30, 1982,
conpl ainant testified that the only wages he had earned between
the tine of his discharge by respondent and the day of the
hearing was an anount totaling $20,612.47 which had been paid to
hi m by Four J Coal Conpany and B.C. McCullah Bros., Inc., for
wor k performed from June 15, 1981, through May 25, 1982 (BPTr
21). Although two different enpl oyers appear to have enpl oyed
conpl ai nant, the two nanmes just indicate a change in a single
enpl oyer's name (Exh. 2). Conpl ainant stated that although he had
tried to obtain work with other conpanies, he had been
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unsuccessful in doing so and that the only other noney he had
recei ved between the tine of his discharge on July 3, 1979, and
the date of the hearing held on Novenber 30, 1982, had been in
the form of unenpl oyment conpensation. Conpl ai nant was aware
that, if he ultimately receives back pay fromrespondent, he wll
have to rei nmburse the agency which paid hi munenpl oynent
conpensati on (BPTr. 22).

Respondent' s president, Pascual Wite, testified that his
sales contract with Atlantic Gty Electric Conpany had been
cancel |l ed and that he had been unable to find any alternative
mar ket for the coal he was producing (BPTr. 23-24). Wite said
that he had been reducing his coal -producing activities ever
since 1980 and that if conplai nant had not been fired (BPTr. 51)
on July 3, 1979, he would have been laid off on March 8, 1980, as
a part of the general reduction in his work force (BPTr. 28; 33).
VWhite said that, for all practical purposes, he had conpletely
cl osed down his coal - produci ng business in 1982 and had laid off
about 49 mners in the process (BPTr. 49). \Wite gave sone dates
on which he had laid off several miners. The first of those dates
was March 8, 1980. Other dates were June 14, 1980, Novenber 22,
1980, February 28, 1981, and June 20, 1981 (BPTr. 32; 34-36). He
said that the largest single reduction in the work force occurred
in md April 1982 when his entire production of coal from surface
m nes was di sconti nued (BPTr. 37).

During Wiite's cross-exam nation, it becane very obvious
that he did not have the detailed facts required to support a
finding that conpl ai nant woul d have been laid off in 1980 if he
had not been fired on July 3, 1979 (BPTr. 31; 34-36). Since Wite
did not bring to the hearing any of his payroll records to
support his allegations, counsel for the parties debated for
several pages what could be done to determ ne just when
conpl ai nant woul d have been laid off for econonmic reasons if he
had not been di scharged on July 3, 1979 (BPTr. 45-52). At that
point in the discussion, | suggested that it mght be best for nme
to go through the payroll records and report ny findings to the
parties, but it turned out that counsel for conplainant coul d not
attend a further discussion of the facts on Wednesday, Decenber 1
(BPTr. 57), that White could not be present for a discussion on
Thur sday, Decenber 2 (BPTr. 60), and that counsel for respondent
could not attend a neeting on Friday, Decenber 3 (BPTr. 57-58).
The only alternative offered to ny suggestion that | exani ne al
of respondent's payroll records was offered by counsel for
respondent, but that consisted of Xeroxing all of the records and
sending themto ne at ny office in Falls Church, Virginia (BPTr.
59), but that would still have involved ny doing all of the
parties' work for them and woul d have deprived ne of the
assi stance of White's bookkeeper in case | needed to ask any
guesti ons about the way the payroll records were maintained (Tr.
60) .
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Because sone of the parties, or their counsel, were not free to

meet on any day during the remainder of the week, it was agreed
that I would issue a proposed decision after | had gone to
respondent's office in WIIlianmsburg, Kentucky, and had revi ened
respondent's payroll records. It was further agreed that the
parties would be permtted to file objections to the proposed
deci sion and would be provided with a further hearing if they
bel i eved one was necessary (BPTr. 63).

In keeping with ny agreenent to exam ne the payroll records,

| drove to respondent's office in WIIlianmsburg on Decenber 1
1982, and spent the entire day in making notes pertaining to
respondent' s enpl oyees who were either hired or laid off or
voluntarily quit during 1979, 1980, 1981, and up to Decenber 1
1982. Thereafter | prepared the appendices attached to this
deci si on and those appendi ces contain all of the information
obtained as a result of exam ning respondent’'s payroll records.

As | have indicated in the procedural background given
above, the proposed decision was issued on January 20, 1983, and
respondent's counsel filed objections to the proposed deci sion on
April 18, 1983. | shall hereinafter explain what respondent's
obj ections were and indicate the lack of nerit to them but a
di scussion of his objections to the proposed decision will be
facilitated if | first proceed with the rationale originally used
in my proposed decision for determ ning that conpl ai nant woul d
have been laid off for econom c reasons on June 12, 1982, if he
had not been previously discharged on July 3, 1979.

VWite testified that when a general reduction in force was
requi red because of the | oss of coal orders and the reduction of
coal production, it was his policy to lay off first the enpl oyees
who had been hired last (BPTr. 25). In other words, he foll owed
the normal rule of laying off enployees in accordance with their
seniority. Wite's bookkeeper provided me with the two sheets
whi ch conprise Appendix G | have added to those two sheets the
actual dates on which those enployees were laid off. Wiile a few
of the lay-off dates do not correspond exactly with seniority, or
date of hiring, it is obvious that Wite did adhere sonewhat
closely to the principle that a person with considerable
seniority would be discharged after a person with little
seniority.

Since Wiite hinself said that it was his intention to follow
the general rule of laying off in accordance with the enpl oyees
seniority, | have applied that rule in trying to determ ne when
conpl ai nant woul d have been laid off if he had not been dropped
fromthe payroll at the end of June 1979. The di scussion of the
data which follows requires ne to conclude that conpl ai nant woul d
have been laid off on June 12, 1982, if he had not been dropped
fromthe payroll at the end of June 1979.
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Exhibit Hin this proceeding is a copy of one of the sheets in
respondent's payroll records. Exhibit H pertains to conplainant,
but it shows the characteristics which are common for all of
respondent's payroll records. The caption at the top of the first
colum in Exhibit Hreads "Wek Endi ng". The hours worked on each
of the 7 days of a given week are shown to the right of the
col um headed "Week Endi ng". The dates used in all of the
attached appendi ces, except in Appendix G are the dates shown in
t he col um headed "Week Ending". The first two col ums of
Appendi x G were prepared by respondent’'s bookkeeper and Appendi x
G shows in the second colum the exact date in a given week when
a person was hired. If one will exam ne the first name, "Boyd
Keith", in Appendix Gwi th Boyd Keith's name in Appendi x A, he
will find that I show Boyd Keith in Appendi x A as havi ng been
hired on 8/29/81, whereas respondent's bookkeeper shows in
Appendi x G that Boyd Keith was hired on 8/24/81. In other words,
the facts given in ny appendi ces are based on end-of -t he- week
dates, instead of exact dates. For purposes of determ ning the
ti me when conpl ai nant woul d have been laid off for econonic
reasons, had he continued to work for respondent, there is no
need to make a finding which is so precise that it would nake any
di fference whet her an enpl oyee was hired on a Monday or a Friday
or was di scharged on a Wednesday instead of a Friday. O course
that would not be true for conputing back pay because a
di fference or m stake of even 1 day woul d cost respondent
approxi mately $60. Since Exhibit His a copy of the payrol
record used to pay conplainant, there is no | ack of precise data
for determ ning the amount of back pay which is due to
conpl ai nant .

O the six persons, other than conpl ai nant, who either quit
or were laid off in 1979, no two persons were laid off on the
same day and only two persons were laid off in the sane nonth, so
there is no pattern to show that a general lay off occurred at
all in 1979. Seven enpl oyees, excluding conpl ai nant, were hired
on or after May 12, 1979, the date on which Mdses was hired.
Therefore, the work force remai ned very stable in 1979.

O the 17 persons who either quit or were laid off in 1980,
3 left in January, 3 left in February, one left in March, 3 left
in April, none left in May, 2 left in June, none left in July, 1
left in August, 1 left in Septenber, none left in October, 2 left
in Novenber, and 1 left in Decenber. Those figures show t hat
there was no general lay off at any time in 1980. Mreover, since
respondent hired 28 enpl oyees in 1980 and lost only 17 enpl oyees,
the work force increased by 11 persons during 1980. Consequently,
there is no evidence to show that Mboses woul d have been | aid off
in 1980 because of an overall down turn in respondent’'s business.
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O the 41 enpl oyees who either quit or were laid off in 1981
left in January, 2 left in February, 5 left in March, 4 left in
April, 4 left in May, 10 left in June, 2 left in July, 3 left in
August, 1 left in Septenber, 3 left in Cctober, 2 left in
Novermber, and 4 left in Decenber. The reduction of 41 persons in
respondent's work force supports a finding that something unusua
occurred to cause such a large reduction in the work force within
a period of 1 year. It is difficult, however, to make a finding
that an extreme decline in respondent's production was occurring
because the | oss of 41 enpl oyees was offset by the fact that
respondent hired 35 new enpl oyees in 1981. Consequently, the work
force was less by only 6 enployees at the end of 1981 than it was
at the beginning of 1981. Therefore, the facts do not support a
finding that Elias Mbses woul d have been laid off in 1981 if he
had not been di scharged in 1979.

The facts for 1982, however, support a finding that
respondent's business was suffering a steady decline. O the 41
enpl oyees who either quit or were laid off in 1982, 1 left in
January, 3 left in February, 3 left in March, 22 left in April, 1
left in May, 9 left in June, 1 left in July, none left in August
or Septenber, 1 left in Cctober, and none left in Novenber. Since
the data here being anal yzed were coll ected on Decenber 1, 1982,
no concl usion can be made as to Decenber, except that it is a
fact that on Decenber 1, 1982, respondent's enpl oyees had shrunk
to 8 if one excludes nenbers of respondent’'s own fanmly, a
secretary, an airplane pilot, and an engi neer who have been
deliberately omitted frommy consideration of the question of
when Elias Mdses woul d have been laid off if he had not been
di scharged in 1979. As opposed to the loss in respondent's work
force of 41 enployees in 1982, only 12 new enpl oyees were hired.
VWile the 12 new enpl oyees were all laid off in 1982, they have
to be deducted fromrespondent's work force in order to arrive at
a correct conclusion as to the net reduction of the work force in
1982. Wien the aforesaid calculation is nade, the net loss to
respondent's work force in 1982 was 29 enpl oyees (41-12 = 29).

Eli as Mbses was enpl oyed as an operator of a D9 Caterpillar
tractor which he operated nost of the tine, although he did act
as a mechanic's hel per, haul ed powder, and worked in the repair
shop on sone days when dozers were not available (Tr. 5-6; 32;
41; 63; 252). Respondent supplied me with a list of 11 enpl oyees
(Appendi x G who coul d operate dozers. Al but two of those
enpl oyees were hired after Mbses and not one of them was
di scharged prior to April 1982 when five of themwere laid off.
Four nore dozer operators were laid off on June 12, 1982, and
only one of themis still enployed and he was hired in 1974, or
about 5 years before Elias Mises was hired. The aforesaid figures
support a conclusion that Elias
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Moses woul d have been di scharged on June 12, 1982, along with the
four other dozer operators who were laid off on that day, if he
had not already been di scharged at the end of June 1979.

The di scussion above is easily understood if the facts are
set forth in the tabulation hereinafter shown. Payroll data
beconme inportant in the year 1979 because deternining seniority
for purposes of |aying off enployees nust be based on those
enpl oyees who were hired before and after May 12, 1979, the day
on which Elias Mses was hired.

1979

38 Nunber of persons, excludi ng conpl ai nant, on
payroll or hired in 1979 (Appendi x B)

-6 Nunber of persons, excludi ng conpl ai nant, who
left work force in 1979 (Appendix |, page 1)

32 Nunber of persons actively enployed at end of 1979

1980

28 Nunber of new persons hired in 1980 (Appendi x C)
-17 Nunber of persons who left in 1980 (Appendix |, page 1)

11 Net gain in personnel during 1980

32 Nunber of persons on payroll at end of 1979
+11 Gain in enployees during 1980

43 Nunber of persons actively enployed or on payrol
at end of 1980

1981

41 Nunber of persons who | eft respondent's enpl oynent

in 1981 (Appendix |, page 1)
-35 Nunber of new enpl oyees hired during 1981 (Appendi x D)
6 Net |oss in personnel during 1981

43 Nunber of persons on payroll at end of 1980

-6 NET Loss in enpl oyees during 1981

37 Nunber of persons actively enployed or on payrol
at end of 1981

1982

41 Nunber of persons who | eft respondent's enpl oynent
in 1982 (Appendix |, pages 1 and 2)
-12 Nunber of new enpl oyees hired during 1982 (Appendix E)
29 Net |oss in personnel during 1982
37 Nunber of persons on payroll at end of 1981
-29 Loss in enpl oyees during 1982
8 Nunber of persons actively enployed or on payroll
as of Decenber 1, 1982 (Appendix F)
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The ei ght persons who were still enployed or were on the payrol
as of Decenmber 1, 1982, are set forth below as reflected in
Appendi x F:

Enpl oyee Date Hired Type of Work or
St at us
1. Cure, Richard Before 5/12/79 For eman and
| oader oper at or
2. Meadors, Honer S. Before 5/12/79 Has been ill
for nonths
3. Moses, Arvil, Jr. Before 5/12/79 Truck driver and
| aborer
4. Mbses, |ssac Before 5/12/79 Various jobs and
dozer operator
5. Perry, Leoni das Xerxes Before 5/12/79 Shop mechani c
6. Trammel, Arnold Before 5/12/79 Truck driver and
| aborer
7. Moses, Dwi ght Wayne 8/ 29/ 81 Ti ppl e | aborer
and drill operator
8. Daugherty, David John 9/ 12/ 81 Shop mechani c
The tabul ati on above showi ng the ei ght enpl oyees who were
still on respondent's payroll as of Decenber 1, 1982, indicates
that two enpl oyees, Dwi ght Mses and David Daugherty, who were
enpl oyed after conplainant, are still working. It could be
argued, therefore, that if conplainant had not been unlawfully
di scharged in 1979, he would still be enployed in one of the

positions now held by Dwi ght Moses or David Daugherty. | do not
bel i eve that such an argunment is valid because there is nothing
in the record to show that conpl ai nant has any experience to
qualify himfor the position of either a tipple |laborer or a
drill operator, although he does apparently have sone experience
as a person who has filled explosive holes with powder and ot her
materials after the holes have been drilled. Al so, while the
record does show that conpl ai nant has worked as a nmechanic's

hel per and a "powder man" (Tr. 41; 234), there is nothing in the
record to show that he could qualify as a shop nechanic.
Consequently, | believe that ny finding above to the effect that
conpl ai nant woul d have been laid off on June 12, 1982, when al

but one of the other dozer operators were laid off, is correct
and is supported by the preponderance of the evidence.
Additionally, it should be noted that conpl ai nant was hired by
VWite as a "dozer man" (Tr. 251) and it would be inproper to hold
t hat conpl ai nant shoul d continue to be paid for working as a
"dozer man" after all other dozer operators hired on or after the
date of conplainant's hiring have been laid off.
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Respondent' s counsel objected before the Conmm ssion to ny
ordering conplainant to be paid on the basis of a 40-hour week
because the payroll records (Exhibit H) show that he only worked
40 or nore hours for 3 of the 7 full weeks he was enpl oyed prior
to his discharge. Respondent failed to introduce any evi dence at
t he hearing held on Novenber 30, 1982, to show that ny use of a
40- hour week is wong. On the other hand, if one adds the nunber
of hours conpl ai nant wor ked during those 7 weeks, the total is
260 hours. If 260 hours are divided by 7, the average nunber of
hours wor ked per week is 37.143 hours.

The testinony received at the original hearing held on
Novenmber 18, 1980, shows that respondent was unable to work an
average of 40 hours each week because one or nore dozers were out
of order. Also, it is a fact that conpl ai nant was of fered
alternative work on the day of his discharge, but he refused to
performthe alternati ve work because he felt that it was assigned
to himby the foreman in a degradi ng manner (Tr. 73; 234). In the
absence of any evidence to show that conpl ai nant woul d have
wor ked nore than an average of 37.143 hours per week if he had
remai ned in respondent’'s work force up to June 12, 1982, | shal
base the cal cul ati on of back pay on a working week of 37.143
hours. Wen it comes to the question of paying conplai nant for
hol i days, conpl ai nant shoul d be paid the same ampunt as ot her
enpl oyees havi ng equi val ent seniority, as described by Wite at
BP transcript pages 39 through 41 and 88 through 93.

Consi derati on of Respondent's Objections to Proposed Deci sion
Al l eged Failure To Allow for Loss of Wrk as Result of Inclenent
Weat her and Repair of Caterpillar Tractors

In ny original decision issued March 31, 1981, 3 FNMSHRC 746,
I noted, at 3 FMBHRC 761 and 762, that conpl ai nant had wor ked
nore than 40 hours sonme weeks and | ess than 40 hours on ot her
weeks, and concluded that a 40-hour week woul d be a reasonable
acconmodation to allow for the vagaries of operating surface
m nes, but respondent argued before the Conm ssion that he wanted
to present additional evidence as to the issue of back pay.
Al t hough respondent failed to present any evidence at the first
back-pay hearing with respect to the nunber of hours per week
conpl ai nant woul d have worked if he had continued to be enpl oyed
after his discharge on July 3, 1979, | reexam ned the 7 weeks
during whi ch conpl ai nant worked for respondent and found that the
total nunber of hours worked for respondent were 260. Dividing
that total by 7 resulted in an average worki ng week of 37.143
hours. That figure of 37.143 hours appeared on page 7 of ny
proposed deci sion issued January 20, 1983, and that was the
figure which | used in the cal cul ation of back pay which
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| mailed to respondent on February 28, 1983, and requested
respondent to check the accuracy of the calculations and | et ne
know by March 15, 1983, whether any errors in the cal cul ations
had been found. Respondent never did reply to ny request that the
back- pay cal cul ati ons be checked and the coments by respondent’'s
counsel at the hearing (BPTr. 85-88) show that he had never

exam ned the cal cul ati on of back pay which I had mailed to himon
February 28, 1983, because he incorrectly clainmed that ny

back- pay cal cul ati ons assuned that respondent had worked 5 days
each week for 52 weeks of the year (BPTr. 83). Respondent further
cont ended erroneously that ny back-pay calculations had failed to
take into consideration the tine | ost because of bad weather and
down-machine time (BPTr. 84). Respondent's counsel then stated
that an exam nation of respondent’'s payroll records indicated
that respondent's enpl oyees would | ose 6 weeks of work each year
because of bad weather and time required to repair equi prment
(BPTr. 84). Conpl ainant's counsel agreed that respondent's
estimate of 6 weeks | ost because of bad weather and repair of

equi pmrent was a fair estimate (BPTr. 84).

Thereafter, | asked that respondent’'s counsel |ook at the
back- pay cal culation which | had mailed to himon February 28,
1983, and he recogni zed that | had used an average hourly worki ng
week of 37.143 hours and both respondent’'s and conpl ai nant's
counsel agreed that ny use of a figure of 37.143 hours was
acceptable to them (BPTr. 100). Respondent's owner had testified
at the original hearing that they worked 10 hours a day for 5
days each week (Tr. 248). If that were true, the working week
woul d amount to 50 hours (10 x 5 = 50) per week, or 2,600 hours
per year (50 x 52 = 2,600). Loss of 6 weeks of work as a result
of bad weat her and equi pment repair would be 300 hours (6 x 50
= 300). Deduction of 6 weeks or 300 hours would result in a
wor ki ng year of 2,300 hours which, when divided by 52, would
result in an average worki ng week of 44.2 hours.

Exhi bit H however, shows that conplai nant never worked nore
than 9 hours on any single day for the 7 full weeks he was
enpl oyed by respondent. Application of the above assunptions to a
wor ki ng week of 45 hours (9 x 5 = 45) and deduction of 6 weeks
results in an average working week of 39.8 hours, instead of the
aver age wor ki ng week of 37.143 hours used by nme for cal cul ating
back pay in the letter mailed to the parties on February 28,
1983. Therefore the use of a 40-hour week in my original decision
(3 FMBHRC at 762) for purposes of cal cul ati ng back pay was nearer
to respondent's clainmed | oss of 6 weeks of work each year as a
result of bad weather and equi pnent repair than the 37.143-hour
week which | obtained by dividing conplainant's total hours
wor ked by 7. Neverthel ess, since both parties have agreed that an
average wor ki ng week of 37.143 hours is acceptable, | shal
herei nafter use an average wor ki ng week of
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37.143 hours in cal culating back pay for the period fromthe tine
of complainant's discharge to June 12, 1982, the day he would
have been laid off for econom c reasons if he had not been

di scharged on July 3, 1979.

Hol i day Pay

In ny cal cul ati ons of back pay mailed to the parties on
February 28, 1983, | excluded pay for all holidays because | did
not have precise data for use in determ ning which holidays, if
any, respondent's mners failed to work. At the second back-pay
heari ng, respondent's owner, Wite, testified that the mners are
off for the entire week during which Christnmas occurs. The niners
are given a bonus for the Christmas week based on their
seniority. If a mner has worked for |less than a year for
respondent, he is given $50 and a ham if he has worked for 1
year, he is given a bonus of $100; if he has worked for
respondent for nore than a year, he receives a full week's pay
(BPTr. 92). White valued a hamat $32 (BPTr. 93).

Si nce conpl ai nant woul d have been working for respondent for
| ess than a year by the tinme Christmas occurred in 1979,
conpl ainant will be paid $50 plus a hamor $82 for the Christnas
week of 1979. Since conpl ai nant woul d have been working for
respondent for over 1 1/2 years by Christnmas of 1980, conpl ai nant
will be paid a full week's salary for the Christmas week of 1980.
Conpl ai nant was wor ki ng for another conpany during the Christnas
week of 1981. Since conpl ainant woul d have been laid off for
econom ¢ reasons by June 12, 1982, no anount is required to be
paid for the Christmas week of 1982. No back pay will be awarded
for other holidays on which Wite said he did not work (BPTr. 39;
88-91; 99).

Seniority Modified by Versatility

VWhite had testified at the first back-pay hearing held on
Novenber 30, 1982, that he had chosen the mners to be laid off
for econonmic reasons on the basis of seniority (BPTr. 25). At the
second hearing, respondent's counsel argued that the work force
was steadily declining for econonmic reasons in 1982 and that he
bel i eved conpl ai nant woul d have been laid off no later than March
1982 because only the enployees with nore seniority than
conpl ai nant were kept to June 12, 1982, which was the econonic
di scharge date determned by nme in ny proposed decision of
January 20, 1983 (BPTr. 106). That clai mcannot be sustai ned
because Appendices G |, and J show that the three mners (Rick
Ball, Dellmar Sergent, and R chard Towe) who were laid off in
March 1982 were hired in 1981 and 1982, except for Dell mar
Sergent who was hired before conpl ai nant, but neither Sergent nor
the other two miners laid off in March 1982 were dozer operators
(BPTr. 108-109). Respondent, therefore, has
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shown no reason why conpl ai nant, a dozer operator, would have
been laid off in March 1982 instead of one of the three non-dozer
operators who were actually laid off in March 1982.

Respondent' s counsel al so argued that conpl ai nant woul d have
been di scharged in April 1982, when 22 enpl oyees were laid off,
rather than in June 1982, when the |ast group of dozer operators
were |laid off, because sone of the operators who were discharged
on June 12, 1982, had greater versatility to performa variety of
tasks than conpl ai nant has and that respondent kept them on the
payrol | | onger than respondent woul d have kept conpl ai nant
because they had a greater value to respondent than conpl ai nant
had (BPTr. 107; 120-121). Respondent's owner, White, was unabl e,
however, to give any facts to support his counsel's argunent.
VWhen White was asked why he had waited until June 12, 1982, to
lay off the dozer operators listed on Appendices G and |, page 2,
he gave no reason other than seniority for retaining Anderson and
Baird until June 12, 1982, even though they were hired after
conpl ainant. Wiite also clained that Daugherty, another enpl oyee
hired after conplainant, is still working as chief mechanic for
the entire conpany and that Daugherty is qualified to do things
whi ch conpl ai nant could not even attenpt to do (BPTr. 115). The
argunent pertaining to Daugherty is incorrect because the dozer
operator laid off on June 12, 1982, is naned Ji my Lee Daugherty,
whereas the chief nechanic is naned David John Daugherty
(Appendi x A, Item 22).

VWite was then asked to explain why Homer \Wal ker was |aid
off in April even though he had nore seniority than Ois Anderson
who was laid off in June. White explained that Wal ker was laid
of f before Anderson because Wl ker had a dozer of his own and
wanted to get sone contract work doing customjobs |ike
constructing farm ponds and that \Wal ker asked to be laid off
(BPTr. 118). Wite was al so asked why Chester Tackett, who had
nore seniority than Anderson, was laid off in April before
Anderson. White explained that Tackett was |aid off before
Ander son because Tackett had been a reclamati on dozer man for
Long Pit Coal Company in Tennessee and that they recalled himto
conpl ete sonme recl amati on work whi ch had not been finished (BPTr
119). It is obvious fromWite' s testinony that neither Wl ker
nor Tackett were laid off because of a lack of versatility.

The final argunent given by respondent in support of its
contention that conpl ai nant woul d have been laid off before June
12, 1982, when the final group of dozer operators were laid off,
was that conpl ainant, during the 7 weeks when he did work for
respondent, had declined to fill explosives holes on the day of
his discharge and had refused to operate a back dunp on a
previ ous occasion (BPTr. 120). Respondent's argunent t hat
conpl ai nant woul d have been laid off prior to June 1982 because
of his refusal to performwork other than that of a dozer
operator is not supported by the preponderance of the evidence.
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Conpl ai nant testified that he worked as a mechanic's hel per the
first day of his enploynment by respondent (Tr. 5), that he worked
as a mechani c on other occasions, that he worked in respondent’'s
shop and haul ed powder (Tr. 32), that he helped install a track
on a D6 dozer, changed oil, and did other work on dozers, such
as replacing a muffler (Tr. 42; 63-64). White hinself testified
t hat he assi gned conpl ai nant various kinds of work other than
operating a dozer, including just cleaning up in the shop, and
that he al ways paid conpl ai nant the wages of a dozer operator
even when he was only doing the work of an ordinary | aborer (Tr.
252; 279).

Conpl ai nant agreed that he did refuse to operate a back dunp
on one occasion because the work to be perfornmed was very close
to a steep bank and conpl ai nant did not believe that he had the
expertise required for operating the back dunp in that situation
(Tr. 79). Conplainant said that no argunent devel oped when he
declined to operate the back dunmp (Tr. 71). Conpl ai nant al so
declined to fill explosives holes on July 3, 1979, the day of his
di scharge, because the foreman offered the job in what
conpl ai nant believed to be a degradi ng manner (Tr. 72-73).

Al t hough Wiite clainmed that none of the dozer operators laid off
on June 12, 1982, had ever refused to perform any kind of work
they were asked to do (BPTr. 115; 120), he did not give any
exanpl es of the kinds of work which any of themwere qualified to
do in addition to operating dozers; therefore, the record
contains no facts which would support a finding that the dozer
operators laid off on June 12, 1982, had any nore ability to
performa variety of tasks than conpl ai nant possessed.

| pointed out at the hearing that | was not certain that it
was even appropriate to consider versatility in addition to
seniority in trying to determne the date on whi ch conpl ai nant
woul d have been di scharged for economic reasons if he had not
been unl awful Iy di scharged on July 3, 1979, and respondent's
counsel was given a period of 30 days within which to file a
brief in support of his argunent that | should take into
consi deration conplainant's alleged | ack of versatility in making
a determination as to the date when he woul d have been laid off
for econonmic reasons (BPTr. 126). At the end of the 30-day
peri od, respondent's counsel filed on August 15, 1983, a letter
in which he stated that he had been unable to find any cases
directly in point on the issue of whether versatility should be
gi ven any weight over seniority in naking a determ nation as to
when enpl oyees should be laid off when a conmpany is reducing its
work force. | have not been able to find any cases which discuss
that point either. Even if | had found some cases which show that
versatility should be considered in addition to seniority, |
still believe that it would be inproper to give weight to
versatility in the absence of any evidence to support such a
contention. As | have denonstrated above, there is no evidence in
this record to show that conpl ai nant woul d have
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been laid off any earlier than June 12, 1982, if he had not been
di scharged on July 3, 1979.

ATTORNEY' S FEES

In ny original decision issued on March 31, 1981, | ordered
respondent to pay conplainant's counsel an anount of $2,500.
Respondent did not object to my award of attorney's fees in its
argunents before the Conmi ssion, but did raise the issue of
attorney's fees when it filed its answer to my proposed deci sion
i ssued January 20, 1983. The primary ground used by respondent in
support of its objection to nmy awarding attorney's fees in the
amount of $2,500 was that conpl ainant's counsel did not send
respondent's counsel a copy of the letter in which he asked for
paynment of 30 hours of work at a rate of $100 per hour. My
deci si on reduced the nunber of hours to 25 because of the failure
by conpl ai nant's counsel to provide a breakdown of the tine spent
in conferences as conpared with representing conpl ai nant at the
hearing (3 FMBHRC at 762).

Conpl ai nant was represented by two attorneys at the first
back- pay hearing held on Novenmber 30, 1982. In a letter to the
parties dated February 28, 1983, | ruled that nothing had
occurred at the hearing held on Novenmber 30, 1982, which
warrant ed conpl ai nant's being represented by two attorneys and
that I would not entertain a bill for attorney's fees which
refl ected nore hours for attending that hearing than the tine
whi ch woul d have been expended by one attorney.

At the second back-pay hearing held on July 12, 1983,
conpl ai nant' s counsel stated that he would forego any additiona
conpensation for work done in connection with the back-pay issues
if respondent's counsel would agree to the prior award of $2,500
which | had provided for in ny original decision. Respondent's
counsel agreed to accept the offer of settlement of the issue of
attorney's fees (BPTr. 103-104). The settlenent of the issue of
attorney's fees was thereafter nmentioned (BPTr. 128) in
connection with the possibility of conplainant's counsel having
to wite a brief in reply to any brief which respondent's counse
m ght submit with respect to use of versatility in determning
the date of conplainant's being laid off for econom c reasons. It
was agreed at that tine that conplainant's counsel would submt
an additional claimfor attorney's fees if he believed that an
addi ti onal anount shoul d be awarded (BPTr. 128). Inasnuch as no
addi ti onal request for attorney's fees has been submtted by
conpl ai nant' s counsel, no additional anpbunt for attorney's fees
needs to be awarded as a part of this back-pay decision
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DETERM NATI ON OF SECOND PERI OD FOR REI MBURSEMENT OF BACK PAY

Stipul ation of Facts Regardi ng Conplainant's Failure to be
Rei nst at ed

Respondent's counsel wote a letter dated February 2, 1983,
to conplainant's counsel advising him"* * * we are now
offering M. Moses a position with Wiitley Devel oprment
Corporation and he is to report to work on Monday, February 7,
1983, at the hour of 8:30 a.m, at the main office of the
corporation.” The letter was sent by certified mail and post
of fice personnel placed a notice in the post office box of
conpl ai nant' s counsel on Friday, February 4, 1983, to the effect
that a certified letter had been received by the post office.
Conpl ai nant' s counsel did not go to the post office until MNbonday,
February 7, 1983, at which time he signed the return receipt
showi ng that conpl ainant's counsel actually received on February
7 the letter offering conplainant a job at 8:30 a.m on February
7, 1983 (BPTr. 69-74).

Conpl ai nant' s counsel called another attorney who lives
cl oser to conpl ainant than the attorney who represents
conpl ainant in this proceeding. That attorney did not advise
conpl ai nant that he had been offered a job until the foll ow ng
day, February 8, 1983. Conplainant's counsel also called
respondent's counsel to advise himthat the letter of February 2,
1983, had not been received until February 7, 1983, but
respondent's counsel was unavail abl e. Al though respondent's
attorney attenpted to return the call from conplainant's counse
on the next day, February 8, 1983, conplainant's counsel did not
know t hat respondent's counsel had call ed because he received no
message to the effect that his call had been returned.
Respondent's counsel submitted a tel ephone bill to prove that he
had tried to return the call from conplainant's counsel on
February 8, 1983 (BPTr. 74-80).

As previously indicated above, conplai nant was advi sed on
February 8, 1983, that he had been offered a position by
respondent and conpl ai nant did report for work about 11:30 a.m
on February 8, 1983, but respondent's owner, White, advised
conpl ainant that his failure to report on the day the position
was offered, that is, February 7, 1983, had caused respondent to
call another dozer operator to work in conplainant's place and,
for that reason, respondent did not any |onger have a position to
of fer conpl ai nant .

VWite's testinony shows that conplai nant had been recall ed
to the position of a dozer operator primarily to perform sone
recl amati on work whi ch was conpl eted on March 31, 1983 (BPTr
131). Therefore, if conplainant had been given a job on February
7, 1983, it would have lasted only for the period from February 7
t hrough March 31, 1983.
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Consi deration of Parties' Argunents as to Reinstatenent

An order was issued on August 18, 1983, providing the
parties with an opportunity to file briefs on the followi ng three
i ssues:

(1) Was conpl ai nant properly denied reinstatenent for
appearing 1 1/2 days after the designated tinme of
reinstatement, taking into consideration that he
appeared for reinstatenent as soon as he | earned of the
of fer of reinstatenent?

(2) If it is held that conplainant is still entitled to
be reinstated to his job as a dozer operator, should he
recei ve back pay for the period from February 8 through
March 31, 1983, which is the period of tine worked by
the dozer operators recalled at the same tine
conpl ai nant was recal |l ed?

(3) Assuming that conplainant is entitled to back pay
for the [37 1/2]-day period involved, is there any
reason why the cal cul ati on should not be nmade on the
basi s of the 37.143-hour work week previously

est abl i shed for computing back pay?

The |ssue of Reinstatenent

Respondent argues that conplai nant was properly denied
reinstatement for his failure to report at the tine designated in
the letter of February 2, 1983, which had been sent to
conpl ai nant's counsel in plenty of time for conplainant to have
been on notice that the job offer required conplainant to report
for work at 8:30 a.m on February 7, 1983. Respondent states that
conpl ai nant's contention that he could not be reached on February
7, when the offer of reinstatenent was required to be fulfilled,
because of the need for conplainant's counsel to provide notice
t hrough another attorney in the State of Tennessee, is not a
val id argunent because it woul d have been unethical for
respondent or respondent's counsel to have contacted conpl ai nant
directly, rather than through the attorney who is representing
conpl ai nant in this proceedi ng.

Respondent's brief also contends that his business was in
need of i mmediate income and that he could not be expected to
del ay the work which he expected to do on February 7, 1983,
because respondent needed the innmedi ate incone to be derived from
t hat work. Respondent clains that it would have been a sinple
matter for conplainant's counsel to have tel ephonically advised
respondent's counsel, or respondent directly, that he had not
been able to reach his client so that respondent could have held
the position open for an additional period of tine.
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Conpl ai nant's brief argues that respondent failed to provide
conpl ainant with sufficient tine prior to the date given for
reporting for work. Conplainant contends that respondent shoul d
have mailed a copy of the letter offering reinstatenment to
conpl ainant as well as to his attorney of record in this
proceeding. It is argued that such dual notification would have
al l owed for any possible failure of conmunication between
conpl ai nant and his counsel and woul d have enabl ed conpl ai nant to
report for work at the designated tine.

Section 2700.7(d) of the Commission's rules of procedure, 29
C.F.R 02700.7(d), provides as follows:

(d) Service upon representative only. \Whenever a party
is represented by an attorney or other authorized
representati ve who has signed any docunent filed on
behal f of such party, or otherw se entered an

appear ance on behal f of such party, service thereafter
shal | be made upon the attorney or other authorized
representative

Si nce conpl ai nant has an attorney who has entered an appearance
on his behalf and who has signed nunerous docunents on his behalf
in this proceeding, there can be no doubt but that respondent's
counsel fulfilled his legal obligation as to providing

conpl ainant with notice of the offer of reinstatenent when he
mailed the letter offering reinstatenent to conplainant's

counsel

It is interesting to note, however, that each attorney's
brief conderms the other attorney for failure to get in touch
with his client directly if the attorney of record was
unavail able. Specifically, respondent's counsel argues that
conpl ai nant' s counsel should have called his client directly if
conpl ainant's counsel tried to get in touch with him personally
on February 7, 1983, but could not do so. Likew se, conplainant's
counsel argues that respondent's counsel should have mailed a
copy of the offer of reinstatenent directly to conplainant to
assure that conplainant would receive notice of the offer in
sufficient time to report for work at the designated tine. Wile
it is true that when two parties in a proceeding are both
represented by attorneys, each attorney is required to
communi cate with the other party's attorney, sonme comopn sense
must prevail when the comunication pertains to a matter of vita
i nportance to an attorney's client. Therefore, when conplainant's
counsel received respondent's offer of reinstatenent after 9 a.m
on February 7, 1983 (BPTr. 71), offering conplainant a job and
asking himto report for work at 8:30 a.m on February 7,
conpl ai nant' s counsel had to realize that there was no way he
could notify his client of the offer of reinstatenment in
sufficient time to permit his client to report for work at the
appoi nted hour. Therefore, if an
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i Mmediate call to the office of respondent's attorney failed to
result in a personal conmunication with respondent’'s attorney,
then, at that point, conplainant's attorney woul d have been
acting in his client's interest by calling respondent's office
directly to explain why his client would be unable to report for
work at 8:30 a.m Therefore, respondent's offer of reinstatenent
mai | ed on February 2, 1983, offering conplainant a job on
February 7, 1983, cannot be said to be at fault.

On the other hand, it is a fact that conplainant did report
to work about 11:30 a.m on February 8, 1983, which was as soon
as conpl ainant could do so after he was finally advised of the
of fer of reinstatement by his attorney. The reason given by
respondent for refusing to all ow conpl ai nant to comrence wor ki ng
on February 8, 1983, is given on page 2 of respondent's brief
whi ch states that respondent could not be expected "* * * to
delay the entire operation of its business which has been doing
very poorly and which was in need of imediate inconme in order to
sati sfy the needs of one particular Petitioner in this matter."

The reason given by respondent for refusing to reinstate
conpl ai nant is not supported by the preponderance of the
evi dence. Respondent's owner, \Wite, testified at the hearing
that the primary work for which six or seven dozer operators had
been recall ed was recl amati on work. Al though his statenent is
somewhat confusing, he described the kind of work which the dozer
operators were performng as follows (BPTr. 131):

THE WTNESS: W're m ning some coal --and recl amation
wor k. They're not working--they' re working, doing--for
t he bondi ng conpany--and the reclamati on work on the
jobs. Al we're doing is the reclamation right now

VWi te subsequently expl ained that Witley Devel oprment
Corporation, the respondent in this proceeding, was the entity
whi ch recal |l ed conpl ai nant and the other dozer operators, that
VWitl ey enpl oyed themthrough March 31, 1983, and that Witley
was di ssolved as a corporation at that time. In such
circunmstances, it does not appear that the work which conpl ai nant
was recalled to do was of such an urgent nature that respondent
woul d have been unduly prejudiced in its business activities if
it had hired at | east one of the dozer operators with the

under standi ng that he m ght not be retained if conplainant shoul d
appear a day or so |ate because respondent's job offer was

del ayed i n reachi ng conpl ai nant.

Anot her reason for concluding that respondent woul d not have
been prejudi ced by all ow ng conplainant to resune his previous
job as a dozer operator is that Wiite testified that
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he had recal |l ed seven dozer operators, but that two of them
(Anderson and Wal ker) found other work and either declined to
accept Wiite's offer of a job or left after working only a short
time (BPTr. 131). Therefore, White did not actually have the ful
conpl ement of dozer operators he had recalled and his

rei nstatement of conplainant as a dozer operator would not have
overly enlarged Wite's work force

For the foregoing reasons, | find that respondent failed to
justify its refusal to reinstate conplainant to the position of a
dozer operator sinply because he reported 1 1/2 days late to
accept the position.

Even if respondent had shown a good reason for refusing to
reinstate conplainant to his former position as a dozer operator
or to an equivalent position, he would still have been obligated
to reinstate conpl ainant. The Conm ssion and the courts have held
that a respondent who has viol ated section 105(c) (1) of the Act
is obligated to reinstate the mner who has been illegally
di scharged. That obligation continues to exist until the
di scharged mner specifically declines to accept the offer of
reinstatement (d enn Munsey, 2 FMSHRC 3463 (1980); and Heinrich
Motors, Inc. v. NL.RB., 403 F.2d 145 (2d G r.1968)). Therefore,
I find that respondent was obligated to reinstate conplainant to
his forner job as a dozer operator when he appeared about 11:30
a.m on February 8, 1983, after having received notice of
reinstatenment on that same day.

Period of Time for Wiich Conplainant is Entitled to Receive Back
Pay

Respondent's brief (p. 3) argues that conplainant is not
entitled to any back pay for any period after February 8, 1983,
because conpl ainant failed to accept the offer of reinstatenent
in atinely manner. Respondent also notes that if | award
conpl ai nant any back pay for the period after February 8, 1983,
shoul d obtain evidence to show that conpl ai nant did not, during
that period, have any income which should be offset against any
back pay awarded by ne.

Conpl ai nant's brief argues that respondent's offer of
reinstatement was deliberately intended to give conpl ai nant such
a short time period between the making of the offer and the date
conpl ai nant was required to report for work, that respondent
woul d be able to refuse to enpl oy conplai nant on the ground that
he had failed to accept the offer in a tinely fashion
Conpl ai nant contends, therefore, that since the offer was not
made in good faith, conplainant is entitled to be awarded back
pay for the entire period from February 8, 1983, through March
31, 1983.
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I have already held in the previous topic above that respondent
is obligated to reinstate conplainant to his previous job, or an
equi val ent job, until such tinme as conpl ai nant specifically
declines to accept reinstatenent. Therefore, it is unnecessary
for me to rule on conplainant's argunment that respondent failed
to make the offer of reinstatement in good faith.

Determ nation of Average Hourly Wek for Second Back-Pay Period

Respondent properly stated in its brief that I would have to
determ ne for the second back-pay period whet her respondent was
shut down at tinmes between February 8, 1983, and March 31, 1983,
so as to produce a different hourly working week for cal cul ation
of back pay for the second period as conmpared with the 37.143
hourly week previously determ ned for the first back-pay period.
Therefore, | issued an order on Novenber 8, 1983, providing for
respondent to submit information pertaining to deternining the
average hourly working week for the second back-pay period. The
order also provided for conplainant to submit an affidavit
speci fying what additional income, if any, he had earned during
the period from February 8 through March 31, 1983.

In reply to the order of Novenber 8, 1983, respondent
submtted an affidavit stating that a review of the payrol
records during the applicable period of tinme shows that the dozer
operators enployed during that period of tine worked an average
hourly week of 36.8 hours. Therefore, | shall hereinafter use the
af oresai d average hourly week for conputing back pay for the
period from February 8 through March 31, 1983.

In reply to the order of Novenber 8, 1983, conpl ai nant
submtted an affidavit stating that he has not worked for any
enpl oyer since May 24, 1982. Therefore, no additional offset of
wages will be required to be nade in conputing back pay for the
period from February 8 through March 31, 1983, other than the
wages which were paid to conplainant by B.C. McCullah Bros. and
whi ch have al ready been di scussed on page 4 of this decision
supra.

Respondent's Motion to Disniss Conplainant's R ght to Back Pay
for Second Period

My order of Novenmber 8, 1983, required conplainant's counse
to mail by Decenber 2, 1983, an affidavit advising ne of any
i ncome whi ch conpl ai nant may have earned for the period from
February 8 through March 31, 1983. The affidavit was not prepared
until Decenber 5 and was not mailed until Decenber 7, 1983.
Therefore, on Decenber 14, 1983, respondent’'s counsel filed a
noti on asking that | dismss conplainant's right to back pay for
the period fromFebruary 8 through March 31, 1983, for
conplainant's failure to conply with the tine [imtations in ny
order of Novenber 8, 1983.
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There woul d have been nore nerit to respondent’'s notion than
there is if the sanction requested had been agai nst conpl ai nant's
counsel instead of against conpl ai nant personally. My order was
mai |l ed to conplainant's counsel and the return recei pt shows that
conpl ai nant' s counsel received the order on Novenber 10, 1983.
Al t hough the affidavit was prepared by another attorney who
appears to live in Tennessee, conplainant's attorney still had a
peri od of 22 days within which to prepare what turned out to be a
two-line affidavit and mail it by Decenber 2, 1983. The record
shows that conplainant only conpleted the first grade and that he
cannot read very well (Tr. 101). Therefore, conpl ai nant coul d not
have prepared an affidavit w thout the assistance of counsel and
it is probably safe to conclude that conpl ai nant was unaware of
the fact that his attorney had failed to prepare the affidavit in
a tinely fashion.

For the foregoing reasons, | believe that any sanctions for
conplainant's failure to submt the affidavit in a tinmely manner
shoul d be agai nst conpl ai nant' s counsel, rather than agai nst
conpl ai nant, who is not responsible for the lack of diligence on
the part of his attorney. If conplainant's counsel were asking
for any attorney's fees at all for his work done in connection
wi th the remanded back-pay issues, | would be inclined to deduct
some anount from any fees which he nmight be requesting. As | have
i ndi cated under the heading of "Attorney's Fees", page 16, supra,
conpl ai nant' s counsel has waived any claimfor attorney's fees in
connection with the back-pay issues. Therefore, |I find that the
grant of respondent's notion would unduly penalize conpl ai nant
because of his attorney's lack of diligence and that the notion
to dismss conplainant's right to back pay for the period from
February 8 through March 31, 1983, shoul d be deni ed.

It should be noted that respondent is hardly in a position
to be filing a notion for inposition of sanctions for failure of
conplainant to tinely conply with nmy order of Novenber 8, 1983,
in view of the fact that respondent never did conply with the
request in nmy letter of February 28, 1983, that he check ny
back- pay cal cul ations submitted to himfor exam nation
Respondent's refusal to conply with ny request hereinafter forces
me to make extensive back-pay and interest cal cul ati ons which the
Conmi ssion held was not a judge's obligation in its decision in
Secretary of Labor on behalf of MIton Bailey v. Arkansas-Carbona
Co., 5 FMSHRC 2042, 2054, issued Decenber 12, 1983, in Docket No.
CENT 81-13-D. It would be nost unfair for nme to inpose sanctions
on conmplainant for mailing an affidavit 5 days late and ignore
respondent's outright refusal to nake a reply of any kind to ny
request that it check the back-pay cal cul ati ons which were
submtted to it on February 28, 1983.
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CALCULATI ON OF BACK- PAY AND | NTEREST

In its decision issued Decenber 12, 1983, in Secretary of
Labor on behalf of MIton Bailey v. Arkansas-Carbona Conpany, 5
FMSHRC 2042, Docket No. CENT 81-13-D, the Conm ssion adopted for
back-pay awards "* * * the interest formula used by the
Nati onal Labor Rel ations Board--that is, interest set at the
"adjusted prime rate' announced sem -annually by the Interna
Revenue Service for the underpaynment and overpaynent of taxes" (5
FMSHRC at 2042). The Conmission stated that the interest rates
adopted in its Bail ey decision should be applied to all "* * *

di scrimnation cases pending before our judges as of the date of
this decision" (5 FMSHRC at 2054). The Conmi ssion al so stated on
page 2054 of its decision that "* * * [t]he burden of
conput ati on of interest on back pay awards shoul d be pl aced
primarily on the parties to the case, not the judge, in order to
conport with the adversarial system™

| amfairly certain that | understand how to cal cul ate the
i nterest, because of the Commi ssion's well-presented exanple
given in footnote 15 of its Bailey decision. In any event,
believe that | shall have to assune the burden of cal culating the
princi pal amount of back pay due to conplainant, as well as the
i nterest, because, as indicated above, respondent has already
declined to reply to nmy prior request that it review ny previous
back- pay cal cul ations and | have no reason to assumne that
respondent would reply to a second request that it calculate the
anmount of back pay and interest which I have found are due to
conpl ai nant. An additional reason for ne to believe that | nust
assune the burden of making the calculations is that the
Conmi ssion's Bail ey decision, also at page 2054, indicates that
both parties should work together in making the back-pay and
interest calculations. |I have found in this proceeding that there
is so much hostility between respondent and conpl ai nant t hat
there is no likelihood that | could get the parties to prepare a
joint cal culation of back-pay and interest. In such
circunstances, | believe that it is incunbent upon ne to
cal cul ate the back pay and interest as a part of this decision

I shall include with the copies of nmy decision nailed to the
parties a copy of the Commission's decision in the Bailey case.
Provi ding each party with a copy of the Bailey decision wll
enable the parties to review ny calculations, if they are
inclined to do so, and correct any errors | may have made prior
to the tinme that any back-pay anount has to be paid to
conpl ai nant .

As | explained in ny letter to the parties dated February
28, 1983, | am begi nning ny conputations of back pay on July 12,
1979. The reason for starting with the date of July 12 is that
the foreman testified that the dozer was not returned
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fromthe repair shop until July 11 (Tr. 240). Inasnuch as
conpl ai nant had declined the foreman's offer of an alternate type
of work on July 3, 1979, the record supports a finding that, even
i f conpl ai nant had not been di scharged on July 3, he would not
have been able to operate a dozer until after the dozer had been
returned fromthe repair shop on July 11, 1979. Therefore, the
cal cul ation of the nunber of days for which conplainant is
entitled to back pay for the first period begins with July 12,
1979, and extends to June 12, 1982, when conpl ai nant woul d have
been laid off for economic reasons.

There nust, of course, be deducted from conplai nant's back
pay the wages he was paid by B.C. MCullah Bros., Inc., for the
period fromJune 15, 1981, through May 25, 1982 (Exh. 1; BPTr.
21). Since conpl ainant worked for no enpl oyer other than
McCul lah, it is relatively easy to make the required offsets for
the wages paid to conpl ai nant by MCul | ah, as hereinafter shown.

Cal cul ation of Principal Amount for First Period extending from
July 12, 1979, through June 12, 1982

1979

Third Quarter

July 12 through July 31 = 14 days
August 1 through August 31 = 23 days
Sept enmber 1 through Septenber 30, excluding Labor

Day (BPTr. 90) = 19 days

56 = total nunber of days worked in third quarter

As | have previously explained in ny decision, respondent
was operating surface mnes which were cl osed on sonme days
because of bad weather. At other tinmes, conplainant was unable to
wor k because the Caterpillar tractors, or dozers, which he
normal |y operated were in the shop for repairs. Therefore, the
average nunmber of hours worked each week has been adjusted to
37.143 hours to allow for the time for which conpl ai nant woul d
not have been paid even if he had continued to be an enpl oyee up
to June 12, 1982, when he woul d have been laid off for economc
reasons.

In order to determ ne the hours for which conplai nant shoul d
be paid on a daily basis, it is necessary to divide the average
nunber of hours per week of 37.143 by 5 which results in a daily
average nunber of hours of 7.429. It should be borne in mnd that
respondent normally worked either a 9-hour or a 10-hour day.
Therefore, a reduction of the daily hours to 7.429 is a |arger
al  owance for bad weat her and equi pnent repair than it would
appear to be if one thinks of a normal 8-hour working day which
i s used in underground coal m nes.
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The next step in the calculation is multiplying the nunber of
days in the quarter (56) by the average nunber of hours worked
(7.429) to produce a total of 416.02 hours worked in the third
quarter. Miltiplying 416.02 hours by $7.50 produces $3, 120. 15
which is the total back pay owed to conplainant for the third
quarter. The procedure here explained will be enpl oyed for
cal cul ating the back pay due for the remaining quarters.

Fourth Quarter

Cct ober 1 through October 31 = 23 days
Novenmber 1 through Novenber 30, excluding 2 days

for Thanksgi ving (BPTr. 98) = 20 days
Decenmber 1 through Decenber 31, excluding Christmas

week (BPTr. 98) = 16 days

59 = nunber of days in fourth quarter

438.31 = hours worked in fourth quarter (59 days x 7.429 hours)

$3,287.32 = back pay for fourth quarter (438.31 hours x $7.50)
82.00 = plus anpbunt due for Christnas week ($50 + ham
or $32) (BPTr. 98)
$3,369.32 = total anount of back pay due for fourth quarter
1980

First Quarter

January 1 through January 31, excluding New Year's

Day = 22 days
February 1 through February 29 = 21 days
March 1 through March 31 = 21 days

64 = nunber of days in the first quarter
475.46 = hours worked in first quarter (64 x 7.429 hours)

$3,565.95 = total back pay due for first quarter (475.46
hours x $7.50)

Second Quarter

April 1 through April 30 = 22 days
May 1 through May 31, excluding Menorial Day

(BPTr. 39) = 21 days
June 1 through June 30 = 21 days

64 = nunber of days in the second quarter

475.46 = hours worked in second quarter (64 x 7.429 hours
$3,565.95 = total back pay due for second quarter (475.46
hours x $7.50)
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Third Quarter

July 1 through July 31, excluding July 4 (BPTr. 90) = 22 days
August 1 through August 31 = 21 days
Sept ember 1 t hrough Septenber 30, excluding Labor

64

Day = 21 days
= nunber of days in the third quarter

475.46 = hours worked in third quarter (64 x 7.429 hours)

$3l

565.95 = total back pay for the third quarter (475.46
hours x $7.50)

Fourth Quarter

Cct ober 1 through October 31 = 23 days
Novenmber 1 through Novenber 30, excluding 2 days

for Thanksgiving = 18 days

Decenber 1 through Decenber 31, excluding Christmas

59

week = 18 days
= nunber of days in the fourth quarter

438.31 = hours worked in the fourth quarter (59 x 7.429 hours)

$3,287.32 = back pay for fourth quarter (438.31 hours x $7.50)
278.57 = plus anmount due for Christmas week (1 week's salary
for enpl oyees who have worked for respondent for
over 1 1/2 years (BPTr. 92))
$3,565.89 = total anount of back pay due for fourth quarter
1981

First Quarter

January 1 through January 31, excluding New Year's

Day = 21 days
February 1 through February 28 = 20 days
March 1 through March 31 = 22 days
63 = nunber of days in the first quarter

468.03 = hours worked in first quarter (63 x 7.429 hours)

$3l

510.22 = total back pay due for first quarter (468.03
hours x $7.50)
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Second Quarter

April 1 through April 30 = 22 days
May 1 through May 31, excluding Menorial Day = 20 days
June 1 through June 14 (since conpl ai nant began

working for B.C. McCullah Bros., Inc., on

June 15, 1981, and worked for MCul |l ah Bros.

t hrough Decenber 31, 1981 (during which period

he earned a gross amobunt of $11,790.59), conpl ai nant

is not entitled to any back pay from June 15

t hrough Decenber 31, 1981, because his earnings

fromMCullah Bros. were greater than the anmpunt

he woul d have earned if he had continued to work

for respondent at $7.50 per hour for a working

wor ki ng week of 37.143 hours) = 10 days
52 = nunber of days in the second quarter

386.31 = hours worked in the second quarter (52 x 7.429 hours)
$2,897.32 = total anount of back pay due for second quarter
(386.31 hours x $7.50)

Third and Fourth Quarters

As expl ai ned above, conpl ai nant was working for MCull ah
Bros. during the third and fourth quarters of 1981. Although
McCul | ah Bros. paid the same basic rate of $7.50 per hour which
was pai d by respondent, conplai nant worked nore hours per day for
McCul | ah Bros. than the 7.429 hours used for cal cul ati ng back pay
in this proceeding. Since conplainant earned nore by working for
McCul | ah Bros. than he would have received if he had continued to
work for respondent, it is not necessary to award any back pay
for the third and fourth quarters of 1981

1982
First Quarter

Si nce conpl ai nant worked for MCullah Bros. from January 1
1982, through May 25, 1982, during which tinme he earned
$8,821.88, conplainant is not entitled to any back pay for that
peri od because he worked nore hours per day than the 7.429 hours
bei ng used to cal cul ate back pay in this proceeding. Therefore,
his actual earnings were greater than the amount he woul d have
recei ved had he continued to work for respondent.

Second Quarter

As expl ai ned above, conpl ai nant was working for MCull ah
Bros. through May 25, 1982. Since conplainant did not have a
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job after May 25, 1982, he would have been entitled to receive
back pay for the remmining days in the second quarter, except
that | have hereinbefore found that conpl ai nant woul d have been
laid off on June 12, 1982, for econom c reasons even if he had
not been unlawfully di scharged and had continued to work for
respondent. Consequently, conplainant is entitled to be paid only
for the period from May 26 through June 12, 1982, or for a period
of 13 days, as foll ows:

13 = nunber of days in the second quarter (Muy 26
t hrough June 12, 1982)

96.58 = hours worked in the second quarter (13 x
7.429 hours)

$724.35 = total back pay due for second quarter (96.58
hours x $7.50)

Cal cul ation of Principal Amount for Second Period Extending from
February 8, 1983, through March 31, 1983

Inasmuch as | found on pages 17-23 of this decision, supra,
that conplainant is entitled to back pay for the period he would
have worked i f respondent had not declined to reinstate himto
his forner position as a dozer operator when he reported for work
about 11:30 a.m on February 8, 1983, it is necessary to conpute
t he amount of back pay conpl ai nant woul d have received if he had
been permtted to work as Iong as the other dozer operators who
were recalled at that tinme. Since the period of enploynent
extended only from February 8 through March 31, 1983, it is
necessary to conpute back pay only for the first quarter of 1983.
Al so, since conplainant did not report for work until about noon
on February 8, he is entitled to be paid for only a half day on
February 8.

1983
First Quarter

January 1 through January 31 is not applicable because
respondent did not produce coal during that period.

February 8 through February 28 = 14 1/ 2 days

March 1 through March 31 = 23 days

37 1/2 = nunber of days in the first quarter

Since the average hourly week applicable for the first
quarter of 1983 is 36.8 hours, as hereinbefore explained on page
22, supra, of this decision, it is necessary to divide
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36.8 by 5 to determ ne the average nunber of hours worked each
day. That cal cul ati on produces an average daily nunber of hours
of 7.36 hours.

276.0 = hours worked in the first quarter (37.5 days x 7.36 hours)

$2,070.00 = total back pay due conpl ainant during the year
1983 (276 hours x $7.50)

Si nce conpl ai nant was unenpl oyed during the period from
February 8 through March 31, 1983, it is not necessary to deduct
any earnings fromother enployers in conmputing back pay for the
second period for which conplainant is entitled to back pay.

Interest Calcul ations for Back Pay Due Conpl ai nant for 1979,
1980, 1981, 1982, and 1983

The Conmi ssion's Bail ey decision, supra, explains on pages
2051 and 2052 that interest is to be calculated on a quarterly
basis and that the interest is to run fromthe [ast day of each
quarter for which back pay is due through the date of paymnent.
amcal culating the interest through the first quarter of 1984, or
March 31, 1984, because | have no way to determ ne when the
back- pay rei nbursenent will actually be made.

The interest rates are given on page 2051 of the Bailey
deci sion as foll ows:

January 1, 1978 to Decenber 31, 1979 ... 6% per year

(.0001666% per day)
January 1, 1980 to Decenber 31, 1981 ...... 12% per year

(. 0003333% per day)
January 1, 1982 to Decenber 31, 1982 ...... 20% per year

(. 0005555% per day)
January 1, 1983 to June 30, 1983 ........ 16% per year

(.0004444% per day)
July 1, 1983 to Decenber 31, 1983 ........ 11% per year

(. 0003055% per day)
January 1, 1984 to June 30, 1984  .......... 11% per year

(. 0003055% per day)
| have hereinbefore determ ned that conplainant is entitled to
the foll owi ng amounts of back pay during the quarters listed
bel ow

1979

Third quarter: $3, 120. 15
Fourth quarter: $3, 369. 32
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1980

First quarter:
Second quarter:
Third quarter:
Fourth quarter:

1981

First quarter:
Second quarter:

1982

Second quarter:

1983

First quarter:

Tot al

Pri nci pal

Amount of Back Pay:

$3, 565. 95
$3, 565. 95
$3, 565. 95
$3, 565. 89

$3,510. 22
$2,897. 32

$ 724.35

$2, 070. 00

$29, 955. 10

Enpl oyi ng the cal cul ati on nethod expl ai ned by the Conmi ssion in

Foot note 15 on page 2053 of the Bail ey decision

supra, the

i nterest for each quarter of back pay should be cal cul ated as

foll ows:

Third Quarter
$3,120.15 X

$3,120.15 x

$3,120.15 x

$3,120.15 x

$3,120.15 x

of 1979 through March 31, 1984

91 days x

720 days

360 days

180 days

270 days

. 0001666% = $47. 30

. 0003333% = 748. 76

. 0005555% = 623. 96

. 0004444% = 249. 58

. 0003055% = 257. 36

which is 6% i nterest
fromlast day of sep-
tenmber 1979 through
Decenmber 31, 1979

which is 12% i nt erest
from January 1, 1980,
t hrough Decenber 31,
1981.

which is 20% i nt er est
from January 1, 1982,
t hrough Decenber 31,
1982.

which is 16% i nterest
from January 1, 1983,
t hrough June 30,
1983.

which is 11% i nt er est

fromJuly 1, 1983
t hrough March 31,
1984.
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Tot al

i nterest due on third
quarter of 1979 back pay .

$1, 926. 96

Fourth Quarter of 1979 through March 31, 1984

$3,369.32 x 1 day x

$3, 369. 32

x

720 days x

$3,369.32 x 360 days x

$3,369.32 x 180 days x

$3,369.32 x 270 days x

Tot al

. 0001666% = $

. 0003333% = 808. 55

. 0005555% = 673. 79

. 0004444% = 269. 51

. 0003055% = 277.91

interest due on fourth
quarter of 1979 back pay .

$2, 030. 32

First Quarter of 1980 through March 31, 1984

$3,565.95 x 631 days x

$3,565.95 x 360 days x

$3,565.95 x 180 days x

$3,565.95 x 270 days x

Tot al

. 0003333% = $749. 96

. 0005555% = 713. 11

. 0004444% = 285. 24

. 0003055% = 294. 13

interest due on first
quarter of 1980 back pay ..

.. $2,042. 44

.56 which is 6% interest on
| ast day of fourth
quarter of 1979.

which is 12% i nt erest
from January 1, 1980,
t hrough Decenber 31,
1981.

which is 20% i nt er est
from January 1, 1982,
t hrough Decenber 31,
1982.

which is 16% i nt erest
from January 1, 1983,
to June 30, 1983.

which is 11% i nterest
fromJuly 1, 1983,

t hrough March 31,
1984.

which is 12% i nt erest
fromlast day of March
1980 t hrough Decenber 31,
1981.

which is 20% i nt er est
from January 1, 1982 ,
t hrough Decenber 31,
1982.

which is 16% i nterest
from January 1, 1983,
t hrough June 30,
1983.

which is 11% i nterest
fromJuly 1, 1983,
t hrough March 31, 1984.
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Second Quarter of 1980 through March 31, 1984

$3,565.95 x 541 days x .0003333% = $642.99
$3,565.95 x 360 days x .0005555% = 713.11
$3,565.95 x 180 days x .0004444% = 285.24
$3,565.95 x 270 days x .0003055% = 294.13

Total interest due on second

quarter of 1980 back pay .... $1,935.47

Third Quarter of 1980 t hrough March 31, 1984

$3,565.95 x 451 days x .0003333% = $536. 02
$3,565.95 x 360 days x .0005555% = $713.11
$3,565.95 x 180 days x .0004444% = 285.24
$3,565.95 x 270 days x .0003055% = 294.13

Total interest due on third
quarter of 1980 back pay .... $1,828.50
Fourth Quarter of 1980 through March 31, 1984

$3,565.89 x 361 days x .0003333% = $429. 05

which is 12% i nt erest

on |l ast day of June 1980
t hrough Decenber 31,
1981.

which is 20% i nt er est
from January 1, 1982,
t hrough Decenber 31,
1982.

which is 16% i nterest
from January 1, 1983,
t hrough June 30, 1983.

which is 11% i nt er est

fromJuly 1, 1983,
t hrough March 31, 1984.

which is 12% i nt er est

on | ast day of Septenber
1980 t hrough Decenber

31, 1981.

which is 20% i nt er est
from January 1, 1982,
t hrough Decenber 31,
1982.

which is 16% i nterest
from January 1, 1983,
t hrough March 31, 1984.

which is 11% i nterest
fromJuly 1, 1983,
t hrough March 31, 1984.

which is 12% i nt erest
on | ast day of Decenber
1980 t hrough Decenber
31, 1981.
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$3,565.89 x 360 days x .0005555% = 713.10
$3,565.89 x 180 days x .0004444% = 285.24
$3,565.89 x 270 days x .0003055% = 294.13

Total interest due on fourth

quarter of 1980 back pay .... $1,721.52

First Quarter of 1981 through March 31, 1984

$3,510.22 x 271 days x .0003333% = $317.05
$3.510.22 x 360 days x .0005555% = 701.97
$3,510.22 x 180 days x .0004444% = $280.78
$3,510.22 x 270 days x .0003055% = 289.54

Total interest due on first

quarter of 1981 back pay .... $1,589.34

Second Quarter of 1981 through March 31, 1984

$2,897.22 x 181 days x .0003333% = $174.78

$2,897.22 x 360 days x .0005555% = 579. 38

which is 20% i nt er est
from January 1, 1982,
t hr ough Decenber
31, 1982.

which is 16% i nterest
from January 1, 1983,
t hrough June 30, 1983.

which is 11% i nterest
fromJuly 1, 1983
t hrough March 31, 1984.

which is 12% i nt er est
on | ast day of March
1981 t hr ough

Decenber 31, 1981.

which is 20% i nt er est
from January 1, 1982,
t hr ough Decenber

31, 1982.

which is 16% i nterest
from January 1, 1983,
t hrough June 30,
1983.

which is 11% i nterest
fromJuly 1, 1983
t hrough March 31, 1984.

which is 12% i nt erest
on |last day of June 1981
t hrough Decenber 31, 1981.

which is 20% i nt er est
from January 1, 1982,
t hrough Decenber 31,
1982.
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$2,897.22 x 180 days x .0004444% = $231.75 which is 16% i nterest
from January 1, 1983,
t hrough June 30, 1983.

$2,897.22 x 270 days x .0003055% = 238.97 which is 11% i nterest
fromJuly 1, 1983,
M hr ough March 31, 1984.

Total interest due on second
quarter of 1981 back pay ..... $1, 224. 88

Second Quarter of 1982 through March 31, 1984

$724.35 x 91 days x .0005555% = $ 36.61 which is 20% i nt er est
on |l ast day of June 1982
t hrough Decenber 31, 1982.

$724.35 x 180 days x .0004444% = 57.94 which is 16%i nterest
from January 1, 1983,
t hrough June 30, 1983.

$724.35 x 270 days x .0003055% = 59.74 which is 11% i nterest
fromJuly 1, 1983,
t hrough March 31, 1984.
Total interest due on
second quarter of 1982 back pay ..... $ 154. 29

First Quarter of 1983 through March 31, 1984

2,070.00 x 91 days x .0004444%= $ 83.71 which is 16% i nterest
on |last day of March 1983
t hrough June 30, 1983.

$2,070.00 x 270 days x .0003055% = 170.74 which is 11% i nterest
fromJuly 1, 1983,
t hrough March 31, 1984.

Total interest due on first
quarter of 1983 back pay ........... $ 254.45

Total interest due on all
back pay fromJuly 12,
1979, through March 31,
1984 .. $14,708. 17
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Total back pay prior to
interest calculation ............... $29, 955. 10

Total back pay, including
interest to March 31, 1984........... $44, 663. 27

Rei nst at ement (bl i gati on Conti nues To Exi st

Toward the end of the second day of the back-pay hearings,
respondent's owner testified that he was still doing sone
recl amati on work under a different corporate nane inasnmuch as
VWi tl ey Devel opment Corporation was dissolved as of March 31
1983. Respondent’'s owner may be under the inpression that he may
continue to mne coal under a different corporate name and
t hereby extinguish his obligation to reinstate conplainant to his
fornmer position. Respondent's owner is still obligated to
reinstate conplainant to his former position as a dozer operator
if respondent’'s owner continues to have an interest in another
corporate entity which continues to mne coal in the
ci rcunst ances descri bed by respondent's owner (BPTr. 136; d enn
Munsey v. Smitty Baker Coal Co., Inc., 2 FMSHRC 3463 (1980)).

VWHEREFORE, it is ordered:

(A) Pursuant to the Commi ssion's remand of the back-pay
i ssues, respondent, or respondent's owners, within 30 days from
the date of this decision, shall provide conplainant with the
followi ng relief

(1) Pay conpl ai nant back wages totaling $29,955.10 pl us
interest in the anpunt of $14,708.17, such interest to
be nodified in accordance with the nethod for
calculating interest as explained by the Conm ssion in
its Bailey decision, supra, if paynent is nmade before
or after March 31, 1984.

(2) Provide the additional relief, including paynent of
attorney's fees, as set forth in ny original decision
at 3 FMBHRC 763 to the extent that such relief has not
al ready been awar ded.

(B) Respondent's notion to dismss conplainant's right to

back pay for the period from February 8, 1983, through March 31
1983, is denied.

Richard C Steffey

Admi ni strative Law Judge
e
~FOOTNOTE_ONE

1 Although M. Mses entered an appearance at the first
back- pay hearing, he has not been awarded any rei nbursenment for



attorney's fees.

~FOOTNOTE_TWD

2 The letters "BP' are used as an abbreviation for the words
"back pay" and nean that | amreferring to one or nore pages from
the transcript of the hearings held on the back-pay issues on
Novermber 30, 1982, and July 12, 1983, to distinguish such
references fromother references to the transcript of the
ori ginal hearing which was held on Novenber 18, 1980.

Appendi x A

ALL PERSONS EMPLOYED BEFORE AND AFTER ELI AS MOSES EXCEPT
FOR OAMNER AND MEMBERS OF H'S FAM LY

1. Adki ns, Danny, Sr. hired 4/3/82; quit after 3 days to
return to previous job

2. Adkins, Daniel, Jr., hired 3/27/82; laid off 6/12/82

3 Al sip, James hired 3/8/80; laid off 11/22/80; worked on
both day and ni ght shifts

4 Anderson, Otis hired 11/7/81; laid off 6/12/82

5 Archer, Jeffrey Kent hired 1/3/81; laid off 10/3/81

6 Baird, Gary Dean hired 1/3/81; laid off 6/12/82

7 Ball, Lonnie hired 9/6/80; laid off 1/17/81

8 all, Rick Layne hired 1/16/82; laid off 3/27/82

9 Bolton, Don hired 1/9/82; laid off 4/24/82

10 Brown, Gegory hired 7/11/81; joined Arny 8/15/81

12 Bryant, Franklin hired 2/16/80; laid off 3/27/80;
wor ked day and night shifts

13 Bunch, George W hired 8/11/79; laid off 1/12/80 Wbrked

only day shift
Canpbel I, Tomhired 8/22/81; left after 3 days because
of back probl em
14. Canada, Lester Carl hired 8/29/81; laid off 4/3/82
15. Carr, Gary hired 11/15/80; quit 3/14/81 to work for his
fat her-in-Iaw
16. Cash, Landy Russell hired 4/12/80
17. Chanbers, Ganville hired 10/24/81; quit 11/21/81 (Too
far to drive.)
18. Cheek, Curtis Lee hired 1/9/82; laid off 4/17/82
19. Chinn, Homer R hired before 5/12/79; laid off 4/4/81
20. Cornett, Harold hired before 5/12/79; laid off 9/15/79
21. Cox, Ednon Alonzo hired before 5/12/79; laid off
8/ 22/ 81 (Wbrked day shift)
22. Daugherty, David John hired 9/12/81; still working as
shop mechanic
23. Daugherty, Jinmy Lee hired 7/4/81; laid off 6/12/82
24. Davis, Janes Ronald hired before 5/12/79; laid off
2/ 26/ 80 (Worked day shift only)
25. Davis, Ralph Hred 3/8/80; laid off 6/9/80 (Wrked
ni ght shift only)
26. Dougl as, Robert hired before 5/12/79; quit 4/21/79 to
take better job
27. Duncan, Edwin hired 10/3/81; laid off 4/17/82
28. Durham Bobby hired before 5/12/79; quit 4/5/80
29. Ellis, Ralph hired 2/16/80; laid off 2/25/80 (Wrked
ni ght shift only)



30. Ellison, Donald R hired 5/20/82; still working as
conpany engi neer
31. Ellison, Rchard R hired 3/6/82; laid off 4/24/82
32. Elswick, Janes Edward hired 1/3/81; laid off 10/30/82
33. Foley, Cdyde H hired before 5/12/79; laid off 6/12/82
34. Foley, Cyde Jeffrey hired before 5/12/79; laid off
4/ 24/ 82
35. CGoff, Wendell hired before 5/12/79; laid off 12/31/81
36. Giffith, John Earle hired 10/6/79; laid off as
enpl oyee, but still works on occasion (Airplane/pilot
37. Hamlin, Arnold hired 5/26/79; laid off 2/6/82
38. Hamin, Eugene hired 10/11/80; laid off 11/22/80 (N ght
shift only)
39. Hawn, J.B. hired 4/17/82; laid off 4/24/82
40. Hinkle, James A hired before 5/12/79; laid off 4/4/81
41. Huckaby, WIlliam Carl hired 7/4/81; quit 10/24/81 to
drive truck
42. Hudson, Bobby Lynn hired before 5/12/79; quit 1/19/80
43. Hudson, Gary hired before 5/12/79; laid off 4/24/82
44. Jones, Sydney hired 4/3/82; worked 3 days and was
recal led to previous job.
45. Keith, Boyd hired 8/29/81; laid off 6/12/82
46. Kilby, David hired 4/4/81; worked 2 days and quit to
return to prior job.
47. King, Francis Asbury hired 4/11/81 as foreman; quit
4/ 3/ 82 (Too long a drive to work)
48. King George L. hired 1/9/82; laid off 4/3/82
49. lLay, Lansford hired 5/12/79; laid off 12/1/79
50. Lawson, Bobby R hired 6/7/80; laid off 2/20/82
51. Lovitt, Donnie hired 2/7/81; quit 3/14/81
52. McCure, Gary Leon hired 9/13/80; laid off 4/17/82
53. McCure, Linda Jane hired 8/16/80; still working as
office clerk or secretary
54. McCure, R chard hired before 5/12/79 as foreman; stil
wor ki ng
55. McKee, Marion hired before 5/12/79; laid off 12/20/80
56. Magee, Vernon W hired before 5/12/79; laid off 9/8/79
57. McNeil, Kathy L. hired before 5/12/79; quit 11/3/79
(Worked as clerk or secretary in office)
58. Meadors, Janes hired 12/13/80; laid off 4/24/82
59. Meadors, Kelly hired 8/16/80; laid off 6/20/81
60. Meadors, Honer S. hired before 5/12/79; has been sick
for nonths
61. Meadors, Ora Lyle hired 11/29/80; laid off 6/20/81
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62. Meadors, Robert E. hired 3/15/80; quit 9/19/81 to take job
cl oser to his hone.
63. Moore, Donald E. hired 6/27/81; laid off 4/3/82
64. Moore, Roger Allen hired 6/6/81; laid off 8/29/81
65. Morris, Allen hired 4/25/81; worked 2 1/2 days and quit
66. Mdses, Arvil, Jr., hired before 5/12/79; still working
as truck driver and | aborer
67. Moses, Benny hired 2/23/80; laid off 4/24/80 (Wrked
day shift only)
68. Mdses, Dwi ght Wayne hired 8/29/81; still working at
ti ppl e as | aborer
69. Moses, Elias hired 5/12/79; discharged 6/28/79
70. Mbses, lsaac hired before 5/12/79; still working at
various jobs
71. Moses, Ricky hired before 5/12/79; discharged 6/6/81
72. Mullis, Earl E. hired 4/25/81; laid off 6/13/81
73. Mullis, WlliamR, Jr. hired 11/29/80; laid off
6/ 13/ 81
74. Nel son, Danny M chael hired before 5/12/79; laid off
4/ 24/ 82
75. Nel son, Robert Ernest hired 2/7/81; quit 12/19/81
76. Newport, Eldon hired 4/3/82; worked 1 day
77. Patrick, Charles David hired 1/3/81; still working as
attorney
78. Patrick, Roger hired 4/3/81; laid off 4/3/82
79. Patrick, WIliamAl bert hired 7/18/81; laid off 6/12/82
80. Payne, David hired 3/22/80; retired 6/28/80
81. Penni ngton, James hired 12/20/80; laid off or
di scharged 2/7/80
82. Perry, Leonidas Xerxes hired before 5/12/79; stil
wor ki ng as shop nechani c
83. Petrey, Gregory Wayne hired 10/4/80; laid off 6/13/81
84. Rains, Andy hired before 5/12/79; laid off 3/28/81
85. Rose, Benjamn hired 3/8/80; laid off 2/28/81
86. Sanms, Billy Ray hired 2/27/82; discharged 3/27/82
(Represented hinself to be an engi neer)
87. Sergent, Dellmar hired before 5/12/79; laid off 3/27/82
88. Sergent, Jimy M hired before 5/12/79; laid off
12/ 31/81
89. Sergent, Kermt Dale hired before 5/12/79; quit 7/21/79
90. Smith, WIlliam Mrris hired 4/10/82; laid off 7/3/82
91. Stephens, Marty Alan hired 1/17/81; laid off 6/12/82
92. Stephens, R L. hired 11/29/80; quit 3/14/81
93. Strunk, Floyd Jr. hired 5/2/81; quit 12/31/81
94. Sulfridge, Charles, Jr. hired 6/14/80; laid off
11/21/81
95. Sulfridge, Dale W hired 10/11/80; quit 2/7/81
96. Sulfridge, David hired 11/29/80; laid off 5/2/81
97. Sulfridge, Gary hired 3/14/81; laid off 7/18/81
98. Sul fridge, Joel Lynn hired 8/16/80; laid off 5/23/81
99. Sutton, George Alex hired after 5/12/79 or on 9/22/79;
laid off 10/20/79 (Tipple operator and el ectrician)
100. Tackett, Billy R hired 7/11/81; laid off 5/22/82
101. Tackett, Chester hired 8/15/81; laid off 4/19/82
102. Taylor, Stanley A hired 9/1/79; laid off 6/5/82
103. Thacker, Dallas hired 6/21/80; laid off 9/3/80



104.

105.
106.
107.
108.

109.
110.
111.
112.

113.

114.
115.
116.

117.
118.
119.

0.

1

Thacker, Dennis Jr. hired before 5/12/79; laid off or
quit 2/27/82

Thacker, Estill hired 4/11/81; laid off 7/11/81
Thacker, Johnny Ray hired 1/10/81; laid off 1/9/82
Towe, Richard hired 2/25/81; laid off 3/27/82
Tramel, Arnold hired 5/12/79; still working as truck
driver and | aborer

Vanover, Donald hired 10/3/81; laid off 4/24/82
Vanover, Edgar hired 2/23/80; laid off 10/31/81
Vanover, Ricky hired 5/9/81; laid off 6/20/81

Wal ker, Honmer D. hired 11/22/80; laid off 6/6/81;

call ed back 8/15/81; laid off 4/24/82

Val ker, Edward hired before 5/12/79; laid off 6/27/81
(Worked day and night shifts)

Wl ker, Raynond hired before 5/12/79; laid off 3/28/81
Wl ker, Tony Gene hired 1/31/81; laid off 5/30/81
Weaver, Charles hired before 5/12/79; laid off 4/29/80
(Day shift only)

West, Dennis hired before 5/12/79; laid off 1/20/80
West, Puul D. hired before 5/12/79; laid off 5/23/81
WIlliford, Lester hired 3/8/80; laid off 8/ 30/80
(Worked day and ni ght shift)
Wl son, Donald hired after 5/12/79 or 7/14/79; laid
of f 6/27/81
Young, Lloyd, Jr. hired 4/3/82; laid off 4/17/82
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EMPLOYEES H RED BEFORE 5/12/79 OR IN 1979

Enpl oyee
1. Chinn, Hormer R
2. Cornett, Harold
3. Cox, Edmon Al onzo
4. Davis, James Ronald
5. Dougl as, Robert
6. Durham Bobby
7. Foley, Cyde H
8. Foley, Cyde Jeffrey
9. Coff, Wendell
10. Hinkle, Janmes A
11. Hudson, Bobby Lynn
12. Hudson, Gary
13. McCure, Richard
14. McKee, Marion
15. Magee, Vernon W
16. Meadors, Honer S.
17. Moses, Arvil, Jr.
18. Mbses, I|saac
19. Moses, Ricky
20. Nel son, Danny M chael
21. Perry, Leoni das Xerxes
22. Rains, Andy
23. Sergent, Dell mar
24. Sergent, Jimy M
25. Sergent, Kermt Dale
26. Thacker, Dennis, Jr.
27. Tranmel, Arnold
28. \al ker, Edward
29. Wal ker, Raynond
30. Waver, Charles
31. West, Dennis
32. West, Paul D
33. Lay, Lansford
34. Hamin, Arnold
35. WIlson, Donald
36. Bunch, CGeorge W
37. Taylor, Stanley A
38. Sutton, George Al ex

Hi r ed

Bef or e
Bef or e
Bef or e
Bef or e
Bef or e
Bef or e
Bef or e
Bef or e
Bef or e
Bef or e
Bef or e
Bef or e
Bef or e
Bef or e
Bef or e
Bef or e
Bef or e
Bef or e
Bef or e
Bef or e
Bef or e
Bef or e
Bef or e
Bef or e
Bef or e
Bef or e
Bef or e
Bef or e
Bef or e
Bef or e
Bef or e
Bef or e
5/ 12/ 79
5/ 26/ 79
7/ 14/ 79
8/ 11/ 79
9/1/ 79
9/ 22/ 79

5/ 12/ 79

Appendi x B

Laid Of

4/ 4/ 81

9/ 15/ 79

8/ 22/ 81

2/ 26/ 80

Qit 4/21/79
Qit 4/5/80
6/ 12/ 82

4/ 24/ 82

12/ 31/ 81

4/ 4/ 81

Quit 1/19/80
4/ 24/ 82

Still Working
12/ 20/ 80

9/ 8/ 79

Sick for nonths
Still Working
Still Working
6/ 6/ 81

4/ 24/ 82

Still Working
3/ 28/ 81

3/ 27/ 82

12/ 31/ 81

Qit 7/21/79
Qit 2/27/82
Still Working
6/ 27/ 81

3/ 28/ 81

4/ 29/ 80

1/ 20/ 80

5/ 23/ 81

12/ 1/ 79

2/ 6/ 82

6/ 27/ 81

1/ 12/ 80

6/ 5/ 82

10/ 20/ 79
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EMPLOYEES HI RED I N 1980
Enpl oyee

Bryant, Franklin
Ellis, Ralph

Moses, Benny
Vanover, Edgar

Al sip, James

Davi s, Ral ph

Rose, Benjamn
Wlliford, Lester
Meadors, Robert E.
10. Payne, David

11. Lawson, Bobby R
12. Sulfridge, Charles,
13 Thacker, Dall as

14. Meadors, Kelly

15. Sulfridge, Joel Lynn
16. Ball, Lonnie

17. McCure, Gary Leon

CoNonrwnE

18. Petrey, Gegory Wayne

19. Ham in, Eugene

20. Sulfridge, Dale W
21. Carr, Gary

22. \Val ker, Honer D.
23. Meadors, Ora Lyle
24, Mullis, WlliamR ,
25. Stephens, R L.

26. Sul fridge, David
27. Meadors, James

28. Penni ngton, James

Hi r ed

2/ 16/ 80
2/ 16/ 80
2/ 23/ 80
2/ 23/ 80
3/ 8/ 80
3/ 8/ 80
3/ 8/ 80
3/ 8/ 80
3/ 15/ 80
3/ 22/ 80
6/ 7/ 80
6/ 14/ 80
6/ 21/ 80
8/ 16/ 80
8/ 16/ 80
9/ 6/ 80
9/ 13/ 80
10/ 4/ 80
10/ 11/ 80
10/ 11/ 80
11/ 15/ 80
11/ 22/ 80
11/ 29/ 80
11/ 29/ 80
11/ 29/ 80
11/ 29/ 80
12/ 13/ 80
12/ 20/ 80

Appendi x C

Laid Of

5/ 16/ 80

2/ 25/ 80

4/ 24/ 80

10/ 31/ 81

11/ 22/ 80

6/ 9/ 80

2/ 28/ 81

8/ 30/ 80

Quit 9/19/81
Retired 6/28/80
2/ 20/ 82

11/ 21/ 81

9/ 3/ 80

6/ 20/ 81

5/ 23/ 81

1/ 17/ 81

4/ 17/ 82

6/ 13/ 81

11/ 22/ 80
Quit 2/7/81
Quit 3/14/81
4/ 24/ 82

6/ 20/ 81

6/ 13/ 81

3/ 14/ 81

5/ 2/ 81

4/ 24/ 82

2/ 7/ 80
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EMPLOYEES HI RED I N 1981
Enpl oyees

Archer, Jeffrey Kent
Baird, Gary Dean

El swi ck, Janes Edward
Thacker, Johnny Ray
St ephens, Marty Al an
Wl ker, Tony Cene
Lovitt, Donnie

Nel son, Robert E.
Towe, Richard

10. Sulfridge, Gary

11. Patrick, Roger

12. Kil by, David

13. King, Francis Asbury
14. Thacker, Estill

15 Morris, Allen

16. Mullis, Earl E

17. Strunk, Floyd Jr.

18. Vanover, Ricky

19. Moore, Roger Allen
20. Moore, Donald E.

21. Daugherty, Jinmy Lee

CoNonrwnE

22. Huckaby, WIliam Carl

23. Brown, G egory
24. Tackett, Billy R

25. Patrick, WIIliam Al bert

26. Tackett, Chester

27. Canmpbell, Tom

28. Canada, Lester Carl
29. Keith, Boyd

30. Mbses, Dwi ght Wayne

31. Daugherty, David John

32. Duncan, Edw n

33. Vanover, Donal d

34. Chanbers, Ganville
35. Anderson, Otis

Hi r ed

1/3/81
1/3/81
1/3/81
1/10/ 81
1/17/ 81
1/31/81
2/ 7181
2/ 7181
2/ 25/ 81
3/ 14/ 81
4/ 3/ 81
4/ 4/ 81
4/ 11/ 81
4/ 11/ 81
4/ 25/ 81
4/ 25/ 81
5/ 2/ 81
5/ 9/ 81
6/ 6/ 81
6/ 27/ 81
7/ 4/ 81
7/ 4/ 81
7/ 11/ 81
7/ 11/ 81
7/ 18/ 81
8/ 15/ 81
8/ 22/ 81
8/ 29/ 81
8/ 29/ 81
8/ 29/ 81

9/ 12/ 81

10/ 3/ 81
10/ 3/ 81
10/ 24/ 81
11/ 7/ 81

Appendi x D

Laid Of up to 12-1-82

10/ 3/ 81

6/ 12/ 82

10/ 30/ 82

1/9/82

6/ 12/ 82

5/ 30/ 81

Quit 3/14/81

Quit 12/19/81

3/ 27/ 82

7/ 18/ 81

4/ 3/ 82

Quit after 2 days

Quit 4/3/82 (Forenan)

7/11/81

after 2-1/2 days

6/ 13/ 81

Quit 12/31/81

6/ 20/ 81

8/ 29/ 81

4/ 3/ 82

6/ 12/ 82

10/ 24/ 81

Quit 8/15/81

5/ 22/ 82

6/ 12/ 82

4/ 19/ 82

Quit after 3 days

4/ 3/ 82

6/ 12/ 82

Still working at tipple

as / |aborer)

Still working as shop
nmechani c

4/ 17/ 82

4/ 24/ 82

Quit 11/21/81

6/ 12/ 81
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EMPLOYEES HI RED I N 1982
Enpl oyees

Bol t on, Don

Cheek, Curtis Lee
Ki ng, Ceorge L
Ball, Rick Layne
Ellison, Richard R
Adki ns, Daniel, Jr.
Adki ns, Danny, Sr.
Jones, Sydney

. Newport, Eldon

10. Young, Lloyd, Jr.
11. Smith, WIlliam Mrris
12. Hawn, J.B.

CoNonrwnE

Hi r ed

1/9/ 82
1/9/ 82
1/9/ 82
1/ 16/ 82
3/6/82
3/ 27/ 82
4/ 3/ 82
4/ 3/ 82
4/ 3/ 82
4/ 3/ 82
4/ 10/ 82
4/ 17/ 82

Appendi x E

Laid Of

4/ 24/ 82

4/ 17/ 82

4/ 3/ 82

3/ 27/ 82

4/ 24/ 82

6/ 12/ 82

Quit after 3 days
Quit after 3 days
Quit after 1 day
4/ 17/ 82

7/ 3/ 82

4/ 24/ 82
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Appendi x F

EMPLOYEES STILL WORKI NG FOR WH TLEY DEVELOPMENT CORPORATI ON

AS OF DECEMBER 1, 1982

Enpl oyee H red
1. MCure, R chard Bef ore 5/ 12/ 79
2. Moses, Arvil, Jr. Bef ore 5/ 12/ 79
3. Moses, |saac Bef ore 5/ 12/ 79
4. Perry, Leonidas Xerxes Before 5/12/79
5. Tramel, Arnold Bef ore 5/ 12/ 79
6. Moses, Dwi ght Wayne 8/ 29/ 81
7. Daugherty, David John 9/ 12/ 81
8. Meadors, Honer S. Bef ore 5/ 12/ 79

Type of Woirk

Foreman and Loader operator

Truck driverand | aborer

Various jobs and dozer operator

Shop mechani c

Truck driver and | aborer

Ti ppl e | aborer and dril
oper at or

Shop mechani c

Has been ill for nonths
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A LER

Boyd Keith

Danny Adkins, Jr.

LABORER
Ri chard Ellison
DOZER

Cyde H. Fol ey
| saac Mbses
Gary Baird

Ji my Daugherty
Honer Wal ker
Chester Tackett
Roger Patrick
Edwi n Duncan
Qtis Anderson
Don L.C. Bolton
Curtis Cheek
CGeorge King
Gary Hudson

TRUCK

Arvil Mbses
Del | mar Ser gent
Arnol d Tramel
James Meador s
Gary McClure
Donal d Moore
Lest er Canada
Donal d Vanover
Ri ck Bal

Ll oyd Young

8-24-81
3-25-82

3-03-82

3-09-74
3-30-74
12-29-80
7-01-81
8-09-81
8-13-81
8-31-81
9-28-81
11-04-81
1- 04-82
1- 04-82
1-09-82
Bef ore 5-12-79

3-31-78
10-23-78
4-20-79
12-11-80
6-01-81
6- 24-81
8-24-81
10-01-81
1-16-82
3-31-82

Appendi x G

Laid off 6-12-82
Laid off 6-12-82

Laid off 4-24-82

Laid of f 6-12-82
Still working as
Laid of f 6-12-82
Laid of f 6-12-82
Laid of f 4-24-82
Laid of f 4-19-82
Laid of f 6-12-82
Laid of f 4-17-82
Laid of f 6-12-82
Laid of f 4-24-82
Laid of f 4-17-82
Laid of f 4-03-82
Laid of f 4-24-82

Still working as
Laid of f 3-27-82
Still working as
Laid of f 4-24-82
Laid of f 4-17-82
Laid of f 4-03-82
Laid of f 4-03-82
Laid of f 4-24-82
Laid of f 3-27-82
Lai d of f 4-17-

of 12/1/82

of 12/1/82

of 12/1/82

82
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LOADER

Ri chard McC ure

G yde Jeffrey Fol ey
Danny Nel son

Gary Hudson

CGeorge King

MECHANI C

Davi d Daugherty

TI PPLE

James El swi ck
Marty Stephens

DRI LL

Al bert Patrick
Wayne Mbses

FORENAN

St anl ey Tayl or
Billy Tackett

9-08-81

7-02-75
5-21-79
2-02-81
11-23-81
1-04-82

12-22-80
1-14-81

2-15-82
3-22-82

8-28-79
7-06-81

Still working as of

Still working as of 12/1/82
Laid of f 4-24-82
Laid of f 4-24-82
Laid of f 4-24-82
Laid of f 4-03-82

12/ 1/ 82

Laid off 10-30-82
Laid off 6-12-82

Laid of f 6-12-82
Still working as of 12/1/82

Laid off 6-12-82
Laid off 5-22-82
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Appendi x H

H RED 1979
Before 5-12-79
Chi nn, Homer R 4-4-81
Cornett, Harold 9-15-79
Cox, Ednon Al onzo 8-22-81
Davi s, James Ronald 2-26-80
Dougl as, Robert quit 4-21-79
Dur ham Bobby quit 4-5-80
Fol ey, dyde H 6-12-82
Fol ey, dyde Jeffrey 4-24-82
Gof f, Wendel | 12-31-81
H nkl e, Janmes A 4-4-81
Hudson, Bobby Lynn quit 1-19-80
Hudson, Gary 4-24-82
McC ure, Richard still working/foreman
McKee, Marion 12-20- 80
Magee, Vernon W 9-8-79
McNei |, Kathy L. quit 11-3-79
Meadors, Honer S. has been sick for nonths
Moses, Arvil, Jr. still working/truck driver/| aborer
Moses, |saac still working/various jobs
Moses, Ricky 6- 6- 81
Nel son, Danny M chael 4-24-82
Perry, Leoni das Xerxes still working/shop nechanic
Rai ns, Andy 3-28-81
Sergent, Dell mar 3-27-82
Sergent, Ji my 12-31-81
Sergent, Kermt Dale quit 7-21-79
Thacker, Dennis Jr. 2-27-82
val ker, Edward 6-27-81
Wal ker, Raynond 3-28-81
Weaver, Charles 4-29- 80
West, Dennis 1-20-80
West, Paul D. 5-23-81
MAY
12 Lay, Lansford 12-1-79

Moses, Elias

Tramrel, Arnold still working/truck driver/| aborer
26 Hanlin, Arnold 2-6-82
JULY
14 W/l son, Donald 6-27-81
AUGUST
11 Bunch, George W 1-12-80
SEPTEMBER
1 Tayl or, Stanley A 6- 5- 82

22 Sutton, Ceorge |ex 10- 20-79

CCTOBER



6 Giffith, John Earle-laid off
but works on occasion/pilot.



~683

H RED 1980

FEBRUARY

16 Bryant, Franklin 3-27-80
Ellis, Ralph 2-25-80

23 Mpbses, Benny 4-24-80
Vanover, Edgar 10-31-81

MARCH

8 Alsip, James 11-22-80
Davi s, Ral ph 6-9- 80
Rose, Benjamin 2-28-81
Wlliford, Lester 8- 30- 80

15 Meadors, Robert E. quit 9-19-81

22 Payne, David retired

APRI L

12 Cash, Landy Russel

JUNE

7 Lawson, Bobby R 2-20-82

14 Sul fridge, Charles, Jr. 11-21-81

21 Thacker, Dallas 9-3-80
AUGUST
16 MO ure, Linda Jane still working/office
Meadors, Kelly 6-20-81
Sul fridge, Joel Lynn 5-23-81
SEPTEMBER

6 Bal |, Lonnie 1-17-81
13 MCure, Gary Leon 4-17-82

OCTOBER

4 Petrey, G egory Wayne 6-13-81

11 Ham i n, Eugene 11-22-80
Sulfridge, Dale W quit 2-7-81

NOVEMBER

15 Carr, Gary quit 3-14-81

22 Wl ker, Homer D. 4-24-82

29 Meadors, Ora Lyle 6- 20- 81
Mullis, WIlliamR 6-13-81

St ephens, R L. 3-14-81
Sul fridge, David 5-2-81
DECEMBER

13 Meadors, Janmes 4-24-82

20 Penni ngt on, Janes 2-7-80
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H RED 1981

JANUARY

3 Archer, Jeffrey Kent 10-3-81
Baird, Gary Dean 6-12-82
El swi ck, Janes Edward 10- 30- 82

Patrick, Charles David still working-attorney
10 Thacker, Johnny Ray 1-9-82
17 Stephens, Marty Al an 6-12-82

31 Wal ker, Tony Cene 5-30-81

FEBRUARY
7 Lovitt, Donnie quit 3-14-81

Nel son, Robert Ernest quit 12-19-81
25 Towe, Richard 3-27-82

MARCH
14 Sul fridge, Gary 7-18-81

APRI L
3 Patrick, Roger 4-3-82
4 Ki | by, David quit 11

K i ng, Francis Asbury qui t
Thacker, Estill 7-11-81
25 Morris, Allen quit
Millis, Earl E. 6-13-81
MAY
2 Strunk, Floyd, Jr. qui t
9 Vanover, Ricky 6- 20- 81
JUNE

6 Moore, Roger Allen 8-29-81
27 Moore, Donald E. 4-3-82

JULY
4 Daugherty, Jimmy Lee 6-12-82
Huckaby, WIliam Carl quit 10-24-81

11 Brown, Gegory quit 8-15-81
Tackett, Billy R 5-22-82

18 Patrick, WIIliam Al bert 6-12-82

AUGUST
15 Tackett, Chester 4-19-82

22 Canpbel I, Tom quit
29 Canada, Lester Carl 4-3-82
Kei th, Boyd 6-12- 82
Moses, Dwi ght \Wayne still working | aborer

SEPTEMBER
12 Daugherty, David still working shop nechanic



OCTOBER
3 Duncan, Edwi n 4-17-82
Vanover, Donal d 4-24-82
24 Chanbers, Ganville quit 11-21-81

NOVEMBER
7 Anderson, Otis 6-12-82
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H RED 1982

JANUARY

9 Bol t on, Don 4-24-82
Cheek, Curtis Lee 4-17-82

Ki ng, Ceorge L. 4-3-82
16 Ball, Rick Layne 3-27-82
MARCH

6 Ellison, Richard R 4-24-82
27 Adkins, Daniel, Jr. 6-12-82

APRI L

3  Adkins, Danny, Sr. quit 4-6-82
Jones, Sydney quit 4-6-82
Newport, El don quit 4-4-82
Young, Lloyd, Jr. 4-17-82

10 Smith, WIlliamMrris 7-3-82

17 Hawn, J.B. 4-24-82
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LAI D OFF- DI SCHARGED

1979

April 21 Dougl as, Robert

July 21 Sergent, Kermt Dal e
Sept. 8 Magee, Vernon W

Sept. 15 Cornett, Harold

Cct. 20 Sutton, Ceorge Al ex

Dec. 1 Lay, Lansford

1980

Jan. 12 Bunch, George W

Jan. 19 Hudson, Bobby Lynn

Jan. 20 West, Dennis

Feb. 7 Penni ngt on, Janes

Feb. 25 Ellis, Ralph

Feb. 26 Davi s, James Ronal d March
Mar ch. 27 Bryant, Franklin

April 5 Durham Bobby
April 24 Moses, Benny
April 29 Weaver, Charles

June 9 Davis, Ralph
June 28 Payne, David

Aug. 30 WlIlliford, Lester
Sept. 3 Thacker, Dallas

Nov. 22 Al sip, James
Ham i n, Eugene

Dec. 20 McKee, Marion
1981
Jan. 17 Bal |, Lonnie

Feb. 7 Sul fridge, Dale W
Feb. 28 Rose, Benjamin

March 14 Carr, Gary
Lovitt, Donnie
St ephens, R L.
March 28 Rains, Andy
Wal ker, Raynond

April 4 Chi nn, Honer R
Hi nkl e, Janmes A

April 6 Ki | by, David

April 28 DMorris, Allen

Appendi x |



May 2
May 2

May 3

June

June

June

June

July
July

Aug.
Aug.
Aug.

Sept .

Cect .
Cect .
Cect .

Dec.
Dec.

1982
Jan.

Feb.
Feb. 2
Feb.

Mar ch. 27

Apri |

Apri |

3

0

6

13

20

27

11

18

15

22
29

24
31

21

19

31

9

6
0
27

3

4

Sul fridge, David

Sul fridge, Joel Lynn
West, Paul D.

Wl ker, Tony Cene

Moses, Ricky

Wl ker, Honer D. (called

back 8/15/81 and laid
of f again 4/24/82).
Mullis, Earl E
Mullis, WlliamR ,Jr.
Petrey, G egory Wayne
Meadors, Kelly
Meadors, Ora Lyle
Vanover, Ricky

Wl ker, Edward

W son, Donald

Thacker, Estill
Sul fridge, Gary

Brown, G egory
Cox, Ednon Al onzo
Moore, Roger Allen

Meadors, Robert E.

Archer, Jeffrey Kent
Huckaby, WIliam Carl
Vanover, Edgar

Chanbers, Ganville
Sul fridge, Charles, Jr.

Nel son, Robert Ernest
CGof f, Wendel |

Sergent, Jimy M
Strunk, Floyd, Jr.

Thacker, Johnny Ray

Hanml in, Arnold Feb.
Lawson, Bobby R
Thacker, Dennis, Jr.

Ball, Rick Layne
Sergent, Dell mar
Towe, Richard

Canada, Lester Carl
Ki ng, Francis Asbury
Ki ng, Ceorge L.
Moore, Donald E.
Patri ck, Roger
Newport, El don



April 6 Adkins, Danny, Sr.
Jones, Sydney
April 17 Cheek, Curtis Lee
Duncan, Edwi n
McC ure, Gary Leon
Young, Lloyd, Jr.
April 19 Tackett, Chester
April 24 Bolton, Don
Ellison, Richard R
Fol ey, dyde Jeffrey
Hawn, J.B.
Hudson, Gary
Meadors, Janes
Nel son, Danny M chael
Vanover, Donald
val ker, Homer D.

May
22 Tackett, Billy R

June 5 Tayl or, Stanley A
June 12 Adkins, Daniel, Jr.
Anderson, Qtis
Bai rd, Gary Dean
Daugherty, Jimmy Lee
Fol ey, dyde H
Kei th, Boyd
Patrick, WIIliam Al bert
St ephens, Marty Al an

July 3 Smith, WIlliam Mrris

Cct. 30 El swi ck, Janes Edward
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Appendi x J

H RED 1979
Bef ore 5-12-79

Chi nn, Honer R

Cornett, Harold

Cox, Ednon Al onzo

Davi s, James Ronald

Dougl as, Robert

Dur ham Bobby

Foley, dyde H 6-12-82

Fol ey, dyde Jeffrey 4-24-82
CGof f, Wendel |

H nkl e, Janes A

Hudson, Bobby Lynn

Hudson, Gary 4-24-82

McC ure, Richard

McKee, Marion

Magee, Vernon W

Meador s, Homer S.

Moses, Arvil, Jr.

Moses, |saac

Moses, Ricky

Nel son, Danny M chael 4-24-82
Perry, Leoni das Xerxes

Rai ns, Andy

Sergent, Dell mar 3-27-82
Sergent, Ji my

Sergent, Kermt Dale
Thacker, Dennis, Jr. 2-27-82
Wl ker, Edward

Wal ker, Raynond

Weaver, Charles

West, Dennis

West, Paul D.

MAY

12 Lay, Lansford
Tramrel, Arnold

26 Ham in, Arnold 2-6-82

JULY
14 W1 son, Donald

AUGUST
11 Bunch, George W

SEPTEMBER
1 Tayl or, Stanley A. 6-5-82
22 Sutton, Ceorge Al ex
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H RED 1980

FEBRUARY

16 Bryant, Franklin
Ellis, Ralph

23 Moses, Benny
Vanover, Edgar

MARCH
8 Alsip, James
Davi s, Ral ph
Rose, Benjamin
WIlliford, Lester
15 Meadors, Robert E.
22 Payne, David

JUNE

7 Lawson, Bobby R 2-20-82
14 Sulfridge, Charles, Jr.

21 Thacker, Dallas

AUGUST
16 Meadors, Kelly
Sul fridge, Joel Lynn

SEPTEMBER
6 Bal |, Lonnie
13 McC ure, Gary Leon 4-17-82

OCTOBER
4 Petrey, G egory Wayne
11 Hamin, Eugene

Sul fridge, Dale W

NOVEMBER
15 Carr, Gary
22 wal ker, Honer D. 4-24-82

29 Meadors, Ora Lyle
Miullis, WIlliamR
St ephens, R L.
Sul fridge, David

DECEMBER
13 Meador s, James 4-24-82
20 Penni ngt on, Janes
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H RED 1981

JANUARY
3 Archer, Jeffrey Kent

Baird, Gary Dean 6-12-82

El swi ck, Janes Edward 10- 30- 82
10 Thacker, Johnny Ray 1-9-82
17 St ephens, Marty Al an 6-12-82
31 Wl ker, Tony Cene

FEBRUARY
7 Lovitt, Donnie

Nel son, Robert Ernest
25 Towe, Richard 3-27-82

MARCH
14 Sul fridge, Gary

APRI L
3 Patrick, Roger 4-3-82
4 Ki | by, David
11 King, Francis Asbury
Thacker, Estill
25 Morris, Alen
Mullis, Earl E

MAY
2 Strunk, Floyd, Jr.
9 Vanover, Ricky

JUNE
6 Moor e, Roger Allen
27 Moore, Donald E. 4-3-82

JULY

4 Daugherty, Jimmy Lee 6-12-82
Huckaby, WIliam Carl

11 Brown, G egory
Tackett, Billy R 5-22-82

18 Patrick, WIIliamAl bert 6-12-82

AUGUST

15 Tackett, Chester 4-19-82

22 Canmpbel I, Tom

29 Canada, Lester Carl 4-3-82
Kei t h, Boyd 6-12-82
Moses, Dwi ght \Wayne

SEPTEMBER
12 Daugherty, David

OCTOBER

3 Duncan, Edwin 4-17-82
Vanover, Donal d 4-24-82

24 Chanbers, Ganville



NOVEMBER
7 Anderson, Otis 6-12-82
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H RED 1982

JANUARY
9 Bol t on, Don 4-24-82
Cheek, Curtis Lee 4-17-82

Ki ng, Ceorge L. 4-3-82
16 Ball, Rick Layne 3-27-82
FEBRUARY
27 Sanms, Billy Ray 3-27-82
MARCH

6 Ellison, Richard R 4-24-82
27 Adkins, Daniel, Jr. 6-12-82

APRI L
3  Adkins, Danny, Sr.
Jones, Sydney
Newport, El don
Young, Lloyd, Jr. 4-17-82
10 Smith, WIlliamMrris 7-3-82
17 Hawn, J.B. 4-24-82

MAY
20 Ellison, Donald R



