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Federal M ne Safety and Heal th Revi ew Conmm ssi on
O fice of Adm nistrative Law Judges

EDDI E LEE SHARP, DI SCRI M NATI ON COVPLAI NT
COVPLAI NANT
V. Docket No: WEVA 82-399-D
MSHA Case No: CD 82-27
MAG C SEVELL COAL COVPANY,
RESPONDENT Stone Run M ne No. 6

DECI SI ON AWARDI NG BACK PAY, ETC

Appear ances: Eddie Lee Sharp, Elkins, Wst Virginia,
Conpl ai nant ;
John L. Henning, Esq., Elkins, West Virginia,
for Respondent;

Bef ore: Judge Moore

At the hearing in the above case respondent's safety
director, who was neither an officer of the conpany nor an owner
testified that the conpany was out of business and had no assets.
Al t hough of fered the opportunity to submt a financial statenent
subsequent to the hearing, the conmpany did not do so. Nor has it
responded to M. Sharp's post-decision claimfor back wages and
ot her expenses. Therefore, even though the judgenent may turn out
to be uncoll ectable, | amneverthel ess issuing this decision
requiring the payment of back pay and expenses. No reinstatenment
i s possible inasmuch as the conpany is out of business. If the
conpany mai ntains any records, it is ORDERED to purge those
records of derogatory material concerning the illegal discharge
of M. Sharp.

M. Sharp is not entitled to all of the back pay claimed by
him He is entitled to back pay fromthe date he was di scharged,
August 6, 1982 to the date the conpany went out of business on
January 7, 1983. This is a total of 22 weeks and one day. During
the first 2 weeks M. Sharp woul d have received a salary of $525
for each week. During the remaining twenty weeks M. Sharp
recei ved $168 a week in unenpl oynent benefits which, subtracted
fromthe sum of $525 | eaves $357. $357 for twenty weeks is $7, 140
and this, added to the $1,050 M. Sharp woul d have received
during the first 2 weeks anmounts to $8, 190 in back wages. Addi ng
payment for August 6 (at $105 per day) brings this to $8,295. M.
Sharp estimates that he drove 150 miles in connection with the
preparation of this case and at the standard rate allowed by the
United States governnent of 20.5 cents a mle the travel expenses
woul d be $30.75. The total judgenent is for $8,325.75 plus
i nterest.
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The interest will be calculated in accordance with the fornula
set forth in the Conm ssion's decision Secretary of Labor on
behal f of MIton Bailey vs. Arkansas Carbon Conpany, 5 FMSHRC
2042, 2051-2053 (Decenber 12, 1983). Copies of the 3 cited pages
fromthe decision are attached hereto and nade a part
hereof. (FOOTNOTE 1). | do not personally understand the cal cul ati ons but
| amsure that if there are assets in this case, that MSHA will
assist M. Sharp in obtaining enforcenent of the order. The
servi ces of an accountant can be secured and he should be able to
calcul ate the proper interest with the aid of a Hew ett-Packard
conputer, an abacus, and if necessary a ouija board. In any
event, the interest can not be conputed until the date of paynent
i s known.

It is hereby ORDERED that respondent pay to M. Eddie Lee

Sharp, within 30 days, the sunms nmentioned above with interest at
the appropriate rate continuing until the day of payment.

Charles C. More, Jr.
Admi ni strative Law Judge

AAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAA

~FOOTNOTE_ONE
1 In ny opinion the Comm ssion did not use the percent sign
correctly in the Arkansas-Carbona case. | have circled the

percent signs that | think should be elimnated. In attenpting to
duplicate the results set forth in footnote 15 of that opinion,
found that the percent signs caused ny cal culations to be off by
2 deci mal places. For exanple, if the annual percentage rate is
16% and using a 360 day year that the Conmm ssion prescribed, the
daily percentage rate is .04444% the figure used in

mul tiplication, however, to obtain that percentage, is .0004444.
Attachments
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The rel evant adjusted prinme rates, which we adopt as the
Conmi ssion's renedi al interest rates, are:

January 1, 1978 to Decenber 31, 1979 %(3)27 6% per year
(.0001666% per day)

January 1, 1980 to Decenber 31, 1981 %(3)27 12% per year
(. 0003333% per day)

January 1, 1982 to Decenber 31, 1982 %(3)27 20% per year
(. 0005555% per day)

January 1, 1983 to June 30, 1983 %(7)27 16% per year
(.0004444% per day)

July 1, 1983 to Decenber 31, 1983 %y(6)27 11% per year

(. 0003055% per day)

January 1, 1984 to June 30, 1984 %(7)27 11% per year

(. 0003055% per day)

Because the IRS rates of interest are announced as annua
rates, it is necessary, as explained below, to convert themto
daily rates to calculate interest on periods of |ess than one
year .13

There nust al so be a uni form nethod of conputing the
i nterest on back pay awards under the Mne Act. W have
consi dered a nunber of possible conputational approaches. W are
m ndful of the NLRB's extensive adnministrative and | egal
experience in this area. The NLRB' s general back pay methodol ogy
is sound and has met with judicial approval. The |abor bar is
famliar with this system W conclude that rather than expendi ng
adm ni strative resources in attenpting to devise a new system we
will best, and nost efficiently, effectuate the renedial goals of
section 105(c) of the Mne Act by adopting the major features of
the NLRB conputational system W are satisfied that this system
will do justice to the mner, avoid unnecessary penalization of
t he operator, and not prove unduly burdensonme for our judges and
bar to apply.

We t herefore announce the followi ng general rules for the
conput ati on of interest on back pay.

Back pay and interest shall be conputed by the "quarterly”
met hod. See Florida Steel Corp., 231 NLRB at 652; F.W Wolworth
Co., 90 NLRB 289 (1950), approved NLRB v. Seven-Up Bottling Co.
344 U. S. 344 (1953).14
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Under this method (referred to as the "Wolworth fornula," after
the NLRB' s decision in the case of the same name, supra),
conputations are nade on a quarterly basis corresponding to the
four quarters of the cal endar year. Separate conputations of back
pay are made for each of the cal endar quarters involved in the
back pay period. Thus, in each quarter, the gross back pay, the
actual interimearnings, if any, and the net back pay are

determ ned. See n. 14.

Interest on the net back pay of each quarter is assessed
at the adjusted prinme interest rate or rates in effect, as
expl ai ned below. Like the NLRB, we will assess only sinple
interest in order to avoid the additional conplexity of
conmpoundi ng interest. Interest on the anmount of net back pay due
and owi ng for each quarter involved in the back pay period
accrues beginning with the |ast day of that quarter and
continuing until the date of paynment. See Florida Steel Corp.
231 NLRB at 652. In calculating the amount of interest on any
given quarter's net back pay, the adjusted prine interest rates
may vary between the |ast day of the quarter and the date of
paynment. |If so, the respective rates in effect for any quarter or
conbi nati on of quarters nmust be applied for the period in which
they were operative. The interest anmounts thus accrued for each
quarter's net back pay are then summed to yield the tota
i nterest award.

For admi nistrative conveni ence, we will conpute interest
on the basis of a 360-day year, 90-day quarter, and 30-day nonth.
Using these sinplified values, the anpunt of interest to be
assessed on each quarter's net back pay is cal cul ated accordi ng
to the follow ng formul a:

Amount of interest = The quarter's net back pay x nunber

of accrued days of interest (fromthe |ast day of that quarter to
the date of paynment) x daily adjusted prine rate interest
factor.

The "daily adjusted prinme rate interest factor" is

derived by dividing the annual adjusted prine rate in effect by
360 days. For exanple, the daily interest factor for the present
adjusted prine rate of 11%is
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0003055% (.11/360). The daily interest factors are shown in the |ist

of adjusted prinme rates above. A conputational exanple is provided in the
acconpanyi ng note. 15

~FOOTNOTE_THI RTEEN

13 Prior to the passage of the Tax Equity and Fisca
Responsi bility Act of 1982, the I RS announced the adjusted prine
rate in October of the appropriate year to take effect the
foll owi ng February. For ease of adm nistration under the M ne
Act, however, we have bounded certain interest periods at
Decenmber 31 and January 1 rather than at January 31 and February
1. (The NLRB' s Ceneral Counsel has followed the same sinplifying
approach. NLRB Menorandum GC 83-17, August 8, 1983.)

~FOOTNOTE_FOURTEEN

14 Back pay is the anpbunt equal to the gross pay the m ner
woul d have earned fromthe operator but for the discrimnation
| ess his actual interimearnings. Bradley v. Belva Coal Co., 4
FMSHRC 982, 994-95 (June 1982). The first figure, the gross pay
the m ner would have earned, is terned "gross back pay." The
third figure, the difference resulting fromsubtraction of actua
interimearning fromgross back pay, is "net back pay"the anount
actually owing the discrimnatee. Interest is awarded on net back

pay only.

In a discrimnation case where, as here, there has been an
illegal discharge, the back pay period normally extends fromthe
date of the discrimnation to the date a bona fide offer of
reinstatement is made. (As we conclude bel ow, the period nmay al so
be tolled when the discrimnatee waives the right to
reinstatenent.)

15 The nechanics of the quarterly conputation system may be
illustrated by the follow ng hypot hetical example, in which a
mner is discrimnatorily di scharged on January 1, 1983, and

of fered reinstatenent on Septenber 30, 1983. Paynent of back pay
and interest is tendered on October 15, 1983. After subtraction
of the relevant interimearnings, the net back pay of each
quarter involved in the back pay period is as foll ows:

First quarter (beginning January 1, 1983) $1, 000
Second quarter (beginning April 1, 1983) $1, 000
Third quarter (beginning July 1, 1983) $1, 000

Total net back pay $3, 000

The adjusted prine interest rates in effect in 1983 are:
16% per year (.0004444% per day) from January 1, 1983, to
June 30, 1983;
11% per year (.0003055% per day) fromJuly 1, 1983, to
Decenber 31, 1983.

The interest award on the net back pay of each of these

quarters is as foll ows:

(1) First Quarter:



(a) At 16%interest until end of second quarter of 1983:
$1, 000 net back pay x 91 accrued days of interest
(last day of first quarter plus the entire second quarter)
X .0004444 = $40. 44
Pl us,
(b) At 11% interest for entire third quarter through the
dat e of paynent:
$1, 000 net back pay x 105 accrued days of interest (the
third quarter plus 15 days) x .0003055 = $32.07
(c) Total interest award on first quarter
$40. 44 + $32.07 = $72.51

(2) Second Quarter

(a) At 16% interest for the |last day of the second quarter
$1,000 x 1 accrued day of interest x .0004444 = $.44
Pl us,
(b) At 11%interest for the entire third quarter through
dat e of paynent:
$1,000 x 105 accrued days of interest x .0003055 = $32.07
(c) Total = $.44 + $32.07 = $32.51

(3) Third Quarter:

At 11%interest for the last day of the third quarter

t hrough date of paynent:

$1,000 x 16 accrued days of interest x .0003055 = $4.88 tota
(4) Total Interest Award:

$72.51 + 32.51 + 4.88 = $109. 90
This anpbunt is added to the total anount of back pay ($3,000), for a tota
back pay award of $3,109. 90.



