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Federal M ne Safety and Heal th Revi ew Conmm ssi on
O fice of Adm nistrative Law Judges

SECRETARY OF LABCR, CIVIL PENALTY PROCEEDI NG
M NE SAFETY AND HEALTH
ADM NI STRATI ON ( MSHA) , Docket No. KENT 83-244
PETI TI ONER A. C. No. 15-11436-03502
V.

Fari ston Tipple
KENTUCKY BLUE CQOAL COVPANY,
I NC. ,
RESPONDENT

ORDER OF DI SM SSAL
Bef or e: Judge Steffey

The proposal for assessnment of civil penalty filed in the
above-entitl ed proceedi ng seeks to have a penalty assessed for a
single violation of 30 CF.R [148.28 alleged in Gtation No.
2005380 dated Novenmber 3, 1982. The condition or practice stated
inthe citation is that "[t]he enpl oyees at this tipple have not
received the required 8 hrs. annual refresher training." Wen
respondent failed to file a reply to the proposal for assessnent
of civil penalty, a show cause order was issued on January 11
1984, requiring respondent to explain within 30 days why it had
failed to file an answer to the proposal for assessnent of civil
penalty. Respondent pronptly filed an answer on January 16, 1984,
stating that respondent has al ways received a waiver for shower
facilities and that respondent has had the use of bathroom
facilities through the ki ndness of one of respondent's enpl oyees
who lives not nore than 25 feet fromrespondent's property. There
is nothing in respondent’'s answer to the show cause order to
expl ain what a waiver as to providing shower facilities or the
use of a nearby bathroomhas to do with the sole violation at
issue in this proceeding, nanely, respondent's alleged failure to
provi de 8 hours of annual refresher training.

Section 2700.28 of the Commission's rules, 29 CF. R 0O
2700. 28, provides as follows:

A party agai nst whom a penalty is sought shall file and
serve an answer within 30 days after service of a copy
of the proposal on the party. An answer shall include a
short and plain statenment of the reasons why each of
the violations cited in the proposal is contested,
including a statement as to whether a violation
occurred and whether a hearing is requested.
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As | have explained in the first paragraph of this order
respondent's answer filed on January 16, 1984, failed to conply
with section 2700.28 of the Commission's rules. Therefore, a
second order to show cause was issued on January 25, 1984. The
| ast paragraph of that order provided as foll ows:

Respondent shall, by February 28, 1984, file an answer
to the proposal for assessment of civil penalty in
Docket No. KENT 83-244 specifically explaining why a
hearing is desired with respect to the violation of
section 48.28 alleged in Ctation No. 2005380 i ssued
Novermber 3, 1982. Failure of respondent to reply to
this second show cause order will result in ny
concl udi ng that respondent no | onger wants a hearing
with respect to the alleged violation of section 48. 28.
| shall thereafter find respondent to be in default and
respondent will be ordered to pay the full penalty of
$20. 00 proposed by MSHA

The return receipt in the official file shows that
respondent received the second show cause order on January 26,
1984, but | have received no reply to that order. Consequently, I
find respondent in default for failure to file an answer to the
show cause order issued January 25, 1984. Section 2700.63(b) of
t he Conmi ssion's rul es provides:

(b) Penalty proceedi ngs. When the Judge finds the
respondent in default in a civil penalty proceeding,
t he Judge shall also enter a summary order assessing
t he proposed penalties as final, and directing that
such penalties be paid.

VWHEREFORE, it is ordered:

Respondent, having been found in default, is ordered to pay
a civil penalty of $20.00 within 30 days fromthe date of this
order for the single violation of section 48.28 alleged in
Ctation No. 2005380 dated Novenber 3, 1982.

Richard C Steffey
Admi ni strative Law Judge



