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U S. Departnment of Labor, Nashville, Tennessee,
for Petitioner;

M chael O MKown, Esq., Peabody Coal Conpany,
St. Louis, Mssouri, for Respondent.

Bef or e: Judge Koutras
Statement of the Proceedi ngs

These cases concern civil penalty proposals filed by the
petitioner against the respondent pursuant to Section 110(a) of
the Federal M ne Safety and Health Act of 1977, 30 U S.C. 820(a),
seeking civil penalty assessments for three all eged violations of
certain mandatory safety standards pronul gated pursuant to the
Act .

The respondent contested the proposed assessnents, and the
cases were heard in Evansville, Indiana. The parties waived the
filing of witten post-hearing argunents, but their ora
argunents made on the record during the course of the hearing
have been revi ewed and considered by me in the course of these
deci si ons.

| ssues
The principal issue presented in these proceedings is (1)

whet her respondent has viol ated the provisions of the Act and
i npl enenting regul ations as alleged in the proposals
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for assessnment of civil penalties filed, and, if so, (2) the
appropriate civil penalties that should be assessed agai nst the
respondent for the alleged violations based upon the criteria set
forth in section 110(i) of the Act. Additional issues raised are
identified and di sposed of where appropriate in the course of

t hese deci si ons.

In determ ning the amount of a civil penalty assessment,
section 110(i) of the Act requires consideration of the foll ow ng
criteria: (1) the operator's history of previous violations, (2)
t he appropriateness of such penalty to the size of the business
of the operator, (3) whether the operator was negligent, (4) the
effect on the operator's ability to continue in business, (5) the
gravity of the violation, and (6) the denonstrated good faith of
the operator in attenpting to achi eve rapid conpliance after
notification of the violations.

Di scussi on
The citations at issue in these proceedings are as foll ows:
Docket No. KENT 83-66

Foll owi ng an investigation of a fatal accident which
occurred at the mne, an MSHA inspector issued Section 104(a)
Citation No. 1035414, on March 29, 1983, for an alleged violation
of mandatory safety standard 30 CFR 77.404(a). The condition or
practice described by the inspector on the face of the citation
states as foll ows:

The TD 25 International dozer was not maintained in a
safe operative condition in that the nechani smfor
stopping the engine frominside the cab was

i noperati ve.

Docket No. KENT 83-86

Fol I owi ng an investigation of a second fatal accident which
occurred at the mne, an MSHA inspector issued Section 104(a)
Citation Nos. 2075266 and 2075267, on Septenber 9, 1983.

Citation No. 2075266 alleges a violation of mandatory safety
standard 77.1000, and the condition or practice is as follows:

The operator was not follow ng the Gound Control Plan
in that: hazardous high wall conditions had not been
corrected before men were allowed to work in the area
Pit No. 001-0. This citation was issued during a fata
accident investigation. This is the responsibility of
Ben Rheu day shift,
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Gary Hul sey evening shift, Carol MIntosh,
nmorni ng shift pit foreman

Citation No. 2075267 describes an all eged viol ation of
mandat ory safety standard 77.1005, and the condition or practice
is as fol |l ows:

Loose hazardous material had not been renoved fromthe
face of the highwall in pit no. 001-1 for a distance of
approxi mately 150 feet. This citation was issued during
a fatal accident investigation. This is the
responsibility of Ben Rheu (day shift) Gary Hul sey
(evening shift), Carol MlIntosh, norning shift pit

f or eman.

KENT 83-86--Petitioner's testinony and evi dence

MSHA | nspector George W Siria, confirned that he conducted
an investigation on Septenber 3, 1982, into the circunstances
surroundi ng a fatal accident which had occurred at the mne in
qguestion the previous day. As a result of that investigation, he
i ssued two citations, and he identified copies of the citations
whi ch he issued, exhibits P-1 and P-2 (Tr. 10-11). He identified
copi es of the respondent’'s surface m ne ground control plan
exhibit P-3, and he expl ai ned why he issued citations for
vi ol ati ons of sections 77.1000 and 77.1005 (Tr. 12-15).

M. Siria confirmed that he is not a surface mning
i nspector, and while his experience is in underground m nes, he
stated that "I do know sonet hi ng about highwalls" (Tr. 16). Upon
i nspection of the 150 foot highwall in question, he stated that
"it | ooked bad," and while conceding that he never worked as a
surface mne inspector, he confirmed that MSHA I nspector Herald
Ul ey and Subdistrict Manager Hudson Sorrel were wi th himwhen he
conducted his investigation (Tr. 17).

M. Siria reviewed his G tation No. 2075266, for a violation
of section 77.1000, and when asked why he did not nmake any
negl i gence findings on the face of the citation which he issued,
he replied "I don't really know why," and that "it |ooks |ike
made a m stake here" (Tr. 18). He stated that he intended to mark
"hi gh negligence.” He confirmed that the respondent abated the
citation in a tinmely manner (Tr. 20).

On cross-exam nation, M. Siria testified as to his
background and training, and he confirmed that in the prior
two-year period he had not inspected any surface mnes, but only
conducted one prior fatality involving a surface m ne highwall
(Tr. 24).
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M. Siria described the mne highwall in question as being 70 to
80 feet high, and he described the nethods used to strip the
overburden. He stated that the Iength of the highwall was sone
1000 to 1500 feet, but he had no idea how long it had been in
pl ace, nor could he recall the prevailing weather conditions
prior to the accident (Tr. 26). He indicated that his main
obj ective in conducting an inspection of the highwall would be to
| ook for |oose, overhanging rock, and to determ ne whether it had
been renoved (Tr. 27). He conceded that a rockfall could occur
wi t hout any prior danger signs being noticed (Tr. 28), and he
conceded that prior to the accident in question he had never

previously inspected the highwall in question (Tr. 28). He al so
conceded that a rockfall could change the condition of a
hi ghwal | , but that he did observe | oose, hazardous materials on

the highwall in question after the accident (Tr. 29).

M. Siria stated that with the exception of the cited 150
foot highwall area, the remaining portion of the highwall | ooked
properly scal ed, and when asked "Can you see any reason why that
150 area woul d not be properly scaled? " he replied "no" (Tr.
29). M. Siria confirmed that the basis for his opinion that the
hi ghwal | was dangerous was that sonmeone was killed by a rock
which rolled down and struck the victim (Tr. 32). However, he
i ndi cated that he woul d have issued the citation even if the
accident had not occurred, and this was because of his
observation of the condition of the highwall. After the accident,
he believed the highwall |ooked safer because the stripping
shovel had "brushed the highwall out and knocked the | oose rocks
away" (Tr. 33). He confirned that he had not observed the
conditions of the highwall prior to the accident, and that he
only observed it after the accident occurred. He conceded that a
rockfall can change the appearance of a highwall, but that any
such changes would only occur in the imediate fall area and not
along the entire 150 length of the 80 foot highwall in question
(Tr. 35). M. Siria also stated that the condition of the
hi ghwal | was such that he woul d have issued a violation even if
there were no fatality (Tr. 35).

In response to further questions, M. Siria stated that he
had no knowl edge that mners M ke Montgonery or Robert Penrod
were told to work in the accident area knowi ng that the hazardous
hi ghwal | condition existed. M. Siria confirned that his belief
that a hazardous highwall condition existed prior to the accident
was based solely on his observations after the accident occurred
(Tr. 36). M. Siria described the rock which struck the victim as
four foot wide, and he stated that the rock "was rolling as it
struck the victint (Tr. 39).
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MSHA | nspector James Uley, testified that he is a supervisory
surface mning i nspector. He confirned that he was sunmoned to
the m ne approximately 15 to 20 m nutes after the accident in
guestion, and that he was at the mine on Septenber 2 and 3, 1982.
VWhen he arrived at the pit area on Septenber 2, he went to the
acci dent scene and he observed the rock which struck the victim
The victimwas still there, and the accident scene had not
changed fromthe tinme he was called until his arrival. He
identified the citation issued by Inspector Siria (Tr. 56).

M. Uley described the highwall as he observed it when he
arrived at the scene on Septenber 2nd as follows (Tr. 57-59):

A. The highwall at the tinme we |ooked at it had an area
near the top where a rock had turned | oose and fallen
into the pit. It was a little bit rough for an area of,
oh, 150 feet long in the area where the acci dent had
occurred.

Above the highwall there was an area approxi mately 150
feet long where the dirt or soil had not been drug off
by the bucket of the stripping shovel the way that it
usual | y had been done.

Q If I understand you correctly, are you stating that
the face had not been cleaned for 150 feet?

A. | wuldn't say that it had not been cleaned. It was
just a little rough.

Q kay, and that on top of the highwall it hadn't
been- -

A. The top of the highwall had not been drug off, to
use the termthat we use, with the bucket of the
stri ppi ng shovel .

* * *

Q Were you able to determ ne whether the fatal
accident in this case, the rock falling, caused the
rough condition of the highwall that you observed?

A. No, the rock falling didn't cause the condition
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Q And prior to your meking that statenent--

A, Well, the rock that turned | oose and canme down, cane
down the highwall in the area where the fatality
occurred, but the area of the highwall that was a
little rough was approximately 150 feet |ong.

Q Okay. Did it enconpass the area where the rock had
fallen?

A Yes.

Q Didthis rock fall mdway that area or to one side
or the other or do you renenber?

A. | believe it was nearer the west end of the area.

Q And was that an area further renoved fromthe mning
operations goi ng--was the mning operations nmoving from
west to east or east to west?

A. At that tine the shovel was stripping fromwest to
east .

M. Uley stated that if the condition of the highwall as he
observed it after the accident had | ooked that way prior to the
accident, he believed it would have been a violation as stated by
Inspector Siria in the citation. M. Uley confirmed that he was
famliar with the respondent's ground control plan, and he
confirmed that no mne inspection took place prior to the
acci dent on Septenber 2, and his inspection and on Septenber 3,

i ncl uded only the accident scene (Tr. 61).

On cross-exam nation, M. Uley stated that his prior
surface mning experience was in connection with "engi neering
work" with a stripping contractor or as an "engi neering
techni ci an" in underground mnes. He confirmed that he has never
served as a pit boss, operated a stripping shovel, or worked in a
surface mne (Tr. 62-63). He also confirned that M. Siria does
not work for himin his normal inspection duties (Tr. 63). He
went on the describe several conditions which change the
appearance or condition of a highwall (Tr. 64-68).

M. Uley confirmed that he personally questioned no one
about the highwall conditions during the fatality investigation
and that M. Siria did nost of the interviewing. M. Uley
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al so confirmed that he had no personal know edge of the condition
of the highwall prior to the accident, and that he did not know
whet her or not |oose, hazardous materials were in fact present on
the highwall for a distance of 150 feet prior to the accident

(Tr. 69). He did state that he inspected conpany records
pertaining to the condition of the highwall for the dates prior
to the accident, but had no copy of those records, could recal

no particular notations for the pit in question, and could recal
no statements to the effect that the highwall was a "rough area"
(Tr. 69-70). He also could not recall being contacted by any NMSHA
assessnment officer concerning the condition of the highwall after
the citation was issued (Tr. 71). He then explained that he did
recall such a contact, and he also recalled that with the
exception of the 150 area, the highwall was in generally good
condition (Tr. 72).

In response to further questions, M. Uley believed that
assum ng no acci dent occurred, the highwall was in such a state
that required it to be scaled. He was al so of the opinion that
m ne managenment shoul d have known that it should have been scal ed
(Tr. 73). He further explained his position as follows (Tr.
74-82):

JUDGE KOQUTRAS: Now when they take that bucket and scrap
the highwall, am1 to assume the purpose of that is to
t ake down any | oose, unconsolidated material ?

THE W TNESS: Yes, sir.

JUDGE KOQUTRAS: Now |l et's assune that a m ne operator
takes the bucket, and let's assune that in this case

t he bucket had acraped the entire 150 feet across this
hi ghwal | , scraped it, and then the rock fell. Wuld
they then be susceptible to the charge that they hadn't
properly scal ed the highwall?

THE WTNESS: No, sir.

JUDGE KQUTRAS: I n other words the scraping with the
bucket, is that an acceptable nmeans of scaling down and
t aki ng down | oose, unconsolidated material ?

THE WTNESS: It is at the top of the highwalls.

JUDGE KQUTRAS: So you just assune that that bucket is
goi ng to nake the swi pe and take everything?
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THE WTNESS: No, sir, the bucket is also
used to run up the face of the highwall to
renove | oosened dirt.

JUDGE KOUTRAS: Was there any indication in this case
that there was any overhanging material ?

THE W TNESS: No, sir.

JUDGE KOUTRAS: kay. Now let's assune that the bucket
had done the required cleaning of the area that you
descri bed as rough; am1 to assunme that that scraping
process al so woul d have taken out the rock that
subsequently fell?

THE WTNESS: It is a possibility but no guarantee

JUDGE KQUTRAS: | assune the bucket just scrapes rather
t han digs.

THE WTNESS: Yes, when it is scaling a highwall.

JUDGE KQUTRAS: Am | al so to assunme then when we use the
term "unconsol idated | oose" we literally mean that. |
mean it doesn't literally go in and dig out big rocks,
does it, that are inbedded into--

THE WTNESS: No, sir. Usually the material has been
shot and is small, |oose, and unconsolidated with no
| arge boulders in it.

* * *

MR, STEWART: | guess if the crack appeared suddenly, |
woul d agree that managenment can't know about the crack
appeari ng suddenly.

JUDGE KOQUTRAS: Ckay.

MR STEWART: But managenent certainly can know from
working in the area what conditions may lead to the
cause of these sudden cracks that they | ater claimthat
t hey had no way of know ng.

JUDGE KQUTRAS: And you say the rough condition of the
highwal | as it existed shortly after the incident |ed
the inspectors to believe that they hadn't scaled it

properly.
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MR STEWART: That is correct.

JUDGE KOQUTRAS: And that had they scaled it properly the
crack woul dn't have appeared, the rock woul dn't have
fallen, and the man woul dn't have been kill ed.

MR STEWART: That is our basis.
JUDGE KQUTRAS: That is right.

MR, STEWART: But we are not necessarily saying that had
they scaled it properly the crack would not have
appeared, in fact.

JUDGE KOQUTRAS: That is right. So had they scaled it
properly there wouldn't have been a citation, correct?

MR STEWART: That is correct.

JUDGE KOUTRAS: kay. Had they scaled it properly in the
eyes of these two inspectors, in the eyes of MSHA, then
t he crack suddenly appeared, and the rock fell, and the
man gotten killed, then they wouldn't have been cited?

MR, STEWART: That is ny understanding of their
testi nmony.

JUDGE KOQUTRAS: kay. If you look at this narrative
finding, it says, "The crack in the highwall appeared
suddenly after the exam nation had been nade"- -

I don't know what exam nation they are tal king
about - -"t heref ore managenent was not aware of it, and
allowed the man to work in the area.” Now that is
totally nonsensical. And not only that it is nonsense
because | don't understand it--

MR MKOMN: Well, Your Honor--

JUDGE KQUTRAS: | understand it. That is not evidence, |
amjust reading fromthe narrative finding of the
speci al assessnent officer nunber code name 21, whoever
he is. If you ever find out, tell himwhat | said about
hi s assessnent.
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MR, STEWART: | certainly will, Your Honor

JUDGE KQUTRAS: The other thing that he concluded is
that if the operator had not allowed nen to work in the
area prior to correcting hazardous highwall conditions
t he acci dent may not have occurred.

So here in the citation is that hazardous hi ghwal |
condi tions had not been corrected, neaning the rough
area which you claim MSHA cl ai ms, shoul d have been
scal ed and taken down and taken care of.

Robert W Penrod, testified that he has been enpl oyed at the

mne in question as a "shooter,"” and that his duties entai

| oadi
t hat
base

ng and bl asting, but that he is now a wel der. He confirned
on Septenber 2, 1982, he was working as a shooter at the
of the highwall pit in question. He stated that the victim

was a good friend of his, and M. Penrod described the condition
of the highwall as follows (Tr. 88-95):

Q M. Penrod, did you have an occasion to | ook at the
hi ghwal | prior to the death of your fellow enpl oyee?

A. Yes, sir, | did.

Q In the area in which you were working in?

A. Yes, sir.

Q Wuld you describe to the court what it |ooked like.

A. At the time when we noticed the highwall we--just a
little before the accident, we had noticed a big crack
inthe wall, and we was watching it because you could
tell that there was a little bulge there, but it was
cracked. And at the tine we didn't see it worKking--and
what | mean working is that when you see a part of the
hi ghwal | starting to work it usually has dust; it

usual ly I ooks like a little streamof dust flow ng from
it, and we know then that the wall is working; and we
kind of avoid the area. And at the particular area that
we had been in, the highwall hadn't been scraped or

scal ed, what we call, you know, kind of clean and | oose
material; it hadn't been. It was ahead of us, but at
the area that we was at at that time it was not.
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Q How do you know it hadn't been?

A. Wll, frombeing in the pit many tinmes or around the
m nes as much as we have, you can tell from |l ooking at
it. In some instances you can tell when they've scraped
the highwalls, the teeth marks, and at the top
especially on a highwall like this, is rounded off

i ke, you know where they drag the bucket back over the
hi ghwal | to break | oose all the | oose material. You
could tell by |looking at the highwall.

Q So how were you able to tell that this one hadn't
been scaled at the location that you worked in?

A In the location we had, it was obvious you could
tell because of the highwall we was at there was | oose
material; and plus right down fromit you could tel
where it was, where they had been draggi ng the highwall
and cleaning it. But at the area we was at, they hadn't
done it.

Q Okay. Were you instructed to work in that area?

A. Yes, sir, at the tine. Yes, sir.

Q Who instructed you to work there?

A Well, our drill foreman at the tine was Bob Barrett.
Q Bob Berry?

A

Bob Barrett.

* * *

Q Now you stated that you observed a crack in the
hi ghwal | but didn't see it working.

A. No, sir, | didn't see it working.

Q What--did you observe any other changes in the
hi ghwal | ?

A. No, sir, not at that time | didn't.

Q At any tinme?
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A Well, right before the--1 nean, if

you are tal king about right before | seen

the rock hit him you know, | had turned

around and | ooked; and it all broke | oose and

cane down.

Q And you saw the rock actually strike the victin®
A. Yes, sir.

Q When you saw it com ng down, what did you do, if
anyt hi ng?

A Well, | had just talked to Mke; and he wal ked away
fromthe truck; and | had to walk to the back end--

JUDGE KQUTRAS: Who was M ke?

THE WTNESS: M ke Dulin, the man that was killed

JUDGE KQUTRAS: Ckay.

THE WTNESS: And | turned back and | ooked, and | | ooked
up, and I seen this rock falling, and hollered for M ke
to run, and | took one step towards him-1 don't know
why--but he never did hear me because of the drills that
we work beside are so loud that he didn't hear ne.

And he | ooked up, and he seen them coning, and he
turned around and took one step, and the rock just

wi ped hi m out.

Q And you say the drills were operating at the tinme?
A. Yes, sir, at the tine.

Do you know what position M. Dulin was enployed in?
He was a shooter, as | was.

The sane?

Yes, the sane.

o »>» O > O

How far away fromthe base of the pit were you at
he tinme the rock broke | oose?

—
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THE WTNESS: Are you saying fromthe base
of the highwall?

MR STEWART: Yes.

A. (By M. Penrod) | was standing about twenty five to
thirty feet away fromthe highwall.

Q CQut away fromit in the pit area?

A Yes, in the pit area.

Q Do you recall--Wthdraw that question. Do you know
t hat distance the highwall had not been scraped, in
your opi ni on?

A No, sir.

Q Do you have an approximate di stance it was?

THE WTNESS: Ch, you nean the length of it?

MR STEWART: Yes.

A. (By M. Penrod) Really no.

Q Was it 10 feet, was it a long way, or a short way?

A Well, if you are tal king about the area we were in,
it could be 150 to 200 feet, you know. The area we
drilled in, the area we drilled in that day was all in

that area, so | would say it would be 150 maybe 200
feet, that area we was in.

Q And had the highwall been scraped in any of that
area?

A. Not in the area we was at, no, sir.

Q So that is approximately 200 feet that the highwall
had not been scraped.

A. Yes, sir.

Q Now within that 200 feet where did this rock break
|l oose? Did it break |loose in the mddle or what?
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A. Yeah, | could say it was in that area or
maybe |ike closer to the part where it had
scraping on it. It was close to the mddle
of the area that we was in. | can renmenber.

Q So if I understand you, you observed the highwall
bef ore the accident.

A. Yes, sir.
Q And you saw it after the accident.
A. Yes, sir.

Q Were there any other changes in the highwall after
the rock broke | oose?

THE W TNESS: You nean- -
MR, STEWART: Throughout the entire |ength.
A. (By M. Penrod) Not that | know of.

Q Did rock break | oose any place el se al ong that
hi ghwal | that you observed?

A. Not that | can renmenber, no, sir.

Q M. Penrod, did you report the condition of that
hi ghwal | to anyone?

A. Not at the tinme, no, sir, | did not.
Q And why not?

A. Because fromthe tinme we noticed the crack until the
accident there wasn't that nuch tinme in between it, you
know.

Q What about the overall condition of the highwall in
the area you were working in? Wiy didn't you report
t hat ?

A Well, it was, | nmean, I'mnot saying | failed in the
reporting it; but it was obvious everybody could tel

by | ooking at it. You know, it had never been scraped
or anything but--

Q Was Peabody Coal Conpany in a habit of failing to
scrape the highwall?
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Wl l, they had failed before, yes they have.

A
Q But that is not, is that sonething they usually do?
A. Yeah, they usually scrape the highwall.

Q They usually scrape it.

A. Yes, sir.

Q Do they usually clean off the top?

A. Yes, sir.

Q Do you know any reason why that hadn't been done on
Sept enber 27

No, sir, | do not.

Was the shovel there?

Yes, sir.

Was it operating?

> o >» O >

Yes, sir.

On cross-exam nation, M. Penrod confirned that he is a
menber of the mine safety conmttee, and has served as chairnman
However, he resigned and was not a nenber at the tinme of the
hi ghwal | accident. He stated that he was aware of his right to
refuse to work in an unsafe environnent. He confirnmed that he
knew t he accident victimfor four years and considered himto be
an experienced mner and safe worker. M. Penrod al so considers
hinself to be a safe worker (Tr. 98).

M. Penrod confirmed that he was in the pit on the day of
t he accident and that he visually observed it while there. He
stated that he usually "keeps an eye on it" while working in the
pit, and even though it is the pit foreman's job to inspect the
hi ghwal |, M. Penrod indicated that he personally watches it (Tr.
99). M. Penrod confirned that he was aware of his safety rights
on the day of the accident, and when asked why he did not report
the highwall conditions to nanagenment, he responded as foll ows
(Tr. 100-101):

Q Now, when you noticed this area that you considered
not to be properly scaled, why didn't you report it to
managenent ?

A. Because at the tinme | didn't pay that nuch attention
to--
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JUDGE KQUTRAS: Hold it just a mnute.
Al right. Go ahead.

THE WTNESS: As | went to the pit, | noticed the

hi ghwal | . But as we do a lot of things, we--on our daily
routi ne you go ahead and work; and you just kind of
watch it.

It's just--a lot of things |ike anybody el se's job,
sonmetines it's a daily thing that happens. You just
don't pay much attention to it.

M. Penrod confirmed that the shovel operator scales the

hi ghwal | as he "dead- heads" back after exposing the highwall, and
that this is done to take down | oose material on a bad wall. He
al so indicated that "sonmetines after you strip a wall it wll

break | oose again. It happens down there" (Tr. 102). He did not
observe the shovel operator either scale or not scale the

hi ghwal | in question, and he relied on what he observed after the
accident. He confirmed that highwall conditions may change and
may vary, and that this is due to sandrock and nmud whi ch may be
encountered during the stripping operation (Tr. 102).

M. Penrod stated that approximately 15 or 20 minutes before
t he acci dent occurred, he "noticed there was a problemwith this
crack."” He confirned that he and the accident victimengaged in
some "joking conversation," and he explained further as foll ows
(Tr. 104-106):

A. No. He--like | say, he was--he was aggravated or
somet hi ng because | told himabout getting the Red
Hots. And we was making light. And he turned around and
wal ked over to his truck.

Q So you didn't feel that this was such a dangerous
condition that you needed to report it to your
supervi sor ?

A. Not at the tine, no.

Q And you didn't report it to your supervisor or any
concern that you had about that area that was not
properly scal ed?

A. W hadn't did it, no, sir.
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Q How far into the shift was this accident,
did it occur?

A | don't know It was about 2 o'clock, | recon. I'm
not sure about that.

Q And what tine does your shift start?
It starts at 8:00.
And when does it end?
Four o' cl ock.

A
Q
A
Q So it was near the end of your shift?
A. Pretty close to the end.

Q

. Have you ever known M. Dulin to work in an unsafe
condi tion?

A. Tinmes |'ve been around him no, he wouldn't work in
no unsafe conditions that | could think of. No, sir.

Q How about you? Have you ever worked in unsafe
condi tions?

A. 1've been in them yes, sir.

Q Okay. Have you--did you feel that you were in unsafe
conditions that day?

A. Wen?
Q Prior to the accident occurring

A | say this is the everyday routine. Wen you go into
the pit, sonetinmes you just don't pay no attention to
it--because not trying to change sone--but if you have to
worry about it all the time, you can't stay in there.

It would drive you nuts. So you just go ahead and do it
and not worry about it. You just

Q But you are aware that you could have refused to
wor k?

A. Yes, sir.



~959
Q And you did, in fact, fail to report to M. Barrett--

A. Yes. Fromthe time that | spotted the crack unti
Dulin was killed, I didn't--the thought of getting the
Red Hots and that part of ny job that I was doing,
failed to report it.

In response to further questions, M. Penrod indicated that

after a highwall is scaled or stripped, it can still break |oose,
and he could not renenber whether the highwall in question had

recently broken | oose. He believed that his supervisor should be
able to tell if a highwall had been scal ed or unscaled, but this

woul d depend on how | ong he was present in the pit area (Tr.
107).

M. Penrod stated that at the beginning of his work shift on
the day of the accident, the highwall |ooked like it was not
scal ed, but he observed no crack. The crack appeared |ater at the
end of the shift, but he detected no novenent of the rock and
said nothing to the accident victimabout the crack. M. Penrod
did not know whether or not the victimsaw the crack (Tr. 109).

M chael R Montgonery, confirmed that on Septenber 2, 1982,
he worked at the mine in question as a shooter, and was worKking
inthe pit with the accident victim M. Mntgonery indicated
that he had worked as a shooter for about two nmonths prior to the
accident, and during that tinme worked with the victim (Tr. 112).
M. Montgonery confirmed that he observed the highwall in
qguestion during his shift, and he stated as follows (Tr. 113).

Q M. Mntgomery, did you have an occasion to observe
the highwall prior to this fatal accident?

A. That norning | |ooked at the highwall |ike
normal |y do. | checked the highwall just |looking at it.
The highwall in that particular area wasn't scal ed

really good; but, you know, there was a |lot of the
pit--it didn't |ook any worse than it had been | ooki ng
com ng up through the pit. | didn't observe anything
hangi ng | oose.

Q How did the top of the highwall |o00k? Did you have
any occasion to go to the top of the highwall?
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A. 1 wasn't up on top of the highwall
that particular day. The only observation
that I got was fromthe bottom You know,
just looking up | didn't notice anything
that | oose that norning.

Q Had it been dragged?

A. Ah, | guess it had. But in that particular section
it wasn't--it hadn't been done as cleanly as it had in
sone ot her areas of the wall.

Q Now, did you observe the fall of the rock that
struck M. Dulin?

A. Yes. | was watching M. Dulin--well, I was | ooking
over towards that drill. It was getting on to 4 o' clock
in the afternoon. And normally we were getting ready to
put off a shot then, and so we were trying to keep our
patter squared up,--1 don't know whether you are
famliar or not--

Q No

A --with the term nol ogy. But, anyway, | was | ooking
over towards the drill. And | was watching M. Dulin.
wat ched himload the hole. And I was just seeing where
the other drill hel per was. And, yeah, | saw the rock
as it was about two-thirds of the way down the wall
there. | sawit. And, of course, | yelled; but I was
inside the drill with the thing running and everyghint,

so he--there wasn't any way with all the noise and
everything. But | sawit.

M. Montgonery stated that at the tine he saw the rock
strike the victim he was in an encl osed cab some 70 feet from
the highwall and that the victimwas approximately 50 feet away
fromhim The stripping shovel "was on up the pit a pretty good
di stance,” and he estimated that it was 400 yards away. He
confirmed that he observed no rocks fall fromthe highwall during
the tine prior to the one that struck the victim (Tr. 116).

On cross-exam nation, M. Mntgonmery confirned that he is a
UMM nenber and that he considers hinself to be an experienced
surface mner. During the time he worked with
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the victim he found himto be an experienced mner and a safe
worker (Tr. 118). He further described the condition of the

hi ghwal | as follows (Tr. 118-120):

Q Now, you stated on direct exam nation that the

hi ghwal | had been dragged but not as cleanly as the
ot her sections of the highwalls. Wat do you nean by
dragged exactly?

A. Well, as | understand it, they take the bucket--1've
wat ched them-they take the bucket and go up to the top
of the wall. And they will drag all the |oose stuff.
And in that particular area, it wasn't as cleanly--I
mean, there was stuff up there, but it wasn't--1 didn't
observe it to be hanging |oose. It wasn't--sonme places
where they clean it off, you know, it |ooks like a
dozer has been along there. You know, they really have
done a good job of it in certain area.

Q So you were saying that this was dragged but just
not as well as in certain other areas?

A. Right.

Q And you stated--did you see any | oose material on the
hi ghwal | ?

A. 1 didn't observe any | oose material about to fall.

You know, there was stuff sitting up there. But from
where | was at ny vantage point, you know, - -

Q What woul d have happened if you woul d have seen
| oose material ? What woul d you have done?

A. | would have notified nmy foreman
Q Okay. Wuld you have gotten out of the pit?
A. Wuld | have gotten out of the pit?

Q Yes. Wuld you have gotten away fromthat area?



~962
A. 1 would have gotten away fromthe wall,
yes. | probably wouldn't have gotten out
of the pit. But I would have gotten what
| consider a reasonable distance fromthe wall.

Q But you never had any occasion prior to M. Dulin's
accident to report a hazardous condition to nne
managenent ?

A. Ever or--
Q No, | nean just that day.
Q That day. No. Huh-uh

M. Montgonery indicated that mne managenent usually took
care of previous safety conditions he has reported, and he stated
that he is not afraid to make conplaints. He confirmed that his
supervisor was present in the vicinity of his work area at | east
a half an hour prior to the accident, and while he had an
opportunity to report any unsafe condition to his supervisor at
that time, M. Mntgonery stated "I hadn't observed anything to
report"” because he was in the drill (Tr. 121). M. Montgonery
confirmed that the respondent has corrected highwall conditions
in the past, that the highwall is scaled by the shovel for safety
reasons, and that highwall conditions do change and he expl ai ned
t hose changes (Tr. 121-122). He confirnmed that he had no
i ndications prior to the fatal rock fall that it was going to
fall (Tr. 122). He also confirned that the highwall was danp,
that conditions were wet, and that "the highwall had been dragged
to sonme extent." However, he stated that "I didn't see anything
about to fall"™ (Tr. 123).

In response to further questions, M. Mntgonmery stated that
since he was in a drilling machine in the mddle of the pit, he
woul d not have observed the highwall as close as a chooter, and
he descri bed what he observed as follows (Tr. 125-126):

A. Well, that day, you know, when | |ooked at that that

nor ni ng--you can look at a wall and tell if they' ve done
anything to it or not, you know They had done sone
work on it.

Q Was that--
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A. I'"'mjust saying that it wasn't as clean
as it was in other areas of the highwall.

Q Because the area that you were working in, you say,
was not as clean as others?

A Right. I think right up in front of us there was
clean area. | don't renenber real well, but it seens
like there was an area that was really scal ed nice
right up past that, you know.

Q Past that area, towards the direction you were
goi ng?

A. Yeah

* * *

A. From just what | have observed, nornally once they
have renoved the overburden as far over as they are
going to renove it, they usually, as they nove the
machi nery up, they will scale it as they go, you know

And at Tr. 127-128:

JUDGE KOUTRAS: Did you at anytime have any conversation
with M. Penrod or M. Dulin concerning the condition
of the highwall?

THE W TNESS: Not concerning the condition of the
hi ghwal | .

JUDGE KOQUTRAS: Several times in response to questions
of either Counsel MKown or M. MKown asked you with
regard to whet her or not you observed any | oose,
hazardous rock, your response was: Nothing that |ooked
like it was going to fall

THE WTNESS: | guess you want a clarification on that?
JUDGE KOQUTRAS: Yes. And ny foll owup question to that
is do you usually wait until the rock starts falling
before you consider it to put you in peril?

THE WTNESS: No. No. The only thing that | can say is
that the wall had not been good for some time up to
there. By that, | nmeant that it didn't | ook any worse
to ne that particular day that it had been I ooking.
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JUDGE KQUTRAS: All right.

THE WTNESS: | felt that it had not been scaled as well
as it should been. But, you know, we'd been living with
it.

JUDGE KOUTRAS: Based on the condition of the highwall

t hat you observed that day, what if M. Barrett had

said to you, Mke,--if | can take the liberty of calling
you M ke--M ke, instead of putting you on the dril

today, we're going to nake you a | oader and a shooter
Whul d you have insisted that the highwall be scraped
better than it was, or would you have any fears of

goi ng and wor ki ng and doing the job of |oading and
shoot i ng?

THE WTNESS: If | had been M. Dulin, it would be ne
i nstead of hi mbecause | woul d have done the job.

didn't observe anything--I1"Il put it this way: Once |
sat on that drill, | didn't |ook at the top of that
wal I during the day because of where | was at. | didn't

have any need to. Maybe | should have, to hel p watch
for my fellow workers; but | was in the mddle of the
pit; I was a safe distance fromit; and | didn't feel--1I
just didn't observe the wall. If I had been a shooter,

I know that | would have watched that wall closer

JUDGE KOQUTRAS: Well, okay. But the question was: If it
wasn't as clean as it usually is, would you have
insisted that they make it a little cleaner before you
proceeded to work as a driller or |oader?

THE WTNESS: If | had seen that falling off a wall,
yeah, | would have gotten out of the area.

KENT 83-86--Petitioner's testinony and evi dence

MSHA | nspector George Siria confirmed that he issued
Citation No. 2075267 on Septenber 3, 1982, exhibits P-5 and P-6,
citing a violation of section 77.1005 for failure by the
respondent to renove | oose hazardous materials fromthe highwall
in question. He confirmed that the citation was issued at or
about the sane tine as the previous one
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and that it concerned the sane highwall condition connected wth
the fatal accident. M. Siria stated that the highwall appeared

"to be loose"” and that "I figured if it was | oose it was
hazardous to anybody worki ng underneath it." He described the
hi ghwal | as bei ng conposed of dirt, topsoil, and |inmestone, and

he indicated that "it was just |oose material that had not been
scaled of f" (Tr. 132).

M. Siria stated that in his opinion, the top of the
hi ghwal | had not been scaled or "cleaned off,"” and he confirned
that he found "high negligence" because "it was very obvious to
me and | thought it should have been to the conpany al so" (Tr.
133). He stated that the 150 foot area which he cited did not

appear to be scaled at the top or face of the highwall, and that
he saw | oose rocks. He also stated that "If | had been working in
the pit, I would have been afraid of it" (Tr. 135).

On cross-exam nation, M. Siria conceded that he has never
observed the stripping shovel at the pit in question, and he
confirned that he never observed the shovel scale or not scale
the highwall in question, and that he relied on what he observed
fromthe top and bottom of the highwall after the accident. He
i ndicated that his opinion that the highwall had not been scal ed
was based on his observations of |oose rock and adjacent area
whi ch had not been scaled (Tr. 136). Based on his experience, he
bel i eved the highwall to be "obviously dangerous"” (Tr. 137). He
stated further that he observed overhangs and cracks in the 150
foot highwall area in question, and did not believe that the
hi ghwal | was ever scaled and that he sinply did not notice it
(Tr. 138). He confirned that during abatenent "they really did a
good job" of scaling (Tr. 140).

MSHA | nspector James H Uley confirned the citation issued
by Inspector Siria, and he also confirmed that on Septenber 3,
1982, he wal ked the top of the highwall in the area where the
fatal rock fall accident occurred. He described an area
approxi mately 150 feet | ong "where the | oose material on top of
the highwall had been partially dragged off." He stated that the
stripping shovel had dragged sone of the | oose material off, but
that in the inmediate face area where the rock fell it was "a
little rough” (Tr. 150). When asked to explain further, he stated
that the material he observed at the top of the highwall "was
there in its normal state. It was there when the Earth was
fornmed, | guess; and it had not been renmoved" (Tr. 151). He then
stated that no one fromthe conpany expl ained to himwhy that
area | ooked different from other areas which had been dragged or
scal ed, but that he recalled no conversations with any conpany
of ficials about the citation which was issued (Tr. 151).
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On cross-exam nation, M. Uley stated that part of the 150 foot
hi ghwal | was scal ed and part was dragged, and he was of the
opinion that there was a difference in these two procedures. He
was of the opinion that "maybe sonmebody got a little behind or in
a hurry, and they failed to drag the top of the highwall the way
they had been doing it in the past,” but he conceded that he did
not interview any of the stripping shovel operators (Tr. 153). In
response to further questions, M. Uley stated as follows (Tr.
155-156):

Q How do you define overhang?
A. How do | define overhang?
Q Yes.

A. An overhang woul d be an area of the highwall that
protrudes out past the average face of it. And it would
have an area beneath it so that it could turn | oose and
fall

Q Did you see overhangs on this 150-foot area?

A. Yes. There were sone areas that could be defined as
over hangs.

Q And how do you identify material as being | oose and
unconsol i dat ed? What do you rely on to cone up with
t hat concl usi on?

A. Wll, |oose and unconsolidated material to ne woul d
be material that had been drilled and shot that was
ready to be stripped by the strip shovel. Also there
can be geol ogi c deposits that are | oose and
unconsolidated in their normal state.

Q And, of course, you didn't see the shovel nake a
pass through that area of the highwall?

A. No, sir.

Q And, of course, you didn't see the condition of the
hi ghwal | prior to the accident occurring?

A No, sir, | didn't.
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Respondent' s testi nony and evi dence-- KENT 83-86 and KENT 83-66

Kerry Teague testified that he was a drill foreman on the
day of the accident in question, and that he observed the
hi ghwal | and was | ooking for | oose material. He stated that on
Septenber 3, 1982, when he observed the highwall, he found it to
be in good condition and properly scaled. He confirmed that when
he observed it on Septenber 2, 1982, he saw no | oose rocks or
other material (Tr. 168). He confirned that he has known the
accident victimfor "all of his life," and he considered himto
be an experienced and safe worker, and did not believe that he
woul d work in an unsafe environnent (Tr. 169).

On cross-exam nation, M. Teague confirmed that the entire
pit in question was under his supervision, and he stated that he
traversed the pit area by truck and by wal king. He confirmed that
his shift starts at mdnight and that it is dark, and that any
[ighting present would be generated by the lights on the
particul ar pieces of equi pnent operating in the pit area. He
expl ai ned the novenment of the stripping shovel on the day of the
accident, and he stated that 50 or 60 feet of overburden was
stripped that day. He also indicated that at the tinme of the
accident, the shovel had noved approxinmately 36 to 45 feet al ong
the highwall. He also confirmed that he did not remain in the
area after 8:00 a.m on the day of the accident (Tr. 175). He
confirmed that he next went to work at 12 midnight after the tine
of the accident, and that the area was still cornered off, and
that he perforned no work at the | ocation of the accident (Tr.
176).

In response to further questions, M. Teague stated that the
area where the accident occurred had been stripped for two days
prior to the tine of the accident (Tr. 179). He confirned that
when | oose materials are encountered it is "stripped down," and
that this is done "if it is hazardous,"” and that "we do take care
of it"™ (Tr. 180). Wen asked to explain when such | oose materi al
"is not hazardous,"” he stated "I can't" (Tr. 181). He confirnmed
that he was not present when the accident occurred, and that his
observations of the conditions of the highwall were based on what
he saw on the previous shift and on the shift after the accident
(Tr. 181).

Robert Barrett, testified that on Septenber 2, 1982, he was
the drill foreman at the pit in question, and he explained his
duties (Tr. 184). He confirnmed that he had six people working for
hi mthat day, including the accident victim and he considered
himto be a safe and good worker
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(Tr. 186). He stated that blasting and weat her conditions can
change the condition of a highwall, and he confirned that the
presence of a crack would indicate that a rock may fall, and he
confirmed that he has observed a rockfall occurring wthout any
warning (Tr. 187).

M. Barrett confirnmed that he inspected the highwall on
Septenber 2, 1983, and observed no unsafe conditions or |oose,
unconsol i dated nmaterials. He also confirnmed that he observed no
conditions which in his opinion would cause himor anyone else to
fear for their safety. He believed the highwall was adequately
scal ed and stripped, and he expl ai ned the procedures for doing
this (Tr. 188-189). He confirned that no one rai sed any safety
concerns about the highwall conditions on the day of the
accident, and he did not feel that he was in any danger working
in the highwall area on the day of the accident (Tr. 193).

On cross-exam nation, M. Barrett stated that the pit
foreman makes entries in the preshift exam nati on books, and that
he too has nmade such entries. He confirned that he nade no
entries, but that the pit foreman did and that he exam ned the
book (Tr. 195). He explained the mning cycle and how the coal is
stripped with the shovel (Tr. 196-202).

In response to further bench questions, M. Barrett stated
as follows (Tr. 209-210):

JUDGE KQUTRAS: Several w tnesses have testified in this
case, and you haven't heard their testinonies, but they
descri bed the highwall on Septenber 2nd as bei ng
"rough,” "not like | would like it to be,"” "not like it
usually is,” "not like part of it was,"” all kinds of
descriptions were given. But there seens to be a vast

di fference of opinion as to whether or not there was

| oose, hazardous materials on the highwall. And | have
some difficulty sonetines conprehendi ng where everybody
is testifying in this case, whether it be a nmne
managenent pit foreman or sone guy who is rank and file
down there doing the job, doing the actual working at
the foot of the highwall. And | detect that everybody
is not all on the sane wavel ength as to what | oose,
hazardous material is all about. And | hear testinony,
for example, that: "We're all aware of it"; and "Wen
see the first rock com ng down,
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| turn tail and run"; and you've
i ndi cated that you inspected--you said
somet hi ng about driving by in your truck
Now, | don't know whether that neans you
drive by and inspect it or you actually
get up on top. But the point I'mtrying
to make is: Do people just accept the
hi ghwal | s and try to have everybody fend
for hinsel f?

THE WTNESS: No. It's a team operation. Anytine
anybody--and this is encouraged--a man faci ng an unsafe
condition should report it.

JUDGE KQUTRAS: Well, what | can't understand is how do
you account for the fact that two federal inspectors

went out there to the top of the highwall, and they
descri bed | oose, hazardous materials to me. And you
went out there and | ooked at the same highwall, and you

didn't see any | oose, hazardous materials. How do you
account for the people | ooking at the sane hi ghwal | at
about the sane tine and comng to different concl usions
as to what they observed?

THE WTNESS: | can't answer that. The only thing that I
can answer is ny personal feeling towards it. It was a
safe wal | .

Edward Carlisle, mne superintendent, testified as to his
background and experience, and he descri bed how the highwall is
created and m ned, how the conditions could change, and what
steps are taken to identify dangerous conditions (Tr. 213-220).
He confirmed that he was acquainted with the accident victimand
that he considered himto be an experienced and safe worker (Tr.
220).

M. Carlisle confirmed that he was in the pit in question on
the norning of the accident, and that he arrived there shortly
before 7:00 a.m and drove through the area. He stated that he
saw not hi ng that norni ng which caused himany alarmfor the
safety of the miners working in the pit (Tr. 221). He considered
the scaling and stripping of the highwall that nmorning to be
"satisfactory" (Tr. 221), and that "we had done the best that we
could with what we had to do" (Tr. 222). He al so believed that
the area where the accident occurred was scal ed adequately (Tr.
222), and he described how the highwall scaling is done (Tr.
223-225).
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M. Carlisle confirmed that no MSHA or state inspectors were in
the pit area on the norning of the accident and that he observed
no conditions that would lead himto believe that there was a
vi ol ati on of the ground control plan. Further, he indicated that
no one reported any unsafe highwall conditions to m ne managenent
prior to the accident (Tr. 227), and he stated that apart from
t he accident in question, there have been no prior highwall
fatalities at the mne in question (Tr. 228).

On cross-exam nation, M. Carlisle confirned that the pit
foreman had noted some problens with the highwall conditions in
the area where a truck was |ocated at another area (Tr. 235), and
he testified as to his inspection duties, including the area
where he woul d i nspect the highwall conditions (Tr. 241-243). In
response to further questions, he stated as follows (Tr.

244-246):

JUDGE KOQUTRAS: |'ve heard sone testinony about the

hi ghwal | | ocation where this M 191 truck was worKking,
and apparently soneone had made some notation in the
conpany--either preshift or on-shift inspection
report--that on that very day the highwall condition by
the M 191 was hazardous and that enpl oyees were told to
stay away fromit. Ckay?

THE W TNESS: Yeah, it might have been on that day. |
don't know.

JUDGE KOQUTRAS: Well, let's assunme that there was a
simlar notation at the precise location M. Dulin was
wor ki ng in on Septenber the 2nd. What woul d you then
say about the condition of the highwall?

THE WTNESS: Well, we would have got the peopl e away
fromit.

JUDGE KQUTRAS: Vel |, what |eads an examiner to cone to
a conclusion that the highwall in one location is
hazardous and that it should be dangered off; but yet
in another one it is not |loose or is in good shape, or
what ? What - -

THE WTNESS: If it is solid and you can't see any
cracks or movenent in it, then you can just on your own
judgnment look and see if it is going to fall or not.
That's about the only way.
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JUDGE KOQUTRAS: kay. Now, I'mgoing to
ask you the sane question that | asked one
of the other w tnesses. You inspected the
hi ghwal | that very sane norni ng?

THE W TNESS: Yes, sir.

JUDGE KQUTRAS: And about 20 minutes after the accident
one federal inspector appeared on the scene, and he

| ooked at it, and he inspected it, and he clinbed to
the top or at least within the next day or so, and
assum ng no conditions changed, their testinony is that
there was | oose, hazardous, unconsolidated material
that hadn't been taken down.

Now, how can your counsel explain that you, as the
superintendents saw the sanme condition and said that it
was in good shape, it was scaled down, and there wasn't
any problenf? Yet the two inspectors | ooked at the very
same condition or the sane area, and they cone to an
opposi te concl usi on?

THE WTNESS: After the rock fell out, on either side of
it, yes, there was | oose material then because it nade
it when it canme out.

JUDGE KQUTRAS: For a hundred and fifty feet?
THE WTNESS: No, sir.
KENT 83-66--Petitioner's testinony and evi dence

MSHA | nspector George Siria confirmed that a fatal accident
occurred at the mne on March 25, 1982, and that upon
i nvestigation of that incident he issued a citation on March 29,
1982, charging a violation of section 77.404. He al so confirned
t hat anot her inspector termnated the citation after abatenent of
the cited condition (Tr. 6). M. Siria confirned that he operated
the throttle of the machine in question, and that when it was
"cold" it would shut off, but when "hot," it would not. He stated
that he did this either the day of the accident, or the next day
(Tr. 7). He also stated that his inquiry did not establish that
the cited condition had actually been reported to m ne managenent
prior to the accident, but that two nonths earlier the cited
dozer would not shut off, and that "the practice of shutting off
was getting out on the track and shutting it off, putting it in
neutral and shutting it off" (Tr. 8).
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M. Siria stated that his investigation indicated that the
accident victimhad previously shut the machine off by clinmbing
out on the track, and when he first observed the nmachi ne, the
gear was between second and third, rather than the neutral or
"l ock-out" position. He concluded that the victimhad pushed the
| ever fromoutside opening the throttle, and that instead of
shutting the machine off, the machine went forward throw ng the
victimoff (Tr. 8-9).

On cross-exam nation, M. Siria stated that he has never
operated any surface mne heavy equi prent, including an
International TD 25 Dozer, and that he did not exam ne the cited
machi ne in question in any detail. He did examne the throttle
and |inkage, and while he did sit in the cab, he did not test the
brakes or transm ssion, nor did he start the machine up (Tr. 9).
He did not use the throttle when the machi ne was runni ng, and he
relied on statenents given to himduring his investigation to
support his conclusion that the throttle did not work. He
confirmed that he had no personal know edge as to whether the
throttle worked or not, nor did he have any idea as to why "hot"
and "col d" made any difference to shift |inkage (Tr. 10).

M. Siria stated that the dozer transm ssion |ock-out device
was operative, and he stated that he sat in the machi ne cab and
he described the operating positions of the transm ssion shift
lever (Tr. 11-12). He stated that not all equi pnment defects
necessarily render a machine "unsafe"” and in violation of the
cited safety standard, and he defined "safe" as "where it would
not be likely to harm sonmeone that was operating it" (Tr. 13). He
believed that the failure or inability to throttle down the
machi ne was unsafe because this was the only nmeans for shutting
it off, but he conceded that the machi ne coul d be stopped from
i nside the cab by dropping the blades to turn it off, and that
this alternative nethod would be safe (Tr. 13).

M. Siria conceded that there were no eye witnesses to the
accident and that MSHA did not know how it occurred. He stated
that the accident victimwas 62 years old, had 31 years of mning
experience, six of which were as a dozer operator. He did not
i nvestigate the victims health, and he found it surprising that
anyone would fail to lock out the dozer transm ssion. He
expl ai ned further as follows (Tr. 16):

Q And you feel that that throttle was the cause of his
deat h?

A. Yes.
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Q Pl ease expl ain.

A. The throttle in addition to himnot locking it up
If the throttle had worked and he had shut the dozer
off like it was designed to do, then he wouldn't have
been out on the--If that was what he was doi ng, and we
presune this was what he was doing fromthe statenents
of other people. And other people have shut it off the
sane way.

Q But he also had the alternative of using the
hydraulic, you admt that?

A Yes.

In response to further questions, M. Siria confirned that
MSHA' s acci dent investigation indicated that when the acci dent
was first discovered the machine notor was still running (Tr.
16). He confirmed that during the accident investigation it was
determ ned that several other mners had operated the dozer in
guestion approximately a nonth or so before the accident and that
t hey had problens shutting the engi ne down frominside the cab of
t he machi ne.

M. Siria confirmed that MSHA' s accident investigation
report concludes that "the machine was not kept in a safe
operating condition in that the mechani smfor stopping the engine
frominside the cab was inoperative"” (Tr. 23). In response to
further questions concerning this conclusion, he stated as
follows (Tr. 23-27):

JUDGE KOQUTRAS: Di d anybody ever determ ne that the
mechani sm for stopping the engine frominside the cab
was i noperative?

THE W TNESS: Yes, your Honor. It--

JUDGE KQUTRAS: |'m asking you a question. Did anybody
ever determ ne that the mechanismfor stopping the
engine frominside the cab was i noperative?

THE W TNESS: Who do you nean by anybody?

JUDGE KOUTRAS: Well, let's say during the course of
these investigations. | take it that once the machine
was found that someone did sonething with the machine.
Ri ght ?

THE W TNESS: The nachine was idle and the citation was
abated about a nonth and a half |ater
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JUDGE KOUTRAS: No. During the course of

the investigation of the fatality did

someone make a determ nation that this
machi ne that the engine could not be stopped
frominside the cab?

THE WTNESS: Fromthe statenents. | don't know. They

were there before I got there. | don't knowreally if
anyone checked it out. | don't know if another

i nspector checked it out or not to see what the problem
was there. Personally, | didn't crank it up and try to
shut it off.

* * *

JUDGE KQUTRAS: Thank you. Here is a bulldozer that is
found operating with a closed throttle and it had just
run over sonmebody and is against the enbanknent. And
based on the investigative report, two eye wtnesses,
two persons that were sumoned to the scene or went to
the scene and found the victimagot up there and did
somet hing to the machi ne. They shut the engine off, or
they put it--1'mtalking about during the course of the
i nvestigation of the fatality, did anybody ever tear

t he machi ne apart or make any deternination that the
mechani sm for stopping the engine frominside the cab
was, in fact, inoperative as of the tinme of the
fatality? Did anybody ever nake that determ nation?

THE WTNESS: Not in my presence

JUDGE KOQUTRAS: Did anybody ever do it? In your presence
or out of your presence.

THE W TNESS: No

JUDGE KOUTRAS: Wul d that be a logical investigative
step to take to find out what's wong with the nachi ne.
It's for sonebody to tear it down and find out what was
wong with it. In your opinion, would that be a | ogica
thing to do? O would it be illogical?

THE WTNESS: The | ogical part of it would be to fix it
so it would shut the machine off |like it should be.
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JUDGE KOQUTRAS: Before you can fix anything
you've got to find out what's wong with it,
don't you?

THE W TNESS: Mainly what was wong with it.
JUDGE KQUTRAS: Did--

THE W TNESS: When they investigated it the |inkage was
out of adjustment and sone dirt and stuff would cause
it not to let the I ever go down far enough, and worn
parts in the |inkage woul d cause it too.

JUDGE KQUTRAS: | note from Exhibit P-1 that the
citation was termnated on May 4th, and Inspector
Sparks says that the TD 25 International dozer appears
to be in safe operating condition. This is a nonth or
so after the fatality, the citation is term nated. Do
you know what they did to term nate the--

THE WTNESS: | don't know. But that was ny--When this

was printed | got back to ny regular duties and | don't
go back to this anynore unless | got assigned to it. |
was on anot her acci dent.

* * *

JUDGE KOQUTRAS: But no one tore the nmachi ne down during
the tine that the acci dent happened and the tine that
you issued the citation--

THE W TNESS: No.

JUDGE KOQUTRAS: --to specifically find out if the
mechanismdid not, in fact, stop it frominside.

THE W TNESS: That's true.

During a bench colloquy as to why the throttle nechani smwas

not exam ned, MSHA's counsel stated as follows (Tr. 29-31):

JUDGE KQUTRAS: Well, | don't--how about the other
particul ar ones. The TD 25 International, all are
designed to be cut off frominside the cab?



~976

MR STEWART: That's correct.

JUDGE KOQUTRAS: And the reason this one wasn't was what ?
MR STEWART: Qur contention is that the throttle
mechani sm did not work properly. That is the piece of
machi ne that cuts it off frominside the cab.

JUDGE KOUTRAS: At the tine of the investigation did
someone dismantle that throttle and take a |l ook at it
and conme to the conclusion that you just stated?

MR, STEWART: No. Apparently, Peabody did.

JUDGE KOQUTRAS: He says, no. Nobody ever did.

THE WTNESS: No. during the investigation, no. Not
while | was there.

JUDGE KOQUTRAS: Has anybody to this day ever conme to the
conclusion that that's what caused this piece of
equi prent not to be shut off frominside the cab?

MR, STEWART: | don't. |I'mnot aware of any finding that
t hat was what stopped it.

JUDGE KOUTRAS: Doesn't that seemlike a very | ogical
step in the investigative process?

MR, STEWART: Well, your Honor, | believe that this
situation--

JUDGE KOQUTRAS: |f someone were to say to you that there
was an acci dent caused by defective brakes, woul dn't
the first step be to pull the brakes off and see if
they're defective?

THE W TNESS: Thi s happened. They di d.

JUDGE KOQUTRAS: They did what?

THE W TNESS: They- -

JUDGE KOQUTRAS: They pulled the throttle off and they
found that it was defective?



~977
THE WTNESS: Well, they put a new one
on and it worked. Evidently that was all
because the citation was abated by the Service
I nspect or about a nonth and a half later. That
was an extra dozer anyhow they didn't use it al
of the tine.

Wlliam Jarvis stated that in 1982 he worked as a tractor
operator at the mine in question. He testified that approximately
two nmonths before the accident he operated the TD 25 dozer and
found that one cutting clutch was inoperative and that one of the
brakes was bad. At the conclusion of one of his work shifts he
advi sed his foreman that he woul d not operate the dozer because
of these conditions, and that he had to shut the engine off by
mani pul ating the throttle Iinkage on the fuel punp from outside
the cab of the machine. At that tine, he placed the machine in
neutral gear but it did not lock it out (Tr. 31-33).

M. Jarvis stated that the throttle |inkage inside the cab
of the dozer was designed to shut off the engine, but at the tine
he used it he had to step out on the machine crawer in order to
press the fuel punp throttle |inkage down further in order to
shut the engine down (Tr. 34). He also stated that he had never
experienced this problemin the past while operating many
tractors (Tr. 35).

On cross-exam nation, M. Jarvis confirned that he had no
know edge as to whether the bulldozer in question was in the
mai nt enance shop for repairs after his experience with it, and he
had no knowl edge as to whether any repairs were nmade on the
machi ne. He again confirmed that he shut the engine off at the
end of his shift by neans of the throttle |inkage from outside
the cab of the machine.

M. Jarvis stated that he could not recall reporting the
throttle Iinkage problemto his foreman, and he did not believe
that the machine at that tine was unsafe for himsince he could
have used the hydraulic blade to stop the engine (Tr. 37). M.
Jarvis indicated that one had to back out of the cab of the
machi ne, and he described the |ocations of the heater and the
| ock-out lever (Tr. 38). He also indicated that it was coo
during March, and that he would usually stay in the cab of the
machi ne to eat |unch because it was warm and that he woul d have
no reason to shut down the engine until the end of the shift (Tr.
40).

In response to further questions, M. Jarvis testified as
follows (Tr. 43-44):
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JUDGE KQUTRAS: M. Jarvis, let me ask you
this. As a bulldozer operator, do you
consi der having to get out of that cab and
fooling with the Iinkage on the fuel punp
an ideal way of shutting off that machi ne?

THE W TNESS: No

JUDGE KOQUTRAS: Wiat is the acceptable way of shutting
of f that machi ne?

THE WTNESS: Frominside the cab with a hand throttle

JUDGE KQUTRAS: And have you shut off such nmachi nes from
inside the cab with hand throttles in the past?

THE W TNESS: Yes.

JUDGE KOQUTRAS: Ruling out getting out on the craw er
with the--

THE W TNESS: Yes.

JUDGE KOQUTRAS: How nmany times have you stopped the
machi ne by dropping the front blade and raising up the
engi ne and choking it out, assumng that's what it
does, doesn't it?

THE WTNESS: Well, if you can get it raised up enough
you can

JUDGE KQUTRAS: How -What's the proper--What's the best
way? What's the nost acceptable was as a dozer operator
to stop that machi ne by dropping the blade or doing it
fromthe inside?

THE WTNESS: Shutting it off with the hand throttle

James Jones testified that he has worked for the respondent
at the mine in question for approximately 5 1/2 years and t hat
for the past 4 years he has operated bull dozers. He confirned
that in March 1982, he operated the TD 25 International bull dozer
which was cited in this case. He stated that he operated it
during the 4:00 p.m to mdnight shift on March 24, 1982, just
prior to the accident, and that the nachi ne was brought to hi m by
a nmechani c and that the engi ne was running.
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H s regul ar bull dozer was down for repairs and the TD 25 in
guestion was a substitute. He operated it for the rest of the
shift with no problem but at the end of the shift he could not
shut the engine off by nmeans of the throttle and had to raise the
bl ade, thereby "choki ng" the engine out in order to shut it off.
This was done frominside the nmachine and he considered this a
safe procedure as long as he was in the nachine. He confirned
that he had not previously operated the dozer in question, and
that he always used the hand throttle frominside the cab to shut
t he engi ne down on other bulldozers he had operated (Tr. 44-50).

On cross-exam nation, M. Jones confirned that he is a UMM
menber, and he stated that he did not report the fact he could
not shut the engine down on the TD 25 dozer with the bad throttle
to m ne managenent, and he confirmed that the victimhad operated
t he sane machi ne several nmonths prior to the accident (Tr.

52-54). M. Jones confirmed that when the machi ne was brought to
himit had recently been out of the shop, and except for the
throttle, everything was in working order. He did not discover
the throttle condition until the end of the shift, and he did not
bel i eve that he was in any danger by not being able to shut the
engi ne down by neans of the throttle (Tr. 55).

Gary Bowl es testified that he has been enpl oyed by the
respondent for 17 1/2 years, and that for the past five years he
has been a nechanic. He confirmed that he was famliar with the
TD 25 bul I dozer in question, and that he has perforned
mai nt enance work on it. He stated that the throttle |inkage from
inside the cab of the machine is the primary way to shut the
engi ne down and in those instances when the engi ne woul d not shut
down the throttle |inkage was the problem (Tr. 58-60).

M. Bow es testified that he was sunmoned to the scene of
t he accident on March 25, 1982, and was at that tine serving as a
m ne safety comm tteeman. Wien he arrived at the scene of the
accident the bulldozer in question had been tramed back fromthe
enbankment where it had come to rest and the engi ne was idling.
He clinbed into the cab of the nachine and tried to shut the
engine off with the throttle but could not do so. He dropped the
bl ade of the machine to the ground and "killed" the engine. He
confirmed that the throttle Iinkage on the bulldozer in question
was a conmon problem (Tr. 60-63).

M. Bow es confirmed that a conplete new throttle |Iinkage
systemwas installed on the machine in question
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after the accident, and that while he did not performthe work,
the day shift nechanic showed himthe old |inkage which had been
taken off the machine (Tr. 63). Wen asked whether he believed
the machine with a defective throttle Iinkage was a safe piece of
equi prent, he replied (Tr. 63-64):

A It wasn't safe as--Well, it wasn't unsafe as far as
operating it, but it was a part of that equi prment
design to, for the purpose of shutting it off, it made
it unsafe in the sense of the word that when to
sonmetines kill that engine you had to get out on the
tracks to kill it.

Q O lowering the bl ade.
A. O lowering the bl ade.

On cross-exam nation, M. Bow es stated that he knew the
victim and while he had no personal know edge that he was aware
of the throttle |inkage problem he had heard that the victim had
been tol d about the problem M. Bow es stated that he had no
reason to know why the victimmay have left the machine in gear
(Tr. 64-66).

VWhen asked his opinion as to how the accident may have
happened, M. Bow es stated (Tr. 67-68):

* * * he was going to get out of his dozer and eat

di nner. And he got out of the--Wen the engi ne woul dn't
shut off with the throttle, when he got out of the
tractor he either |ocked the engine or transm ssion in
gear or didn't take it out. And when he pulled on the
throttle to throttle the engine down and kill it he
pulled it the wong way. And being a man 62 years old
he couldn't--he couldn't get out of the way fast enough
and he couldn't junmp back fast enough to get off the
dozer.

Respondent' s testi nony and evi dence-- KENT 83-66

Donal d Holt, respondent's Eastern Division Safety Director
testified that while he was not present during the actua
accident investigation in this case, he conducted his own
i nvestigation by interview ng personnel, review ng MSHA and State
reports, and listening to tapes of the accident investigation
interviews (Tr. 72).
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M. Holt stated that he exami ned the TD 25 dozer in question
that he was famliar with mandatory standard section 77.404(a).
In his opinion, a machi ne can have a defect and still be
consi dered safe. He indicated that sinply because a machi ne
mechani cal part is out of adjustment, or has a "slight defect,"”
this would not render it unsafe (Tr. 73). M. Holt considered the
accident victimto be an experienced and safe worker, and he had
a reputation for being conscientious (Tr. 75).

M. Holt stated that the inability to shut down an engi ne by
use of a throttle was not a safety hazard or a violation of
section 77.404(a), because there was an alternative way of
checki ng out the engine and the victimknew this (Tr. 75).

M. Holt offered two "theories" of his own as to how the
acci dent coul d have happened. He indicated that the victins age,
lack of agility, and poor eyesight all contributed to the
accident. M. Holt stated that the victi mnmay have been caught up
in the crawl er of the machine when he attenpted to stop it from
creeping after leaving it to go to his pick-up truck which was
near by, or he may have accidentally accel erated the machi ne by
i nadvertently striking the throttle when he slipped while getting
out of the cab during the lunch break (Tr. 76-85).

M. Holt was of the opinion that a defective throttle would
not render the nmachine in question unsafe, and he conceded t hat
the throttle in question was determ ned to be defective and that
it was replaced (Tr. 85).

On cross-exam nation, M. Holt could not state whether or
not a properly operating throttle could have prevented the
accident (Tr. 87). He confirmed that his theories as to how the
acci dent occurred were prem sed on the fact that the machine
engi ne was runni ng. When asked whet her his opinions would have
been different if there was a way to shut the engi ne down, M.
Holt could not answer, but he considered that his opinions as to
how t he acci dent may have happened do not assune that the
throttle was bad (Tr. 88).

Sti pul ations

The parties stipulated as to jurisdiction, and they agreed
that the respondent is a |large mne operator, and that the
proposed civil penalties, if affirmed, will not adversely affect
the respondent's ability to continue in business (Tr. 3).

and
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Fi ndi ngs and Concl usi ons

KENT 83-66

In this case, the respondent is charged with a violation of
mandat ory safety standard 30 CFR 77.404(a), which provides as
fol | ows:

(a) Mobile and stationary machi nery and equi prent shal
be maintained in safe operating condition and machi nery
or equi pment in unsafe condition shall be renmoved from
service i nmedi ately.

Petitioner's counsel argued that the testinony and evi dence
adduced here establishes that there was a problemw th the
bul | dozer throttle |inkage, that two nonths prior to the accident
the operators of that equi pnent noted a problemw th the throttle
| i nkage, and that a nechanic had worked on it several tinmes prior
to the accident. Further, counsel asserted that the nechanic had
been instructed by his supervisor to work on the |inkage, that
t he supervi sor knew there was a probl em concerning the failure of
the throttle linkage to cut off the machine, and that this is
established by the fact that alternative neans were sought to
shut the machine off. Counsel concludes that the respondent has
presented no evidence that there was nothing wong with the
throttle Iinkage (Tr. 96-97).

Respondent' s counsel asserted that "this throttle |inkage is
sort of a nysterious piece of equi pnrent because sonetines it
wor ks and sonetines it doesn't."” Counsel suggests that there is
no indication that the throttle linkage failed to work on the day
of the accident, and his view of this case is that it is one of
interpretation of section 77.404(a) (Tr. 98).

Respondent' s counsel argues that for a machine to be in
violation of section 77.404(a), it must be established that it
has a defect which is likely to result in an injury. Counse
submts that given the fact that the throttle |inkage in question
did not work properly, this condition could not reasonably result
inan injury. Cting the testimony of M. Holt and M. Siria that
not all equi pment defects necessarily render the equi pnent
unsafe, counsel points to the fact that in this case there was an
alternative nethod of shutting off the machine frominside the
cab by neans of the hydraulic system and that the experienced
accident victimwas nore than |ikely aware of this alternative
met hod (Tr. 98). Even assuming a violation, counsel asserts that
a very low penalty shoul d be assessed because of the fact that
m ne management was not advi sed of any defects, and had no
know edge of any defective throttle (Tr. 99).



~983

As | noted during the course of the hearings, | find it rather
| anentable that with all of the investigative resources avail able
to both the Federal and State agencies and "committees” who
participated in the post-accident investigation in this case, no
one actually dismantled the throttle |inkage device and subjected
it to any "shop-tests"” to deternmi ne whether it was in fact
defective. The accident report prepared by the Kentucky
Departnment of M nes and Mnerals, exhibit R 1, contains a list of
33 individuals, including five MSHA representatives, and a form
entitled "Conplete Story of Accident," contains a narrative by
the two state inspectors who prepared it, as to how the acci dent
may have occurred. The "Concl usion of State Investigating
Conmittee" is stated in pertinent part, at page seven of the
report as foll ows:

It is the conclusion of the investigating team the
victimwas run over by a TD- 25 International Dozer that
he was operati ng.

* k* *

Apparently the victimpositioned hinmself on the left
craw er and was trying to shut off the engi ne by noving
the linkage to the throttle. In this attenpt, he
evidently nmoved the rod in the wong direction reving
up the engine. The dozer being in gear started noving,
rolling the victimfromoff the track forward between
the blade and the left craw er. The | ower portion of
hi s body was crushed by the weight of the machine.
There had been prior reports of the linkage throttle
bei ng out of adjustnment and the engi ne could not shut
off by using the throttle. On the day of the accident
t he engi ne could not be shut off by means of the
throttle. The dozer was checked the day follow ng the
accident and it could be shut off but this may have
been due to the engi ne being cool. (Enphasis added.)

The thrust of MBHA's case is that the cause of the accident
was a defective throttle nmechanism and that by failing to take
t he bul | dozer out of service, the violation occurred. Yet, no one
ever determned that the throttle was in fact defective. Since
the investigation produced information that the throttle may have
been out of adjustnent, or that it reacts differently when the
machine is hot or cold, it seenms to ne that soneone should have
i npounded the throttle, taken it apart, and determ ned precisely
what the problemwas. In this case, abatenent was achi eved by
replacing the throttle
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with a new one, and | suppose the old one was either discarded or
"traded in" on the new one. As an analogy, if someone were to
tell me that an accident was caused by defective brakes, the
first question | would ask is whether or not the brakes were
tested to determ ne whether they were in fact defective. Wy the
throttle was not subjected to any tests by nechani cal experts
still remains a nystery.

Not wi t hst andi ng nmy comments above, | conclude and find that
there is anple evidence in this case to support the citation in
guestion. Although there were no eyew tnesses to the accident,
Mechani c Bowl es testified that when he arrived at the accident
scene, the machi ne had been trammed back from an enbanknment where
it had come to rest after running over the victim and that the
engine was still running. He stated that he clinbed into the cab
and was unable to shut the engine off by neans of the throttle.
He then dropped the bl ade of the nmachine, thereby "killing the
engine." He confirmed that the throttle |inkage on such nachi nes
was a conmon problem and that in those instances where the
engi ne could not be shut down, the throttle |inkage was the
probl em Although the mechanic who installed the newthrottle
nmechani smto achi eve abatement showed himthe old one which was
taken off, MSHA did not produce the mechanic to testify at the
hearing, and no further information was forthcomng as to the
actual condition of the old one. M. Bow es was of the opinion
that "killing the engine"” from outside the machi ne because the
throttle Iinkage would not do the job for which it was designed
whil e one was seated inside the cab was unsafe.

James Jones testified that he operated the bulldozer in
guestion on the shift inmmedi ately before the accident, and he
confirmed that the machi ne had recently been in the shop for
repairs and was a substitute machi ne being used while the regul ar
one was down for maintenance. He stated that the machi ne was
brought to himby a nechanic and that the engi ne was running. He
operated it for the rest of the shift, and when his work was
conpl eted, he could not shut the machi ne down by using the
throttle inside the cab and had to "kill the engine" by raising
t he bl ade, thereby "choking the notor." He never experienced
simlar problens with other bulldozers, and was al ways able to
shut the engine off by nmeans of the throttle frominside the cab
of those machines. M. Jones confirned that he did not report the
throttle condition to anyone at the end of his shift, and he did
not believe he was in any danger because he could not shut the
engi ne down by neans of the throttle.
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WIlliamJarvis testified that two nonths prior to the accident,
he operated the sane bul |l dozer which was involved in the
accident, and at the conclusion of one of his work shifts he
advi sed his supervisor that he would not operate the machine
agai n because of an inoperative cutting clutch, and a bad brake.
M. Jarvis also stated that he could not shut the engine off from
i nside the cab by neans of the throttle, and that he had to step
out of the cab and onto the machine crawl er to mani pul ate the
fuel pump throttle |inkage before the engi ne would shut off. M.
Jarvis could not recall inform ng his supervisor about the
throttle condition, and he too confirned that he had not
previously experienced a throttle problemw th other machines.

Respondent's sole rebuttal to the violation is the testinony
of M. Holt, and he advanced several "theories" as to how the
acci dent may have occurred. However, he candidly conceded on
cross-exam nation that his theories "leaves the throttle |inkage
out of it conpletely” (Tr. 86). The issue here is whether or not
there was a violation of the cited standard, and the cause of the
accident is not the critical issue. Since there were no
eyew t nesses, and since none of the witnesses who testified in
this proceedi ng had any first-hand know edge as to the chain of
events or circunstances which caused the fatality, M. Holt's
"theories,” do not rebut the credible testinony by three
wi t nesses which clearly establishes that the throttle nmechani sm
on the machine in question did not do the job for which it was
i nt ended.

After careful consideration of all of the credible testinony
and evi dence adduced in this case, | conclude and find that the
petitioner has established the fact of violation by a
preponderance of the evidence. It seens clear to ne that the
throttle Iinkage nmechani smin question was defective and
mal functi oni ng, and that the bull dozer engine could not be shut
down by the usual and normal method of activating the throttle
frominside the operator's cab. As a matter of fact, on the very
day of the accident, a nmechanic could not shut the engi ne down by
neans of the throttle and had to use the "alternative" nethod of
droppi ng the bl ade to choke the engine.

VWile | have taken note of the fact that no one actually
tested the old throttle nechanismto determ ne what actually
caused it to malfunction, on the record here presented there is
nore than anpl e evidence to support the conclusion that the
throttle was defective. Aside fromthe nmechanic who arrived at
the scene shortly after the accident, operator James Jones
testified that he operated the very same bulldozer on the shift
i medi ately preceding the accident and coul d not



~986

shut the engi ne down by neans of the throttle. Further, since the
use of the "alternative" nmethod of choking the engi ne appears to
be a known and acceptable practice, it logically follows that the
respondent had prior know edge of a problemw th the throttle
mechani smin question. If this were not the case, there would be
no need to use the alternative nethod.

| further conclude and find that a defectiave throttle which
requires an operator to stand on the machine crawer to
mani pul ate the throttle |inkage by hand places himin an unsafe
position, particularly when the engine is running and he is
attenpting to shut the engine down fromthis position. Any sudden
forward or backward novenent of the machi ne caused by
over-mani pul ati on of the |inkage woul d probably cause the man to
| ose his balance. On the facts of this case, while it may not be
absolutely clear as to what may have caused the accident, it does
seem clear the victi mwas run over by the nmachine. Had the
throttle been fixed when the operators were experiencing prior
problenms in shutting down the engine, any tenptation by the
operators to stand on the crawer to mani pulate the throttle by
hand woul d have been renoved. Thus, | conclude and find that the
throttle in question was not nmaintained in a safe operating
condition, and that this in fact resulted in the bulldozer in
guestion being operated in an unsafe condition. Since it was not
taken out of service as required by the cited regul ation, the
violation is established. The citation IS AFFI RMED

Gavity

I conclude and find that the violation here was very
serious. Failure of the throttle nmechanismto do the job that it
was supposed to do, namely, facilitate the shutting down of the
machi ne engi ne frominside the operator's cab without resort to
out si de mani pul ation or the use of the "alternative"
bl ade- dr oppi ng procedure, contributed to the severity of the
violation. As indicated above, while there is no direct evidence
that the victi mwas standing on the crawl er and was thrown off
when he attenpted to nmanipulate the throttle nechanism this
conclusion is nore reasonable than any of the theories offered by
t he respondent.

Inspector Siria marked the "S & S" block on the face of the
citation which he issued. Wiile his testinmony in support of this
finding may be rather skinpy, on the facts of this case the
defective throttle mechanismin question did prevent the machine
from bei ng shut down frominside the operator's conpartnent.
Gven this fact, | conclude that it was reasonably l|ikely that
this condition contributed to, or was the proxi mate cause of the
accident in question. Accordingly, the inspector's "S & S"
finding IS AFFI RVED



~987
Negl i gence

| conclude and find that the violation here resulted from
the failure by the respondent to exercise diligence in seeing to
it that the throttle nmechani smwas operating properly. Since the
testinmony in this case indicates prior problens with the throttle
in question, and that other operators had to use an alternative
means of shutting down the engine by either standing on the
crawl er or dropping the blade of the machine, it seens clear to
me that the respondent knew or should have known about the
violative condition. | conclude that the violation resulted from
a high degree of negligence on the respondent’'s part.

Good Faith Conpliance

The cited machi ne was taken out of service and the repairs
were made. Al though the citation was actually term nated and
abated on May 4, 1982, by another MSHA inspector, there is no
suggestion that any delay was attributable to respondent’'s |ack
of good faith in achieving conpliance once the violation issued,
and that is ny finding on this issue.

Fi ndi ngs and Concl usi ons
CENT 83-86--Fact of violations

Citation No. 2075266, charges the respondent with a
violation of 30 CFR 77.1000, for failure to follow its ground
control plan by allegedly failing to correct certain hazardous
hi ghwal | conditions before men were allowed to work in the cited
area. Section 77.1000 provides as follows:

Each operator shall establish and foll ow a ground
control plan for the safe control of all highwalls,
pits and spoil banks to be devel oped after June 30,
1971, which shall be consistent with prudent

engi neering design and will insure safe working
conditions. The m ning net hods enpl oyed by the operator
shal |l be selected to insure highwall and spoil bank
stability.

Inspector Siria confirmed that the particular ground control
pl an provision purportedly violated by the respondent was the one
found on page three, under 77.1004(b), (exhibit P-3). | take note
of the fact that the ground control plan provisions are identica
to MBHA' s mandat ory standards, and the particular one relied on
by Inspector Siria states as foll ows:
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77.1004(b). Overhangi ng highwal I s and banks
shal | be taken down and ot her unsafe ground
conditions shall be corrected pronptly,
or the area shall be posted.

| take note of the fact that the respondent’'s ground control
pl an provision sinply parrots the | anguage of the identica
mandat ory section 77.1004(b). Although the inspector stated that
he revi ewed the plan before deciding which portion to cite, he
conceded that he could have cited a violation of 30 CFR 77.1001,
but decided to cite section 77.1000 because of the failure to
follow the plan provision

Citation No. 2075267, charges the respondent with a
violation of 30 CFR 77.1005, for an asserted failure to renove
| oose hazardous material fromthe face of the highwall in
qguestion for a distance of approximtely 150 feet. Section
77.1005, provides as follows:

(a) Hazardous areas shall be scal ed before any other
work is performed in the hazardous area. When scaling
of highwalls is necessary to correct conditions that
are hazardous to persons in the area, a safe neans
shal | be provided for performng such work.

(b) Whenever it becones necessary for safety to renove
hazardous material from highwalls by hand, the
hazardous material shall be approached froma safe
direction and the naterial renoved froma safe

| ocati on.

In support of the citations, petitioner's counsel argued
t hat even though Inspector Siria may not have known about the
condition of the highwall prior to the accident, the testinony of
the two miners in this case establishes that the highwall
condition "did not |ook good." Conceding that one of the miners
was of the opinion that the highwall had not been scaled, while
the other one stated that it appeared that it had been scal ed
"but not very good," counsel nonethel ess asserted that a
violation may still be established on the basis of the second
m ner's testinony al one. Counsel suggests that, at best, the
differences in the testinony only goes to the degree of the
violation, and may not serve to elimnate the presence of the
violation (Tr. 249). Counsel also maintains that the respondent
has presented little rebutta
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or contradictory testinony concerning the condition of the

hi ghwal | as described by the petitioner's w tnesses. Counse
asserts that respondent’'s managenent witnesses testified as to
general mne problens, and what the highwall |ooked Iike on the
shift prior to the accident, but had no know edge as to what it

| ooked like at the time the accident occurred, nor did they rebut
t he evidence presented by the petitioner as to how t he hi ghwall

| ooked before and after the accident (Tr. 250). Counsel maintains
that MSHA has established both violations.

Respondent's position with respect to the citations is that
the highwall in question was in fact inspected prior to the fata
accident by the drill foreman on the prior shift and by the mne
superintendent, and that they found the highwall to be free of
any hazardous conditions, including any readily observable or
det ect abl e hazards. Further, respondent's position is that the
hi ghwal | was properly scaled and stripped, and that prior to the
accident in question it was safe and conported with all of the
requi renents found in Part 77 of MBHA's safety standards dealing
with highwalls (Tr. 163). Counsel pointed out that the pit
foreman who actually supervised the work of the accident victim
died of a heart attack (Tr. 162). However, based on the testinony
of its experienced witnesses, respondent is of the view that the
hi ghwal | conditions did not give rise to the issuance of any
violations in this case.

In further support of its case, respondent's counsel argued
that the crux of the matter concerns the condition of the cited
hi ghwal | prior to the accident, and that any know edge of this
condition on the part of Inspectors Siria and Ul ey cane after
the incident during their investigation. Further, counse
asserted that, as testified to by the wi tnesses, events such as
weat her and nearby bl asting operations would result in changes to
the highwall. Counsel also argues that the testinony of
Inspectors Siria and Uley, and M. Penrod, that no scaling was
done, was contradicted by the testinony of M. Mntgonery, as
well as M. Carlisle, M. Barrett, and M. Teague. Since M.
Siria and M. Uley had limted or no practical surface m ning
experience, as conpared with the nmany years of daily practica
surface pit experience by the respondent's w tnesses, counse
suggests that their testinmony outweighs that presented by the
petitioner in support of the violations. Finally, counsel cites a
prior decision of mine in which | concluded that a violation had
not occurred in circunstances simlar to the instant case, NMSHA
v. SSA'M Coal Co., Inc., Docket No. SE 81-21, June 3, 1982, 4
FMBHRC 1051 (June 1982).
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In this case, it is clear that the citations were issued after
fatality occurred at the respondent's mne. The citations issued
after MSHA had conpleted an investigation into what may have
caused the rock fall. Typically, fatal accident investigations
invariably result in the issuance of citations and recrimnations
which all too often are after-the-fact attenpts by the parties to
exonerate each other fromresponsibility. Invariably, MSHA takes
the view that since soneone was killed, the respondent m ne
operator was obviously at fault and should be hel d account abl e.
The respondent m ne operator reacts by taking a defensive posture
that "accidents happen,” and that sinply because an acci dent
happens, it should not be assunmed that the operator has violated
the I aw and shoul d pay the price. Once the case cones on for
heari ng before the Judge, the parties attenpt to litigate the
matter on the basis of speculative theories and hypot hesi s.

Ctation No. 2075266 was issued after the accident occurred.
Based on certain information obtained during the course of the
i nvestigation, Inspector Siria issued the citation and charged
the respondent with failing to followits ground control plan
The particular plan provision relied on by Inspector Siria was a
provision that requires the respondent to "take down overhangi ng
hi ghwal | s and banks" and to otherw se insure that "unsafe ground
conditions are corrected."” | amconvinced that had the rock which
killed the miner in this case not fallen, there would have been
no citation. Once the rock fell and struck the mner, MSHA felt
conpel l ed to hold soneone account abl e.

The cited ground control plan requires that overhangi ng
hi ghwal | s and banks be taken down. Here, the citation was issued
by an inspector with little or no experience in the inspection of
surface mnes or highwalls. As a matter of fact, when he issued
the citation, he made no negligence findings, and did not mark
the appropriate block on the face of the citation. At the
hearing, after having an opportunity to ponder on it, he conceded
that he didn't know why he failed to make any negligence
findi ngs, and he conceded that he made a m stake. Recogni zing the
fact that an inspector's job is difficult enough w thout a Judge
second-guessing him here the citation issued after an
i nvestigation. | would think that MSHA woul d assign an inspector
who is experienced in surface mning inspections to conduct the
i nvestigation and issue any citations which may be warranted.
amnot particularly inpressed by after-the-fact excuses, and it
pl aces the Judge in the untenable position of making credibility
findi ngs based on specul ative testinony.
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On the facts and circunstances surrounding this particular
citation, the inspector conceded that he had never inspected the
hi ghwal | prior to the rock fall in question, and he adm tted that
such a fall can change the appearance of the highwall. Even
t hough the inspector charged that nmen were allowed to work in the
pit area in question before any hazardous conditions had been
corrected, he admtted that he had no evidence or know edge t hat
any mners were assigned any such duties by m ne managenent
personnel who knew that any hazardous conditions existed. The
i nspector's sole basis for this allegation was the fact that a
rock fell and struck a m ner

There is no testinmony by the inspector who issued the
citation that any overhangi ng hi ghwalls or banks ever existed
prior to the accident. As a matter of fact, Supervisory NMSHA
I nspector Utley, who acconpanied |Inspector Siria during his
post - acci dent investigation, testified that he saw no indication
of any overhangi ng highwal |l materials. MSHA' s counsel conceded
during the course of the hearing that if the crack which appeared
suddenly and without warning caused the rock fall which resulted
inthe fatality, mne managenent woul d have no way of knowi ng in
advance about the crack. Counsel also candidly conceded that even
if the highwall had been properly scaled, there was no way to
assure that a sudden crack woul d not unexpectedly appeared.

The testinony by the miners who were in the pit at the tine
of the accident, including an eyew tness and nmenber of the safety
conm ttee, establishes that once the crack becane visible and
known, those miners working under it, including the victim were
not necessarily concerned because "it was not working" and they
observed no visible changes in the highwall conditions. In short,
the testinony of miners who worked in the pit, and directly under
the area where the rock fell, indicates that they were not
particularly concerned with the conditions of the highwall and
they had no reason to believe that they were in any danger. O
course, once the rock fell and struck the victim and once NMSHA
enbarked on an official inquiry, it is a natural tendency for the
very same peopl e who had no concern for the conditions prior to
the incident in question, and who failed to give any warning to
the victimin advance or withdrawing fromthe zone of danger, to
now i nfer or inply that the highwall was not scaled or that the
condi tions which pronpted the rock fall were obviously ignored.

After careful consideration of all of the evidence and
testinmony in this case, |I conclude and find that MSHA has
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failed to establish by any credi bl e evidence that the respondent
failed to followits ground control plan by failing to correct
any hazardous highwall conditions, particularly the taking down
of overhanging materials, before nen were allowed to work in the
pit. Accordingly, Citation No. 2075266 | S VACATED

Citation No. 2075267 was issued approximately five m nutes
after the previous one, and it charges the respondent wth
failing to renmove "l oose hazardous material™ fromthe face of the
hi ghwal | for a di stance of approximately 150 feet. The cited
standard, section 77.1005, requires in pertinent part that
"hazardous areas shall be scal ed before any other work is
performed in the hazardous area." This language is simlar to the
| anguage used by Inspector Siria in the previous citation where
he charged the respondent with failing to correct hazardous
hi ghwal | conditions before men were allowed to work in the area.

M. Siria testified that the highwall "appeared to be
| oose,"” that the top had not been scal ed, and that overhangs were
present. This testinony is contrary to that given by M. Siria in
support of the previous citation he issued. There, he said
absol utely not hing about any overhangi ng conditions, and
I nspector Utley, who was with him testified that he saw no
i ndi cati ons of any overhanging materials. Further, MSHA's counse
conceded that there are no allegations that overhangs were
present on the highwall, or that the top of the highwall was not
cl eaned of f or scaled (Tr. 158, 159).

VWhen asked whet her he was contending that the face of the
hi ghwal | had not been cl eaned for a distance of 150 feet,
Inspector Utley replied that "I wouldn't say that it had not been
cleaned. It was just a little rough.” Al though he indicated that
he believed that someone had "got a little behind or in a hurry"
and that "they failed to drag the top of the highwall the way
they had been doing in the past,"” Inspector Uley admtted that
he did not interview any of the shovel or stripper shovel
operators (Tr. 153). M. Siria interviewed none of the shovel
operators, and the petitioner did not sumon themfor testinony.
It occurs to ne that if there is a question as to whether a
hi ghwal | had ever been scaled or cleaned at sonme tinme prior to an
accident, one critical itemof evidence would be sone testinony
from shovel or scraper operators who do that type of work. I find
it lanentable that the inspectors here did not contact the shovel
operators to determ ne whether they did in fact scrape or clean
the highwalls. A possible answer as to why this was not done may
liein M. Siria's statement that "it was a proven fact that it
was bad because it had killed a person, and so | thought that
woul d be proof enough really" (Tr. 13).
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VWhen asked whet her he had spoken to anyone who may have observed
the highwall prior to the accident, M. Siria identified M.
Penrod and M. Mntgonery. Both of these individuals were "hole
| oaders, ™ and their testinony concerning the highwall consists of
their observations imrediately prior to the rock fall

M. Penrod testified that the highwall area ahead of where
he was wor ki ng had been scal ed, dragged, and cl eaned, but that
his i medi ate work area was not. Wiile he could not state the
di stance that the highwall had not been scraped, he did indicate
that in his i mediate work area, the di stance was approxi mately
150 to 200 feet. Although he did indicate that the respondent had
failed in the past to scrape the highwall, he also indicated that
t he respondent usually scraped and cl eaned the wall and the top
He al so confirmed that the shovel operator scales the highwall to
take down | oose material. However, he could not state whether he
did or did not observe the shovel operator scale the wall. H's
observations of the highwall conditions were only what he saw
after the accident, and he conceded that highwall conditions do
change.

M. Montgonery's testinmony is that when he observed the
hi ghwal | during his shift it did not appear that it had been
scaled "really good,"” that it | ooked "no worse" than other pit
areas, and that he observed no | oose hanging material. He al so
i ndicated that the area where the rock fell "hadn't been done as
cleanly as it had in some other areas of the wall."

Respondent' s defense is based on the testinony of a dril
foreman who said that he observed the highwall the day after the
accident and found it to be in good condition and properly

scaled, a drill foreman who stated that he inspected the highwall
on the day of the accident and observed no unsafe conditions or
| oose, unconsolidated materials on the highwall, and the nine

superintendent who testified that he drove through the pit area
on the norning of the accident and found nothing to alarm him
because in his opinion the highwall area where the accident
occurred had been adequately scal ed.

Respondent's wi tnesses, for the nost part, testified as to
how scaling and stripping of the highwall is normally done.
MSHA' s eye witnesses who were in the vicinity of the rock fal
and who saw the accident, testified that while they observed a
crack which apparently appeared unexpectedly after the work shift
had begun, they did not believe it was hazardous because they
detected no novenent, and opted not to withdraw fromthe area,
not to say anything to their forenmen, and not to caution the
victimthat he should be alert to any possible danger. O course,
once the rock canme | oose and began rolling towards the victim it
was too | ate, and he could not hear the warnings fromhis fell ow
m ners.
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On the basis of all of the testinmony and evidence adduced in this
case, and after viewing all of the wi tnesses during the course of
the hearing, | am convinced that the accident resulted from an
unf or eseeabl e and unexpected event, nanely the sudden appearance
of a crack in the highwall which caused a large rock to roll down
and strike the victim | amfurther convinced that there was
not hi ng anyone could do to prevent the accident. Even if it could
be established wi thout any doubt that scaling and stripping had
taken pl ace i medi ately before the crack appeared, the accident
woul d probably have still happened.

| take note of the fact that the respondent’'s ground control
provision, 77.1005, only provides for corrective action "where
hazardous hi ghwal | conditions exist that woul d endanger persons
in the area.” The conparabl e MSHA mandatory standard section
77.1005, requires scaling in "hazardous areas,"” and the
regul atory | anguage requires that this scaling work be done in a
saf e manner when scaling of highwalls is necessary to correct
conditions that are hazardous to persons in the area. As | have
of ten observed, such regul atory | anguage | eaves nuch to the
i magi nati on. Rather than sinply requiring the renoval of | oose,
unconsol i dated materials fromhighwalls, the |anguage contains a
condition precedent that requires that soneone make a judgment
call that a hazard is initially present. Typically, that judgnent
is made after the highwall collapses and soneone is hurt. This
case is a classic exanple of this. Three mners, including the
victim worked in an area where a crack appeared, but no one was
concerned until a rock began to roll down the highwall towards
the victim None of the mners saw fit to alert the pit foreman
about the crack, and they opted not to withdraw fromthe work
area. For its part, mne nmanagenment was satisfied that a prior
cursory inspection of the highwall detected no unusua
condi tions. Once the accident occurred, MSHA arrives on the
scene, and after an investigation by two nonsurface mne
i nspectors who failed to establish first-hand whether any scaling
wor k had actually been done, citations were issued based on
observations which |l end thensel ves to differences of opinion and
sheer conjecture as to whether or not the required scaling had
t aken pl ace.

It is not unusual in cases of this kind where there had been
a fatality, for the parties to speculate as to what may have
happened. However, in the context of a specific citation charging
a violation of a specific mandatory standard, | am conpelled to
deci de the case on the basis of credible evidence. On the facts
of this case, the critical question is whether or not the
hi ghwal | had been scal ed and | oose
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mat eri al taken down for a distance of 150 feet as charged in the
citation. Waile | amnot convinced that MSHA has established

t hrough any credi ble testinony that the i medi ate hi ghwal |l area
where the crack appeared and the rock fell were not properly
scal ed, neither has the respondent established that it was.

MSHA' s case as to what the highwall |ooked like after the

acci dent occurred supports a finding that |oose, unconsoli dated
materials were present along the highwall perineters adjacent to
the rock fall area.

I conclude and find that the testinony of M. Penrod, M.
Mont gonmery, and Inspectors Siria and Ul ey, establish that the
hi ghwal | areas adjacent to, and in the proximty of the actua
rock fall area were not scaled so as to renove all |oose and
unconsol i dated materials. | amnot convinced that these adjacent
areas were changed in any marked degree by the rock which fell
nor am | convinced that the respondent has established that it
i nspected the highwall and that actually scaling of the entire
cited area had taken place. Accordingly, while |I conclude and
find that MSHA has not established that the imedi ate area above
the actual rock fall had not been scaled, | do find that it has
presented enough credible testinony to support a finding that
some of the adjacent areas did contain | oose hazardous material s
whi ch had not been scaled or stripped. Accordingly, to that
extent the citation IS AFFI RVED

Gavity

I conclude and find that violation no. 2075267 was seri ous.
Failure to adequately scale the | oose hazardous materials which
were present in the areas adjacent to the rock fall area
presented a hazard to miners who had to travel and work under the
hi ghwal | area in question

Inspector Siria marked the "S & S" block on the face of the
citation which he issued. The failure by the respondent to
adequately scale the highwall area in question would reasonably
likely result ininjuries in the event that the unscal ed
materials fell. Accordingly, the inspector's finding | S AFFI RVED

Negl i gence

| conclude and find that the violation here resulted from
the failure by the respondent to exercise reasonable care to
insure that the cited highwall area was adequately scal ed.
Accordingly, | conclude that the violation resulted from ordinary
negl i gence.
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| take note of the fact that in exhibit R 2, MSHA' s assessment
officer notes that in a tel ephone interview with Inspector Ul ey
on Novenber 23, 1982, M. Ul ey stated that m ne managenent coul d
not have known about the crack which appeared in the highwall,
and that nmanagenent "makes a diligent effort to pronote a good
safety program'

The issue here is whether or not the areas adjacent to the
rock fall and crack area were adequately scal ed. Under the
ci rcunst ances, the fact that the sudden appearance of the crack
could not have been predicted, does not absolve the respondent
fromits responsibility to insure that the cited areas were
ot herwi se adequately scal ed of | oose hazardous materials.

Good Faith Conpliance

The record reflects that the | oose materials in question
were tinmely renmoved fromthe highwall area in question a day
after the citation issued, and three days earlier than the tine
fixed by the inspector. Accordingly, | conclude that the
respondent exhi bited nore than adequate good faith abatenent
efforts in achieving conpliance.

Si ze of Business and Effect of Cvil Penalties on the
Respondent's to Remain in Business.

The parties have stipulated that the respondent is a |arge
m ne operator and that any penalty assessnents for the violations
in question will not adversely affect its ability to remain in
busi ness. | adopt these stipulations as ny findings and
conclusions in both of these docketed cases.

H story of Prior Violations

Respondent's history of prior violations for the mne in
question is reflected in MSHA' s conmputer print-out, exhibit P-4.
This information reflects that for the period March 29, 1980
t hrough March 28, 1982, the respondent paid civil penalty
assessnents for a total of 45 violations. None of these were for
prior violations of section 77.1000, but two were for prior
vi ol ati ons of section 77.404(a). However, no further information
was forthcom ng as to what these two were all about.

For an operation of its size and scope, | cannot conclude
that respondent's history of prior violations is such as to
warrant any additional increases in the civil penalties assessed
by me in these cases.
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Penal ty Assessnents

On the basis of the foregoing findings and concl usi ons, and
consideriang the statutory criteria found in section 110(i) of
the Act, | conclude that the following civil penalties are
reasonabl e and appropriate for the two violations which have been
affirnmed:

KENT 83- 66

Citation No. Dat e 30 CFR Section Assessment

1035414 3/ 29/ 83 77.404( a) $2, 500

KENT 83- 86

Citation No. Dat e 30 CFR Section Assessnent
2075267 9/ 9/ 83 77.1005 $ 850

CORDER

Respondent 1S ORDERED to pay civil penalties in the anounts
shown above within thirty (30) days of the date of these
deci si ons, and upon recei pt of paynent by MSHA, these proceedi ngs
are di sm ssed.

Ceorge A. Koutras
Admi ni strative Law Judge



