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Federal M ne Safety and Heal th Revi ew Conmm ssi on
O fice of Adm nistrative Law Judges

U S. STEEL MNING CO, INC, CONTEST PRCCEEDI NG
CONTESTANT
Docket No. WEVA 82-390-R
V. Citation No. 2024280; 8/18/82
SECRETARY OF LABOR, Morton M ne

M NE SAFETY AND HEALTH
ADM NI STRATI ON ( MSHA) ,

RESPONDENT
UNI TED M NE WORKERS OF
AMERI CA,
RESPONDENT
SECRETARY OF LABCR, CIVIL PENALTY PROCEEDI NG
M NE SAFETY AND HEALTH
ADM NI STRATI ON ( MSHA) , Docket No. WEVA 83-95
PETI TI ONER A. C. No. 46-01329-03519

V.
Morton M ne
U S. STEEL MNING CO, INC,
RESPONDENT Docket No. WEVA 83-82
A.C. No. 46-05907-03502

Shawnee M ne
DECI SI ON

Appear ances: Louise Q Synons, Esqg., Pittsburgh, Pennsylvania,
for Contestant/ Respondent;
Matthew J. Rieder, Esq., and David E. Street,
Esq., Ofice of the Solicitor, U S. Departnent
of Labor, Phil adel phia, Pennsylvania, for
Respondent/ Peti ti oner;
Joyce A. Hanul a, Legal Assistant, Washi ngton,
D.C., for Respondent United M ne Wrkers of
Aneri ca.

Bef or e: Judge Steffey

A hearing in the above-entitled consolidated proceedi ng was
held on May 11, 1983, through May 13, 1983, in Beckley, West
Virginia, pursuant to section 105(d), 30 U.S.C [0815(d), of the
Federal M ne Safety and Health Act of 1977.



~1072

The contest proceeding involves a dispute as to whether U S
Steel Mning Co., Inc. (USSM, must allow a health specialist,
who works full time for the United Mne Wrkers of Anerica, to be
the m ners' representative to acconpany a Federal inspector under
t he provisions of section 103(f) of the Act. The petition for
assessnent of civil penalty filed in Docket No. WEVA 83-95 seeks
assessnent of a civil penalty for the violation of section 103(f)
which is being challenged in the contest proceedi ng and al so
seeks assessnment of a penalty for an alleged violation of 30
C.F.R 070.101. The petition for assessnent of civil penalty
filed in Docket No. WEVA 83-82 seeks assessnment of a penalty for
an additional alleged violation of section 70.101 (Tr. 205), but
with respect to USSM s Shawnee M ne instead of USSM s Morton
M ne, which is the mine involved in both Docket No. WEVA 82-390-R
and Docket No. WEVA 83-95.

UMM’ s representative participated at the hearing in only
t hat phase of the consolidated proceeding pertaining to the
wal karound i ssues. Therefore, a hearing with respect to the
al l eged violation of section 103(f) of the Act was first held and
then a hearing was held with respect to the two all eged
vi ol ati ons of section 70.101. This decision will first di spose of
t he wal karound i ssues raised in Docket No. WEVA 82-390-R and the
portion of the civil penalty case in Docket No. WEVA 83-95
pertaining to the alleged violation of section 103(f). Thereafter
the decision will dispose of the issues pertaining to the alleged
violations of section 70.101

Docket No. WVEVA 82-390-R
Fi ndi ngs of Fact

The testinony of the witnesses and the docunentary evi dence
support the follow ng findings of fact:

1. Leo Ingram an MSHA inspector, went to USSMs Mrton M ne
on August 18, 1982, to perform a respirabl e-dust inspection on
the I ongwall section (Tr. 7). He had nade prior inspections at
the Morton M ne and knew t hat the persons who normally
acconpanied him as the miners' representative under the
provi sions of section 103(f) of the Act, were Donny Sanms, Jamnes
Carter, and Steve Holly (Tr. 12), but on August 18, 1982, |ngram
saw WlliamWIlis at the mne along with Donny Sanms. |ngram
knew that WIllis was a UMM District 17 safety inspector. Shortly
after Ingram had begun his work of placing respirabl e-dust punps
on some of the miners, he was advised by Sanms and WIIlis that
WIllis would be acconpanying himthat day as the mners
representative and that Samms woul d be goi ng underground with
him but would be traveling under the provisions of West Virginia
law, while WIlis would be acconpanyi ng hi munder the provisions
of the Act (Tr. 9; 18). Ingram had no objections to having Wllis
acconpany himas the mners' representative (Tr. 9).
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2. Samms and WIlis soon thereafter advised |Ingramthat USSM was
not going to allow WIllis to go with himas the mners
representative. Ingram asked Law ence Burke, the m ne
superintendent, if he was refusing to allow WIlis to acconpany
himand Burke replied "Yes". WIIlis expressed a belief that
USSM s refusal to allow himto acconpany the inspector was a
vi ol ation of section 103(f). Ingramwas not certain as to the
course of action he should take and nmade a tel ephone call to his
supervisor to obtain advice. After receiving instructions from
his supervisor to the effect that a violation had occurred,
Ingramwote G tation No. 2024280 under section 104(a) of the Act
at 8:45 a.m on August 18, 1982, alleging a violation of section
103(f) of the Act, and stating as follows (Exh. 1):

The operator refused to allow a representative of the
mners, WlliamWIIlis, United Mne Wrkers of Anerica
District 17 safety inspector, to travel with an
aut hori zed representative of the Secretary of Labor
during a respirable dust technical inspection

The citation gave USSM 30 minutes within which to abate the

all eged violation. By the tinme a half hour had passed, the chief
m ne i nspector of USSMs Decota District, Carl Peters, had sent
word to Ingramthat WIlis would be allowed to acconmpany him
Upon receiving USSM s approval for WIlis to travel with him
Ingramtermnated the citation with the foll ow ng expl anation
(Exh. 1):

The representative of the mne operator, M ke Sinozich
has agreed to allow the representative, WlliamWIlis,
to travel with the authorized representative of the
Secretary of Labor during a respirable dust technica

i nspecti on.

3. I ngram was acconpani ed underground by Sams, WIlis, and
M chael Sinozich, USSMs safety inspector. Al four of them went
to the I ongwall section where coal was being produced, but Sanms
did not remain with the inspection party the whol e period they
wer e underground. Samms |eft the section sonmetine before noon
but I ngram does not know exactly what tinme it was (Tr. 13).
Ingramdid not ask WIllis to acconpany hi m and never has asked
anyone to acconpany him but he knows that he is permtted under
the Act to allow nore than one miners' representative to trave
with him(Tr. 14; 17). WIlis advised Ingramthat he wanted to
| ook into the dust problemon the I ongwall section and | ngram
thinks that WIllis did nmake a suggesti on about the placenment or
direction of water sprays on the longwall m ning equipnent, but
he did not recall what it was (Tr. 15). Ingramwas aware that he
is not permtted under the Act to give advance notice of
i nspecti ons and he has never done so (Tr. 16).
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4. Janmes Carter was unenpl oyed at the tine of the hearing, but
August 18, 1982, he was enployed at the Morton M ne as a supply
man. He was also on the union's safety conmttee and had call ed
WIllis on the evening of August 17, 1982, to cone to the mne on
the norni ng of August 18, 1982, because the union wanted himto
acconpany the inspector on that day if the inspector returned to
the m ne on that day (Tr. 19-20). Carter knew that |ngram had
been notified that WIlis would acconpany himon the inspection
but Carter had to go underground to work before the issue of his
bei ng deni ed adm ttance to the m ne had been resolved (Tr. 21).
VWile Carter agreed that it was the practice of his |ocal union
to give USSM 24 hours' notice, if possible, when an enpl oyee of
UMM is asked to come to the mne to participate in an inspection
whi ch the | ocal union wants to make at the mine, Carter stated
that the 24-hour notice did not pertain to a request that a UMA
enpl oyee conme to the mne to acconpany an inspector under section
103(f) of the Act, but Carter could not specify a tine prior to
August 18, 1982, when a UMM enpl oyee had been requested to cone
to the mne to be the mners' representative for acconpanying an
i nspector (Tr. 26; 28).

5. WlliamWIlis, the UMM safety inspector, who was call ed
by the local union to wal k around with I ngramon August 18, 1982,
corroborated Ingramis and Carter's testinmony as to the fact that
he was called by the I ocal union, or safety conmttee, on the
eveni ng of August 17, 1982, and that he took a chance that Ingram
woul d be at the mine again on August 18, 1982, to obtain
addi ti onal respirabl e-dust sanpl es because production had been
bel ow normal on August 17 when Ingram had previously tried to
obtain sanples (Tr. 29-31). WIIlis has had the sane training as
that given to MSHA's inspectors, in addition to other training,
and he is a certified mne foreman under West Virginia law (Tr.
29). WIlis testified that he gave soneone in the Mirton M ne
of fice notice that he was there on August 18, 1982, to go on an
i nspection with Ingram but he could not recall the nane of the
person he notified (Tr. 31).

6. WIlis' testinony does not differ significantly from
Ingramis as to what occurred after he, Sinozich, and Sanms went
underground with I ngram except that WIllis nade it clear that
Samms was performng his own inspection under West Virginia |aw
by exam ning the respirabl e-dust punps so as to make it clear
that he (WIllis) was the sole representative of mners to
acconpany Ingram (Tr. 34; 36-37). According to WIllis, Sams |eft
the I ongwall face and went to the head entry where he was eating
unch by the tine he, Sinozich, and Ingramarrived at the head
entry to eat lunch. WIllis also clained that Sinozich and Samrs
got into a heated argunent about what Sams' duties were on
August 18 and that Sanms told Sinozich at lunch tinme that he had
called his section foreman for a ride so that he could | eave the
| ongwal | section and return to his regular working place (Tr.
36) .

on
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WIllis also stated that Sanms was still at the head entry about 1
p. m when he, Sinozich, and Ingramreturned to the |longwall face,
but WIllis also clained that Carter canme in a vehicle and picked
up Sanms so as to take Sams to his regular place of work (Tr.
36) .

7. WIllis clains to have nade two suggestions as to the dust
problemon the | ongwall section. One suggestion was about
changi ng the position of the water sprays which were bei ng wel ded
to the longwall mning equipnment (Tr. 35) and the other was about
using a curtain to deflect dust away fromthe operator of the
equi prent and the jack setters (Tr. 37). At one point in his
testinmony, WIlis denied that his visit to the |longwall section
had anyt hi ng what soever to do with the fact that Ingramwas there
because he had conme to the mne after receiving fromthe | oca
uni on a conpl ai nt about the dust problemon the |ongwall section
WIllis said he had received the conplaint prior to June 1982 but
had delayed filing it with a West Virginia State inspector
because he wanted to give USSMtine to nake sone changes which he
had been advi sed were going to be made (Tr. 45; 52). WIllis
subsequently insisted that he had gone into the nmne to assi st
Ingramwith his inspection and to nake suggestions to both | ngram
and USSM s managenent as to what could be done to alleviate the
respirabl e-dust problemon the longwall section (Tr. 50). WIllis
eventual ly justified his acconpanying |Ingram by saying that he
want ed personally to observe the conditions on August 18, 1982,
so that he woul d have docunentation (through the results of the
anal yses of the inspector's sanples) to assist himin determ ning
what additional steps would need to be taken to elimnate the
dust problem (Tr. 56). The three respirabl e-dust sanpl es obtai ned
by 1 ngram on August 18, 1982, did show that the |longwall section
was in conmpliance with the respirabl e-dust standards (Tr. 78).

8. WIlis was not aware of the fact that UMM s office in
Washi ngton, D.C., had filed with MSHA on April 5, 1978, a
certification as to the persons who were considered to be the
m ners' representatives at the Morton Mne when it was owned by
Car bon Fuel Conpany (Tr. 44; 53; UMM Exh. 1). A copy of the
certification was served on Carbon Fuel on March 24, 1978. The
m ne was owned by Carbon Fuel in 1978. That certification
specifies certain persons who are considered to be nminers
representatives at the Morton M ne and one of the persons so
designated is "the UMM Safety Division, including District
Safety Inspectors”. WIllis was aware of the fact that he could
have inspected the longwall section any time before and after
August 18, 1982, under the provisions of the National Bitun nous
Coal Wage Agreenment of 1981 (Tr. 56-57; UMM's Exh. 2). WIlis is
a full-tine UMM enpl oyee and was not paid by USSM for the tine
he traveled with the inspector on August 18, 1982, and did not
expect to be paid anything by USSM (Tr. 57). USSM did, however,
pay Samms for the entire shift (Tr. 77).
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9. Mchael Sinozich is a mne inspector for USSM at the present
time and he held that sane position when the Morton M ne was
owned by Carbon Fuel Conpany (Tr. 62-63). Wen Sinozich arrived
at the mne on the norning of August 18, 1982, he went into the
anp roomto obtain his light and saw Wlliam WIlis and Donny
Samms there (Tr. 63). He knew that WIlis was one of UMM's
safety inspectors (Tr. 75) and advised WIllis that he was not
supposed to be on mine property w thout having given previous
notification that he was comng (Tr. 64). Wen WIlis told
Sinozich that he had conme to travel with the inspector that day
as the mners' representative, Sinozich disagreed with that
assertion and replied that Satms was the miners' representative
for traveling with the inspector (Tr. 64-65). Sinozich's
testinmony does not differ substantially fromother w tnesses as
to USSM s refusal to allow WIlis to travel with the inspector
and USSM s reversal of that refusal after Ingramissued a
citation for an alleged violation of section 103(f) of the Act
(Tr. 65-66).

10. Sinozich's testinony does differ fromWIIlis' testinony
in sone respects. Sinozich clains that Sanms was with the
i nspection party in the face area of the |longwall section up to
11:30 a.m and that Samms left the longwall section about 12:30
p.m after he had eaten lunch at the head entry (Tr. 69-70).
Sinozich al so stated that he was surprised when Sams |eft the
| ongwal | section because Samms had not at any tinme explained to
himthat he (Sanms) was there under a provision of West Virginia
law. Additionally, Sinozich stated that his understandi ng of West
Virginia lawis that the mners have a right to participate in
the taki ng of respirabl e-dust sanples by USSM but have no right
to nonitor or check the sanples taken by MSHA. Sinozich did not
think that Sams had any reason to go with the inspector to check
t he punps placed on three miners in the |ongwall section on
August 18 because USSM was not engaged in taking respirabl e-dust
sanples in the longwall section on that day (Tr. 71-72).

11. Sinozich's testinony also differs fromWIIlis' and
Ingrams testinmony to the extent that Sinozich testified that
WIllis made no recommendati ons to hi mabout changes in the
ventil ation system or changes in engineering for the purpose of
controlling dust on the longwall section. Sinozich stated that
Samms checked the punps placed on three miners by |Ingram but
that WIllis did not check the punps (Tr. 78-79). Sinozich also
testified somewhat inconsistently as to WIIlis' role underground
by first stating that it was too noisy to discuss technica
aspects of the dust problenms on the I ongwall section (Tr. 70),
whi | e subsequently conceding that the |ongwall equipnent was not
running at tinmes while the water sprays were being installed or
reposi ti oned and by conceding that the nenbers of the inspection
crewdid talk at times (Tr. 74; 76-77). Sinozich denied that he
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had a heated di scussion with Sanms as clained by Ingram (Tr. 69).
Sinozich also testified that at no tinme did he tell Samms that he
was forbidden to go on the inspection or that he shoul d not
continue to be with the inspection party for the full shift (Tr.
69) .

12. Carl Peters is USSM s chief mne inspector for the
Decota District. He has held that position since June 12, 1982,
and prior to that he was director for health and safety for
Car bon Fuel Conpany (Tr. 80). Peters corroborated WIlis'
testinmony to the extent of agreeing that WIllis had di scussed
with himin June of 1982 at the West Virginia mne office the
respirabl e-dust conditions on the I ongwall section and that he
had advised WIllis of the steps USSM was taking to alleviate the
problem but he denied that WIlis had expressed an intention of
comng to the mne to acconpany an MSHA i nspector at any tine
with respect to the respirable-dust problemin the | ongwall
section (Tr. 80-81).

13. Peters stated that the miners' representatives for
traveling with inspectors under section 103(f) of the Act are
chosen by the union and that USSM has no right to participate in
the union's choice of representatives and that USSM does not have
any right to approve the union's choice of its representatives
(Tr. 86). On the other hand, Peters stated that he does not
recal | having been served by UMM with a statenent of the persons
who are considered to be mners' representatives (Tr. 82). Peters
al so stated unequivocally that WIlis is not a mners
representative to acconpany inspectors at the Morton Mne (Tr.
85). Peters stated that the miners' representatives are sel ected
at the mnes and that the mne forenen know who they are and that
it is a routine understanding that when an i nspector appears at
the m ne, one of the known representatives will automatically
acconpany the inspector (Tr. 86). Peters stated that the reason
they initially refused to allow WIlis to acconpany | ngram was
based on the "surprise" of being hit with "an Internationa
safety rep without proper notification. * * * It threw the
whol e system off" (Tr. 87).

Consi deration of the Parties' Argunents
I nt roduction

USSMfiled its brief on Septenmber 9, 1983, UMM filed its
initial brief on Septenber 12, 1983, and the Secretary of Labor
filed his brief on Septenber 14, 1983. UMM filed a reply brief
on Septenber 30, 1983.

VWhen the parties first replied to a prehearing order issued
Cct ober 15, 1982, they indicated that they would like to submt
the issues to ne for decision on the basis of a stipulation of
facts. UMM filed a notice of intervention on Novenber 5, 1982.
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After | had granted some extensions of tinme within which to file
t he proposed stipulations, | was subsequently advised in a letter
filed on February 10, 1983, that the parties had been unable to
reach agreement on a stipulation of facts and that the case would
have to be schedul ed for hearing.

The issues discussed in the parties' briefs show that they
are still disputing the basic facts in this proceeding. USSM s
brief (p. 2) states that the issue raised is:

If a mner's representative is available to acconpany a
federal MSHA inspector, is an operator required to al so
permt a representative of the international union to
join the inspection party absent a request by the

i nspector?

UMM' s brief (p. 4) expresses the issue as follows:

The underlying issue in this case is whet her USSM
shoul d be permitted to interfere in any way with the
selection of the mners' representative under section
103(f) of the Act. For the reasons that will be
outlined in this brief, the UMM urges this Court to
interpret 103(f) so as to prohibit any interference on
the part of the operator with the selection of the

m ners' representative. [Enphasis added by UMM ]

The Secretary's brief (p. 11), on the other hand, expresses
the issue as foll ows:

Thus, the entire case boils down to the question of
whet her the Union's failure to follow the technica
requi renents of 30 C.F.R 040.3 woul d deprive the
operator's mners of the right to have the Union's
safety and health specialist be their wal karound
representati ve when they need himto act in that
capacity, as they did here when the | ocal safety
committeenen could not resolve a potentially serious
heal th hazard and sought the benefit of M. WIIlis'
expertise. The Secretary subnmits that the appropriate
concl usi on, already reached by one Revi ew Conmi ssion
Judge, is that the miners' health is the nore inportant
concern

It is apparent fromthe parties' argunents that UMM and the
Secretary have addressed only very briefly the issue raised in
USSM's brief. USSM s original notice of contest did not expressly
state the issues raised by Citation No. 2024280 and in ny
prehearing order of Cctober 15, 1982, | stated that | did not
know what issue USSM was raising and noted that if the issue
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was nerely the question of whether an operator has to pay a

m ners' representative who i s acconpanying an i nspector engaged
in maki ng a spot inspection, that question had already been laid
to rest by the court's decision in UMM v. FMSHRC, 671 F.2d 615
(D.C.Cr.1982), cert. den., 74 L.Ed2d 189 (1982).

USSM cl arified the issues being raised in this proceeding by
filing a letter on Cctober 29, 1982. A copy of the letter was
sent to both the Secretary and UMM. In that |etter USSM
specified two issues it was raising in this proceeding as
fol | ows:

(a) The facts in this case are that USSM al | oned t he

el ected representative of the mners to acconpany the

i nspector and paid himfor the tine involved. The issue
in this case is whether the operator mnmust also allow a
representative fromthe district office of the union to
acconpany the mners. UMM v. FMSHRC, 671 F.2d 615
(1982), did not discuss the issue of whether the
operator nust permt two representatives of the mners
on an inspection party, one fromthe |ocal and one from
the national office.

(b) The facts in this case will establish that the

[ ocal union never listed WlliamWIIlis as a
representative of the mners pursuant to 30 CFR 040,
and that the local union failed to notify mne
managenent that they requested the assistance of M.
WIllis pursuant to Article 111, Section (e)(1l) of the
basi c | abor agreenent.

USSM s brief (p. 5) distinguishes the Comm ssion's hol ding
in Consolidation Coal Co., 3 FMSHRC 617 (1981), by pointing out
that in that case the inspector requested the assistance of
UMM’ s national safety representative and Consol objected to the
request on the ground that the national representative had not
been designated on the formfiled pursuant to 30 C F. R [40. 3.
USSM ar gues that none of the parties in this proceedi ng based
their actions on the notice of representati on. Therefore, USSM
argues that the Commi ssion's holding in the Consol case is
i napplicable to the facts in this proceeding.

USSMis incorrect in arguing that the Consol case is
i napplicable to the issue stated in paragraph (b) above because
the Conmi ssion held in the Consol case "* * * that failure of a
person to file as a representative of mners under Part 40 does
not per se entitle an operator to deny that person wal karound
participation under section 103(f)" (3 FMSHRC at 619). As | have
noted in Finding No. 8, supra, the union did file with NMSHA
under the Federal Coal Mne Health and Safety Act of
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1969, a certification of mners' representative for the Mrton
Mne. Wiile a copy of the certification was served on Carbon Fue
Conmpany, the union did not update the certification by serving a
copy on USSM after USSM assuned ownership of the Morton M ne. The
fact that the union's certification is sonewhat defective in
terns of service of process is inmaterial in |ight of the

Conmi ssion's holding in the Consol case to the effect that
conplete failure to file a certification under section 40.3 is
not a sufficient reason for an operator to deny wal karound rights
under section 103(f).

USSM s brief seens to have dropped the issue about UMM's
failure to file a certification pursuant to section 40.3 of the
regul ati ons because the only issue specifically articulated in
the brief is the one pertaining to the safety conmttee's all eged
appoi ntnent of two miners' representatives to acconpany the
i nspector under section 103(f) of the Act. To the extent that
USSM may still be arguing that it had a right to deny Wllis the
right to wal karound with the inspector on August 18, 1982,
because he had not been listed in a filing made pursuant to
section 40.3, | believe that that argument nust be rejected under
the Conm ssion's holding in the Consol case, supra.

Ri ghts of UMM under the \Wage Agreenent

In USSMs letter filed on October 29, 1982, USSM al so
contends, in paragraph (b), supra, that the union violated the
notice provisions of Article Ill, Section (e)(1) of the Wage
Agreenent which provides as follows (UMM Exh. 2, pp. 12-13):

(1) Subject to the routine check-in and check- out
procedures at the mne, the officers of the
International Union, the District President of the
District involved, and authorized representatives of
the International Union's Safety Division and
Department of Cccupational Health shall be afforded the
opportunity to visit a mne to consult wth managenent
or the Mne Health and Safety Cormittee and to enter
the m ne at the request of either managenent or the

M ne Health and Safety Conmittee.

It is obvious that the only "notice" UMM is required to give
under Section (e)(1l) of the Wage Agreenment is that it will foll ow
the "routine check-in and check-out procedures” at the Mrton

M ne. Presumably all persons who went into the mne on August 18
foll owed the routine check-in and check-out procedures because no
wi t ness was asked any questions about checking in and out of the
m ne, but USSMs counsel did elicit fromUWA s w tness Carter
the fact that it is the local union's practice to give USSM 24
hours' notice of an intent to make an inspection of the mne if
the inspection is going to be made under the Wage Agreenent, but
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Carter also insisted that the |ocal union's practice of giving 24
hours' notice did not pertain to a request that a safety

i nspector fromthe international union be naned as the niners
representative to acconpany an MSHA inspector under section
103(f) of the Act (Finding No. 4, supra).

UMM' s brief (p. 5) indicates that the provision USSM shoul d
have cited in the Wage Agreenent with respect to giving USSM
notice is Article Ill, Section (d)(4) of the Wage Agreenent which
provi des (UMM Exh. 2, p. 11):

(4) The Conmittee shall give sufficient advance notice
of an intended inspection to allow a representative of
t he Enpl oyer to acconpany the Conmittee. If the

Enpl oyer does not choose to participate, the Committee
may make its inspection alone.

UMM' s brief (p. 5) argues that USSMis confusing the mners
rights under the Wage Agreenment with their rights under the Act.
UMM's brief (p. 6) contends that the Safety Conmittee cannot
gi ve USSM advance notice as to when a miners' representative, who
doesn't work at the mne, will appear at the mine to acconpany an
i nspector under section 103(f) because the safety conmttee is
not given advance notice of inspections by MSHA and that it would
be contrary to section 103(a) of the Act for MSHA to give the
safety conmittee advance notice. (FOOINOTE 1) Therefore, UMAA contends
that USSM in arguing that USSMis entitled to 24 hours' advance
noti ce when a representative of the international union is being
asked to acconmpany an inspector, is asking the safety conmttee
to do sonething which is beyond the safety conmttee's ability to
do. UMM further argues that it is the union's right under
section 103(f) to appoint a mners' representative who does not
work for the operator if that person has nore expertise to
apprai se a safety or health problemthan one of the mners who
wor ks for the operator. UMM contends that section 103(f)
specifically provides that the mners' representative has to be
paid for acconpanying an inspector only if he is an enpl oyee of

t he operator whose mne is being i nspected. UMM notes that there
is no issue in this case about whether USSM has to pay the person
who acconpani ed the inspector because WIllis is a full-tinme UMM
enpl oyee and did not expect to be paid by USSM for acconpanyi ng
the inspector (Finding Nos. 5 and 8, supra).
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VWhile UMM s argunments are legally correct in contending that
UMM is not given any advance notice as to when inspections are
going to take place, it is a fact that the safety committee
t hought that Inspector Ingramwould return to the m ne on August
18, 1982, to obtain additional respirabl e-dust sanpl es because
the I ongwall section had not been operating at a normal
production | evel on August 17 when the inspector had previously
been at the mne to obtain respirabl e-dust sanples.

The safety committee called WIlis on the evening of August
17 and asked himto come to the mne to acconpany the inspector
on August 18 if the inspector returned. The record contains
not hing to show why the safety commttee could not al so have
called USSMs m ne inspector, or chief mne inspector, or mne
foreman, or mne superintendent so as to notify at |east one of
those individuals that the conmttee wanted to have WIlis,
i nstead of Samms, be the miners' representative on the norning of
August 18 if Inspector Ingram should appear for the purpose of
obt ai ni ng respirabl e-dust sanples as anticipated by the safety
com ttee.

Moreover, there is some doubt in the record as to whether
WIllis gave USSM any notice at all on August 18 that he had cone
to the mne to acconpany the inspector. The only notice which
UMM purports to have given USSM prior to Sanms' advi si ng
I nspector Ingramthat WIlis was going to be the mners
representative is contained in the follow ng statement by Wllis
during direct exam nation by his counsel (Tr. 31-32):

Q Coul d you tell ne what happened when you arrived on
the mne site on August 18th?

Al went to the mne office and inforned managenent
that | was there to go on inspection with M. |ngram

Q Wio of m ne managenent did you inforn?

Al don't renenber who was in the office.

Q You can't renenber the nane of the person?

A No
Since WIlis was acquainted with USSM s m ne superintendent, m ne
i nspector (Tr. 30-33), and chief mne inspector (Tr. 39), it is
strange that he was unable to identify the person in the mne

of fice whom he had notified of his being present for the purpose
of acconpanyi ng | nspector |ngram
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Si nozi ch, USSM's m ne inspector, is the first person in USSM s
managenment who becanme aware of WIIlis' presence and he did not
know that WIIlis had been asked to be the mners' representative
to accompany the inspector when he went to obtain his cap |ight
bef ore goi ng underground and saw WIllis and Sanms in the | anp
room Sinozich imrediately advised Wllis that WIllis was not
supposed to be on mine property w thout having given USSM pri or
notice (Tr. 64). In view of Sinozich's fast adverse reaction to
WIlis'" presence, it is sonewhat doubtful that WIlis actually
gave any of USSM s managenent personnel notice on the norning of
August 18 that he had cone to the mine for the purpose of
acconpanyi ng an inspector until the reason for his presence was
chal | enged by Sinozich in the |anp room The only reason which
WIllis could give for failure to give notification prior to the
nmor ni ng of August 18 was that he had been called by the safety
conmittee the night before and did not have tine to give notice.
If it was possible for the safety commttee to call WIlis at
night to ask himto come to the mne to acconpany an i nspector
it would have been just as possible for WIlis or the safety
conmittee to call sonme person in USSM s nanagenent to advi se that
person that WIllis was planning to come to the nmne on the
nmorni ng of August 18 to acconpany an inspector who was expected
to be there to take respirabl e-dust sanpl es.

Despite the safety committee's | ack of concern about giving
USSM any prior notice of the fact that WIllis had been asked to
be the mners' representative on August 18, there is nothing in
section 103(f) of the Act which requires either the safety
conmittee or anyone to give USSM advance notice as to the
identity of the mners' representative until the time the
i nspector is ready to go underground. Therefore, despite the
union's lack of ordinary courtesy and consideration, | find that
WIllis had a right to be the nmners' representative for the
pur pose of acconpanying the inspector on August 18, 1982, even if
WIllis gave no prior notification until his presence at the m ne
was chal | enged by Sinozich.

USSM's brief (p. 4) argues that if it is required to allow
anyone chosen by the miners as their representative to go
under ground, USSM woul d be required to | et anyone so designated
to acconpany the inspector even if that person were a mning
engi neer froma conpetitive conpany or WIlis' wife and children
USSM s brief notes that a person under 18 years of age is barred
fromentering the mne by West Virginia | aw

It is possible, of course, that the safety committee m ght
choose a person who has no expertise at all as the mners
representative, but that is not likely to happen. Moreover, if
the safety comittee shoul d make an absol utely absurd sel ection
as the mners' representative, USSM s nanagenment woul d be
obligated to object to the selection, just as USSM s managenent
did
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in this case. Any tine that USSM objects to a given niners
representative the i nspector necessarily beconmes the person to
approve or disapprove that appointnment. In this case, the

i nspector was sufficiently in doubt as to WIllis' legal right to
be the mners' representative that he called his supervisor to
clarify the position he should take. In this case, the supervisor
instructed the inspector to wite a citation, but it is highly
unlikely that the inspector or his supervisor would concl ude that
a citation should be witten if a mners' representative should
decide that he wanted to take his wife and children with himfor
t he purpose of acconpanying an inspector. It is also highly
doubtful that an inspector would cite USSM for a violation of
section 103(f) if USSM shoul d object to the appointnment of a

m ni ng engi neer enployed by a conpetitive conpany as the niners
representative

In short, while | think the safety conmittee and WIllis
coul d have been nore cooperative in providing USSM s managenent
wi th nore advance notice than was given in this case, | do not
believe that the safety conmttee is precluded from asking that
one of its safety inspectors fromthe international union be
al l owed to acconpany an inspector as the mners' representative
in cases such as this one in which it has been shown that the
I ocal union's miners' representatives felt inadequate to be
hel pful to the inspector in taking respirable-dust sanples on the
| ongwal | section which had been out of conpliance with the
respirabl e-dust standards for about 1 year

USSM s chief nmine inspector was at | east aware of the

uni on's concern about the longwall section's nonconpliance with
t he respirabl e-dust standards and acknow edged that WIllis had
di scussed the problemw th himon one occasion (Finding No. 12,
supra). Therefore, the choice by the safety committee of WIllis
as the mners' representative on August 18, 1982, was not an
action which should have been of any great surprise or distress
to USSM s managenent, despite the chief mne inspector’'s clains
to the contrary (Tr. 87).

| agree with the argunents in UMM s brief, discussed above,
that the notice provisions in the Wage Agreenment pertain only to
i nspections which the safety conmttee wi shes to perform under
the provisions of the Wage Agreenent and that UMM is not bound
by those notice requirenents when the safety comrittee is
choosing the mners' representative to acconpany an inspector
pursuant to section 103(f) of the Act.

The Question of \Whether There Were Two M ners' Representatives
on August 18, 1982

USSM's brief (p. 3) contends that section 103(f) of the Act
contenpl ates that each party will have one representative to
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acconpany the inspector unless the inspector feels that he needs
addi ti onal hel p. USSM concl udes, therefore, that since the

i nspector did not specifically request WIllis' assistance, the
safety conmittee inproperly insisted on having both Wllis and
Samms acconpany the inspector. USSM argues that once the nminers
choose their representative, that person remains their choice
until they inform nmanagenent that a new representative has been
chosen. USSM states that once the selection has been nmade, no
addi ti onal representative may acconpany the inspector unless he
requests assistance. It is a fact that Inspector Ingramdid not
request either Samms or WIlis to acconpany himand he testified
that he felt perfectly conpetent to obtain respirabl e-dust
sanples on the longwall section wi thout the assistance of anyone
(Tr. 14).

The Secretary's brief (p. 10) argues that Samms was not the
only enployee at the Morton M ne who had been designated as the
m ners' representative to acconpany the inspector and that no one
on August 18 was under the inpression that Samms was the niners
representative to acconpany the inspector on that day. The
Secretary agrees that Samms went underground with the inspector
along with WIllis and USSM s m ne inspector, Sinozich, but
contends that Samms was going to the longwall section to check
t he respirabl e-dust punps under West Virginia |law. Therefore, the
Secretary clains that USSMs contention that the inspector had to
request an additional representative before Sams could go has no
application in the circunstances existing in this case.

UMM s brief (pp. 8-9) contends that only one mners
representative, WIllis, acconpanied the inspector on August 18.
UMM states that Samms went underground with the inspection team
consi sting of the inspector, Sinozich, and WIlis, but that Sammrs
did not remain with the inspection party because he was naking an
i ndependent check of the respirabl e-dust punps and left the
i nspection party before the inspection was conpl et ed.

Addi tionally, UMM argues that the union never requested that two
representatives acconpany the inspector and that the inspector
knew bef ore goi ng underground that only WIllis was the union's
representative for acconpanying the inspector

At first glance, USSM appears to have a valid argunent with
respect to its "two representatives” clains. It is a fact that
both Samrs, a previously identified mners' representative, and
WIllis, the special miners' representative chosen to acconpany
t he i nspector on August 18, did go underground with the
i nspector. It is also true that, while Sams clains to have been
goi ng under ground under a provision of West Virginia | aw, USSM s
wi t ness, Sinozich, clainmed that West Virginia law only allows a
m ners' representative to participate in the taking of
respirabl e-dust sanples by an operator. Sinozich stated that
si nce NMSHA
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was taking the dust sanmples, instead of USSM that Sams did not
have a right under West Virginia |law to check the respirabl e-dust
punps whi ch had been placed on three mners by Inspector |Ingram
(Finding No. 10, supra).

None of the four briefs filed in this proceeding cites the
provi sion of West Virginia |law which is allegedly invol ved.
Therefore, | assune that no party is entirely certain whether
Samms had a legitimate right under West Virginia law to go
under ground on August 18 to check the respirabl e-dust punps
pl aced on three mners in the longwall section. Neverthel ess, the
i nspector was aware of the fact that Samms cl ainmed to be goi ng
under West Virginia | aw and he specifically stated that he
bel i eved Samms' announcenent that he was goi ng underground under
West Virginia |law took the matter out of the inspector's hands
entirely. The follow ng testinony shows beyond any doubt that the
i nspector thought he was bei ng acconpani ed by a single mners’
representative (Tr. 18):

Q As far as you were concerned, on August 18th who was
the m ners' representative that went with you?

A On August 18th, sir, after | issued the citation M.
WIllis was the designated m ners' representative. | was
instructed that we believed at the tinme of the
conference that he had a right to travel.

Q And even though M. WIllis had been designated as the
m ners' representative for that day, | understood you
to say that M. Samms al so went al ong?

A Yes, sir.

Q So you had two people with you who worked for the
union. M. Samms didn't work for the union; he worked
for United States Steel. Is that right?

A Yes.

Q Whereas M. WIlis is enployed by UMM as |
understand it?

A Yes, sir. M. Sams informed ne that he was going to

nmoni tor my dust sanpling inspection under provision of

the state aw which I'"'mnot famliar with and that took
it out of ny hands. As far as | was concerned with him
he was goi ng under the state law and M. WIIlis was

goi ng under the Mne Health and Safety Act.
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WIlis" recollection of the discussion about there being two
m ners' representatives is summarized in the follow ng answer to
a question asked by UMM' s | egal assistant (Tr. 32-33):

A And di scussions went on, and | think M ke
[Sinozich]--1"mpretty sure but | think he talked to
Carl Peters, and Mke said, "He told ne that he was
going to object to you going with M. Ingramon this

i nspection.” And | told Mke that | was the authorized
representative of the mners, and he said that M.
Samms was. M. Samms said, "No, Mke", said, "Bolts
[WIlis] is the representative of the mners." He said,
"I"mgoing to go and | ook at the sanples, under state
| aw. The court decision was recently handed down by
Judge Harvey." He said then he wasn't going to let nme

go.
QD d he give you a reason?

A He said Donny Samms was the | ocal union safety
conmitteenman, and he usually travels with the
i nspector. * * *

The testinony of Sinozich as to the question of whether
Samms went under ground under West Virginia | aw consists of a
short answer to a single question asked by USSM s counsel (Tr.
71):

QDd M. Sanms at any tine indicate to you that he was
acting under state | aw?

A No, he did not.

Si nozi ch al so expresses on transcript page 71 his opinion that
West Virginia | aw does not permt the mners to participate in
the taki ng of sanples by an MSHA inspector (Finding No. 10,
supra).

There is sone additional testinony which should be
consi dered in determ ni ng whet her the preponderance of the
evi dence supports a finding that two mners' representatives
acconpani ed I nspector Ingramon August 18, 1982. WIIlis'
testinmony shows that Samms nade a very significant effort to
di sassociate hinmself with the inspector's activities after they
went underground. According to WIlis, Samms went imediately to
the face area of the |longwall section and checked two
respirabl e-dust punps and was on his way back to check a third
punp when the other three persons (lnspector Ingram WIlis, and
Sinozich) in the inspection party nmade their way to the face
area. Moreover, WIlis stated that Sams renai ned away fromthe
i nspection party all norning and
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was eating his lunch at the head entry when Ingram WIlis, and
Si nozi ch came to the head entry to eat their lunch. Additionally,
WIllis stated that Sinozich and Samms becane involved in a heated
argunent at the head entry as to what duties Samms purported to
be doing at that time, whereas Sinozich denies that he ever had
any sort of argument with Samms on August 18 (Finding Nos. 6 and
11, supra).

The inspector's testinony indicates that Sams did not
remain with the inspection party and that Samms |eft the | ongwall
section about noon (Finding No. 3, supra).

Based on the preponderance of the evidence di scussed above
and ny observations of the w tnesses' deneanor, | find that Sammrs
di d advi se Sinozich that he was goi ng underground to check the
respirabl e-dust sanpl es under West Virginia | aw and that the
i nspector was aware of having with himonly one mners
representative, nanely, WIllis. Therefore, the record does not
support USSM s argunent that the safety comittee insisted on
having two mners' representatives acconpany the inspector on
August 18, 1982. Since Sinozich had been advi sed by Sams t hat
Samms was going with the inspection party to check
respirabl e-dust sanpl es under West Virginia |law, he had anple
opportunity to assert that Samms coul d not go under West Virginia
| aw and woul d either have to be considered as a second miners
representative to acconpany the inspector under section 103(f) or
be denied the right of going underground except to work on his
own section.

There is every indication that if the union had been
confronted with a choice of having WIlis go as the mners
representative or having Wllis denied the right to go because
Samms was al so insisting on going as the miners' representative,
t he union woul d have elected to send WIlis under section 103(f)
and woul d have dealt with USSM s claimthat Sanms coul dn't go
underground to check respirabl e-dust punps under West Virginia
| aw. Since the union was not given the chance to nake that
deci si on on August 18, 1982, | do not believe that USSM shoul d be
permtted to argue on the basis of the record in this proceedi ng
that the safety commttee insisted on sending two mners
representatives to acconpany the inspector on August 18, 1982.

As noted above, Inspector Ingramwas conpletely unaware of
any claimby USSMthat he was pernmitting two mners
representatives to acconpany hi mon August 18. He unequivocally
testified that as far as he was concerned only WIllis was the
m ners' representative to acconpany hi mon August 18 and that
Samms took the matter of his being one of the inspection party
out of the inspector's hands by announci ng that he was going
underground to check respirabl e-dust sanpl es under West Virginia
law (Tr. 18).
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Finally, I do not think that section 103(f) requires that the
i nspector nust request an additional representative before two
representatives may go with him Section 103(f) sinply states
that "[t]o the extent that the Secretary or authorized
representative of the Secretary determ nes that nore than one
representative fromeach party would further aid the inspection
he can pernit each party to have an equal nunber of such
addi ti onal representatives." [Enphasis supplied.] That sentence
means that the inspector may permt nore than one representative
for each party regardl ess of whether he actively requests that
nore than one person acconpany him In this case, however, the
i nspector was never asked to permt nore than one representative
to acconpany hi m because, so far as he was concerned, the safety
committee had elected to send only WIllis as the miners
representative. Consequently, USSM sinply cannot raise the "two
m ners' representatives" argunment in this proceedi ng because the
preponder ance of the evidence fails to support such an argunent.

A Violation of Section 103(f) Cccurred

On the basis of the discussion above, | have found that the
safety conmttee had a right to select a safety inspector from
the international union as its mners' representative under
section 103(f) of the Act on August 18, 1982. Therefore, the
i nspector properly cited USSMfor a violation of section 103(f)
when USSM refused to all ow UMM s safety inspector to acconpany
the inspector. The order acconpanying this decision wll
hereinafter affirm C tation No. 2024280 i ssued August 18, 1982,
whi ch all eged that a violation of section 103(f) had occurred.

DOCKET NO WEVA 83-95

The Secretary's petition for assessnent of civil penalty
filed in Docket No. WEVA 83-95 seeks assessment of two civil
penalties, the first one being for the violation of section
103(f) of the Act alleged in Citation No. 2024280 consi dered
above in Docket No. WEVA 82-390-R, and the second one being for a
violation of 30 CF. R [070.101 alleged in Gtation No. 9917507
dated Septenmber 1, 1982. Assessnment of a penalty for the
vi ol ati on of section 103(f) must be done on the basis of the
record devel oped in the contest proceeding in Docket No. WEVA
82-390- R because the civil penalty issues were consolidated for
hearing in the contest proceedi ng. Evidence was introduced by
USSM and the Secretary in Docket No. WEVA 83-95 with respect to
the violation of section 70.101 alleged in Citation No. 9917507.

USSM s Argument that a Judge |Is Bound by the Provisions of 30
C. F.R [J100.4

Since Inspector Ingramdid not check the block on Citation
No. 2024280 appearing after the words "Significant and
Substantial", the Assessnment O fice proposed a "single penalty
assessnent "
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of $20 under 30 C.F.R [J100.4 which provides as foll ows:

An assessnent of $20 may be inposed as the civil
penalty where the violation is not reasonably likely to
result in a reasonably serious injury or illness, and
is abated within the tine set by the inspector. If the
violation is not abated within the tine set by the
i nspector, the violation will not be eligible for the
$20 single penalty and will be processed through either
t he regul ar assessnment provision (0100.3) or specia
assessnent provision (0100.5).

USSM attached to its brief, filed in Docket No. WEVA 83-95, a
copy of its petition for discretionary review of a decision by
Judge Broderick issued in U S. Steel Mning Co., Inc., 5 FVMSHRC
934 (1983). In that U S. Steel decision, Judge Broderick held
that the "* * * Conm ssion is not bound by the Secretary's
regul ati ons setting out how he proposes to assess penalties” (5
FMSHRC at 936). USSMrelies on the argunents made in its petition
for discretionary review filed in Judge Broderick's case in
Docket No. PENN 82-328 in support of its claimthat | am bound by
the provisions of section 100.4 and nust, therefore, assess a
penalty of only $20 for the violation of section 103(f) because
that is the penalty which the Secretary proposed for that
violation in Docket No. WEVA 83-95 when he proposed the penalty
under section 100. 4.

The first argunent which USSM s petition (p. 2) nakes is
that an "* * * operator has no renmedy at |law' if an inspector
erroneously checks the "significant and substantial” block on a
citation. USSMclains that if a manager's conference hel d under
section 100.6 of the regulations fails to result in a reversal of
the inspector's error, the operator nmay contest the penalty under
section 100.7 where | awers w |l becone involved, but USSM cl ai s
that if the lawers do find that the inspector made an error in
checking the "S & S" block, the operator will be unable to obtain
relief because "* * * the Adm nistrative Law Judges are not
willing to approve a settlenment notion for the single penalty
assessnment because they do not agree with the new penalty
criteria" (Petition, p. 2).

There are at least two fallacies in USSMs first argunent.
First, section 100.7 of the regulations and section 105(d) of the
Act are designed to provide the operator with a forumwhere he
can present evidence and argunents in support of his clains that
the inspector inproperly checked "S & S'". When USSM sought review
of the inspector's citing of USSM for a violation of section
103(f), USSM s attorney checked a bl ock on a form which states,

"I wish to contest and have a formal hearing on all the
violations listed in the Proposed Assessment." USSM was provi ded
with an
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ext ensi ve hearing on the inspector's having cited, USSMfor a
viol ation of section 103(f). There is nothing in the Act or in
Part 100 of the regul ati ons which provides that once a hearing
has been held, the judge is precluded fromusing the evidence in
that hearing to assess a civil penalty under section 110(i) of
the Act.

The second error in USSMs first argunent is that USSM
incorrectly states that admi nistrative | aw judges will not
approve a settlenment notion involving a single penalty assessnent
of $20 under section 100.4. | have approved several settlenents
i nvol vi ng $20 assessnents proposed by the Secretary pursuant to
section 100.4. See, e.g., Eureka Mning Corp., Docket No. LAKE
83-5, issued January 27, 1983; RB Coal Conpany, Inc., Docket No.
KENT 83-24, issued July 13, 1983; and D & D Coal Conpany, Inc.
Docket No. KENT 83-25, issued Cctober 17, 1983. There are other
errors in USSMs first argunment, but they will hereinafter be
noted in ny discussion of USSMs ot her allegations.

USSM s second argunent begins with the observation that the
case law to date has arisen only under section 100.3 "* * *
whi ch has an el aborate scheme for considering the six penalty
criteria" (Petition, p. 2). USSM concedes that the Comm ssion and
its judges are not bound by the provisions of section 100.3
"* * * pecause both parties may have nore information after a
full hearing than the assessnment office had originally"
(Petition, p. 2). USSMs petition (p. 3) tries to distinguish
section 100.3 from section 100.4 by asserting that there is
consi derabl e discretion in applying the six criteria described in
section 100.3 but little discretion in applying section 100.4's
two criteria which only pertain to whether the violation was "S &
S', that is, reasonably likely to result in a reasonably serious
injury, and whether the violation was abated within the tine
given by the inspector. The aforesaid difference in the range of
di scretion between the two sections is said by USSMto nmake the
present case | aw i napplicable to section 100.4.

USSM refers to the Comm ssion's |anguage in Sellersburg
Stone Co., 5 FMBHRC 287 (1983), in which the Conmm ssion held that
it is not bound by the Secretary's assessnent fornula, and USSM
clains that the preanble to the regulations relied on by the
Commi ssion in that case specifically refers to section 100.3, not
to section 100.4. USSM s petition (p. 3) further states that the
word "may" used in the first sentence of section 100.4 inplies
that application of the section may be discretionary, but USSM
clains that the word "may" is restricted to making the two
requi red findings as to nonseriousness and tinely abatenment. USSM
clains that the Secretary stated in the final rule that the term
"single penalty assessnent” was being used to clarify that $20 is
the only penalty an operator could receive under section 100. 4.
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In addition to the lack of discretion permitted in applying
section 100.4, as opposed to section 100.3, USSM s petition (p
4) argues that section 100.4 enunci ated a new agency policy which
i s binding upon the operator and the agency. USSM argues that a
j udge cannot ignore the new test devised by the agency whose
rul es he is supposedly applying and substitute his own test. USSM
continues its argument by saying that a judge cannot create |aw
because he does not agree with the existing regulation and that a
judge "* * * npust base his decision on the testinony he has
heard" (Petition, p. 4).

If USSMis going to base its argunents on the "case | aw'
pertaining to penalty assessnents, it ought to start with the
procedures used by the Secretary of the Interior to carry out the
provi sions of section 109(a)(c) of the Federal Coal Mne Health
and Safety Act of 1969 which provided, in pertinent part, as
fol | ows:

(3) Acivil penalty shall be assessed by the Secretary
only after the person charged with a violation under
this Act has been given an opportunity for a public
hearing and the Secretary has determ ned, by decision
i ncorporating his findings of fact therein, that a
violation did occur, and the anmount of the penalty
which is warranted, and incorporating, when
appropriate, an order therein requiring that the
penalty be paid. * * *

The Secretary devised a fornula for applying the six criteria
listed in section 109(a) (1) of the 1969 Act. Those sane criteria
are also listed in section 110(i) of the 1977 Act. Operators
chal | enged the penalties proposed by the Secretary under the 1969
Act on the ground that he had not nade the findings required by
section 109(a)(3), supra. Several circuit courts considered the
matter. The District of Colunbia Grcuit, in National Independent
Coal Qperators' Assn. v. Mrton, 494 F.2d 987 (1974), affirned
the nmet hod enpl oyed by the Secretary of the Interior under which
the Secretary proposed penalties w thout making formal findings
as to the six criteria, but the regulations permtted the
operator to request a hearing before an administrative |aw judge
who woul d make findings as to the six criteria. The court held
that the operator was afforded due process under the regul ations
then in effect. The Third Grcuit, in Mrton v. Delta M ning,
Inc., 495 F.2d 38 (1974), reversed the nethod being used by the
Secretary of the Interior because the court believed that section
109(a)(3) required the Secretary to nake findings as to the six
criteria when he proposed civil penalties.

The Suprenme Court affirmed the D.C. Crcuit's decision in
Nat i onal | ndependent Coal Operators' Assn. v. Kl eppe, 423 U S
388 (1976), and reversed the Third Grcuit's decision in Kl eppe
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v. Delta Mning, Inc., 423 U S. 403 (1976). In each case the
Court held that the Secretary of the Interior had proceeded under
a valid regulatory schenme which permitted an operator to request
a hearing and obtain a decision making the findings required by
section 109(a)(c) of the 1969 Act.

The |l egislative history of the 1977 Act shows that Congress
was di spl eased with the enforcenent of the 1969 Act with respect
to assessnent and collection of civil penalties. For exanple,
Senate Report No. 95-181, at page 41 (or page 629 of the
Legi slative History of the Federal Mne Safety and Health Act of
1977 prepared for the Subcomm ttee on Labor of the Committee on
Human Resources) stated as foll ows:

In overseeing the enforcenment of the Coal Act the
Conmittee has found that civil penalty assessnents are
generally too | ow, and when conbined with the
difficulties being encountered in collection of
assessed penalties (to be discussed, infra), the effect
of the current enforcenent is to elimnate to a

consi derabl e extent, the inducenment to conply with the
Act or the standards, which was the intention of the
civil penalty system

The Report thereafter reviewed the civil penalty system as
it was administered by the Secretary of the Interior and found
that the procedures for assessing penalties needed revision to
prevent the parties fromsettling cases in which hearings had
been requested by agreenent of the parties to reduce proposed
penalties by an excessive anount. The Report al so was concer ned
about undue delay in conmpleting civil penalty cases because of
the procedure in the 1969 Act under which an operator could
obtain de novo hearings in the district courts. Report No. 95-181
outlined the anendnents to the 1969 Act which were deened
necessary to elimnate the defects in the civil penalty system
On page 45 (or page 633 of the Legislative Hi story), the Report
states as foll ows:

To remedy this situation, Section [110(k) ] provides
that a penalty once proposed and contested before the
Conmmi ssi on may not be conprom sed except with the
approval of the Commission. Simlarly, under Section
111(k) a penalty assessnent which has becone the fina
order of the Conmi ssion may not be conprom sed except
with the approval of the Court. By inposing these
requi renents, the Conmttee intends to assure that the
abuses involved in the unwarranted | owering of
penalties as a result of off-the-record negotiations
are avoided. It is intended that the Conmi ssion and the
Courts will assure that the public interest is
adequately protected before approval of any reduction
in penalties.
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The Report further states on page 45 that:
S. 717 provides a nunber of neans by which the nethod
of collecting penalties is streamined. Section [110(i)
] provides that the civil penalties are to be assessed
by the Mne Safety and Heal th Revi ew Conmi ssion rat her
than by the Secretary as prevails under the Coal Act
(Sec. 109(a)(3)). * * *

The di scussi on above of the changes whi ch Congress made in
anendi ng the 1969 Act shows that Congress did not intend for the
Conmi ssion to be bound by any fornul as which the Secretary of
Labor may pronul gate for the purpose of proposing (FOOTNOTE 2) penalties
under section 105(a) of the Act. Section 110(i) specifically
provi des for the Conmm ssion to assess all civil penalties under
the Act and section 110(i) specifically states that in assessing
civil penalties, the Comm ssion "shall consider” the six
criteria. On the other hand, section 110(i) provides that
"* * * [i]n proposing civil penalties under this Act, the
Secretary may rely upon a sunmary review of the information
avail able to himand shall not be required to nmake findi ngs of
fact concerning the above factors."

It is clear fromthe provisions of the 1977 Act that the
Secretary of Labor has authority under the Act only for proposing
penalties. If an operator does not agree with the assessnent
procedures promul gated by the Secretary in either section 100.3
or section 100.4, he may ask for a hearing before the Conm ssion
Once the Commi ssion or one of its judges holds a hearing, the
operator is bound by the results of that hearing and the
Conmmi ssion and its judges are required to assess civil penalties
under the provisions of section 110(i) of the Act regardl ess of
what the Secretary may have proposed in the way of penalties
prior to the tine the hearing is held. Mreover, the operator
must take his chances, as any litigant does, as to whether he
will be any better off after he seeks a hearing than he woul d
have been if he had paid the Secretary's proposed assessnents
based on any provision of Part 100.

Congress specifically amended the 1969 Act to require that
the parties obtain the Comm ssion's approval of any settl enent
reached after an operator has requested a hearing before the
Conmmi ssion. Since the Act was specifically amended to prevent
undue |l owering of civil penalties through settlenment negotiations
or otherwise, it is certain that Congress did not intend for the
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Conmi ssion's hands to be tied in approving or disapproving
settlenents, or in assessing penalties, sinply because the
Secretary has pronul gated a provision for determ ning a so-called
single penalty assessment of $20 in section 100.4 which only
refers to two of the six criteria which the Conmission is
required to use in assessing civil penalties.

For the reasons given above, | reject USSM s argunents to
the effect that I am bound by the provisions of 30 CF. R 0O
100.4. | shall hereinafter assess a penalty for the violation of
section 103(f) of the Act alleged in Ctation No. 2024280 under
the six criteria as required by section 110(i) of the Act.

Consi deration of the Six Criteri a

The parties entered into sone stipulations at the hearing
hel d i n Docket No. WEVA 82-390-R Those stipul ati ons were that
USSM is subject to the Act, that | have jurisdiction to hear and
decide the issues, and that USSMis a |arge operator (Tr. 92).
Since it has been stipulated that USSMis a | arge operator,
find that any penalties to be assessed in this proceedi ng shoul d
be in an upper range of magnitude to the extent that they are
based on the criterion of the size of USSM s busi ness.

Ability To Pay Penalties

USSM di d not introduce any evidence pertaining to its
financial condition. The Conm ssion held in the Sellersburg case,
supra, that if an operator fails to present evidence concerning
its financial condition, a judge may presunme that the operator's
ability to continue in business will not be adversely affected by
the payment of civil penalties. Therefore, it will be unnecessary
to reduce any penalties otherw se assessabl e under the ot her
criteria on the basis of a finding that paynent of penalties
m ght cause USSM to discontinue in business because the |ack of
any financial evidence in this proceeding permts me to conclude
t hat paynent of penalties will not cause USSMto discontinue in
busi ness.

H story of Previous Violations

It has been ny practice to consider under the criterion of
hi story of previous violations the question of whether the
operator in a given proceeding has previously violated the sane
section of the regulations or Act which is before ne for
assessnment of a penalty. The legislative history di scussed above
shows that Congress agrees that such a practice is acceptable
(History, p. 631). USSM s counsel stated at the hearing that USSM
has not previously violated section 103(f) of the Act (Tr. 92).
Therefore, the penalty to be assessed for the violation of
section 103(f) should reflect consideration of USSMs |ack of a
hi story of having previously violated section 103(f) of the Act.
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Good-Faith Effort To Achi eve Rapid Conpliance

Citation No. 2024280 was witten at 8:45 a.m on August 18,
1982, and provided a term nati on due date of August 18, 1982, at
9:15 a.m The inspector termnated the citation at 9:15 a.m and
gave as the reason for the term nation that USSM had agreed to
allow WIllis to acconpany him (Exh. 1). WIllis testified that
Si nozi ch, on whomthe citation had been served, waited for about
32 or 33 mnutes before calling the main office to find out
whet her Sinozich should allow WIllis to enter the mine with the
i nspector (Tr. 34). Sinozich testified that he called his
supervisor, Carl Peters, after the citation was issued, but
Sinozich did not state how |l ong he waited after the citati on was
i ssued before calling Peters (Tr. 66). Sinozich stated, however,
that Peters told himhe would call Sinozich back in a few m nutes
to give himan answer. It is possible that the 32- or 33-mnute
peri od nentioned by WIlis was running while Sinozich waited to
get an answer from Peters. Since Inspector Ingramtermnated the
citation at 9:15 a.m, which was the time period originally given
for abatenent, | believe that the preponderance of the evidence
supports a finding that USSM showed a good-faith effort to
achi eve conpliance

It has been ny practice to increase a penalty otherw se
assessabl e under the other criteria if there is evidence in a
gi ven case to show that the operator failed to make a tinely
effort to abate a given violation. On the other hand, if an
operator denonstrates sonme outstanding effort to abate an all eged
violation, | normally reduce the penalty otherw se assessable
under the other criteria. If the operator takes no unusua
action, but abates the violation within the tine given by the
i nspector, | neither raise nor |ower the penalty otherw se
assessabl e under the other criteria. Since USSM denonstrated a
normal effort to achieve conpliance, the penalty will not be
rai sed or |owered under the criterion of good-faith abatenent.

Negl i gence

The evi dence shows that the inspector was sufficiently in
doubt about whether USSM s refusal to allow WIlis to acconpany
hi mwas a violation of section 103(f), that it was necessary for
the inspector to call his supervisor for guidance (Tr. 10). Both
Si nozi ch and Peters maintai ned throughout the hearing that Wllis
was not entitled to be a mners' representative because of his
failure to give advance notice that he was comng (Tr. 64; 81
85). | have found above in ny decision in Docket No. WEVA
82-390-R that Peters was aware of WIlis' interest in the
elimnation of the respirable-dust problemin the | ongwall
section and that Peters should not have been greatly surprised
when WIllis appeared at the mne on August 18, 1982, for the
pur pose of acconpanyi ng the inspector
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On the other hand, the union is not entirely without fault in
bringi ng about the state of confusion which had a great deal to
do with Sinozich's and Peters' original decision to deny Wllis
perm ssion to enter the mine as the mners' representative. The
safety commttee had called WIlis on the evening of August 17 to
ask WIllis to come to the mne to acconpany the inspector if the
i nspector appeared as they anticipated. Yet, neither the safety
conmittee nor WIllis bothered to provide any of USSM s managenent
personnel with any notice of any kind until the safety conmttee
on the norning of August 18 advised the inspector that WIlis was
the m ners' representative to acconpany the inspector. The safety
conmitteeman, Carter, could not recall any previous tine when one
of UMM's safety inspectors had been called to the mine to act as
the mners' representative for purposes of acconpanying an
i nspector (Tr. 28). Therefore, the safety conmttee knew that it
was going to follow a procedure which was uncommon and a | arge
part, if not all, of the confusion which resulted when Wllis
made hi s previously unannounced appearance (FOOINOTE 3) on the norning
of August 18, 1982, could have been avoided if the safety
committee had at | east explained on the evening of August 17 that
it was going to select WIllis as the mners' representative to
acconpany the inspector if the inspector nmade an appearance on
August 18 as the safety conmttee expected. Mreover, Samrs
created additional confusion by announcing that he was going in
with the inspection party under the provisions of West Virginia
law (Tr. 18; 33). That was an unusual act on the part of the
safety conmttee and could have affected Sinozich's ability to
consi der the issues in an atnosphere conducive to cal mand
rati onal decision-making.

Based on the considerations di scussed above, | find that
USSM s nanagenent was dealing with some new circunstances and
acted in a way which can hardly be categorized as negligent,
especi ally since both Sinozich and Peters believed that they were
taki ng actions which were entirely in conpliance with section
103(f) of the Act. Therefore, the penalty otherw se assessabl e
under the other criteria will not be increased under the
criterion of negligence.
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Gavity

It has been unnecessary to consider the argunents in the
parties' briefs in dealing with the five criteria discussed above
because the Secretary's brief pertaining to the violation of
section 103(f) does not discuss the penalty issues at all and
USSM s brief sinply contends that | am bound to assess a $20
penal ty under section 100.4. USSM s argunents about section 100.4
have al ready been consi dered above. UMM's brief (p. 9) does
di scuss the penalty issues by correctly arguing that I am not
bound by section 100.4 of the regulations. UMM s brief also
argues that a penalty in an amount hi gher than $20 ought to be
assessed because of USSM s havi ng del ayed the comencenent of the
i nspecti on.

The record does not specifically show that |Inspector |Ingram
woul d have gone underground any sooner than he did if he had not
been confronted with USSMs refusal to allow WIlis to go
underground to acconmpany him The record shows that the inspector
went about his normal duties of placing respirabl e-dust punps on
three miners on the longwall section (Tr. 9). The miners on the
producti on shift went underground at the usual tine and the
| ongwal | section was producing coal at the time the inspection
crew arrived in the longwall section. Since the respirabl e-dust
sanpl es obtai ned on August 18 were valid and showed that the
| ongwal | section was in conpliance with the respirabl e-dust
standards (Tr. 78), the delay, if any, which m ght have occurred
in the time when the inspection crew went underground, does not
seemto have adversely affected the inspector's work or WIllis'
ability to exam ne the conditions in the longwall section. Wllis
clains to have seen the engi neeri ng changes which were bei ng nade
in the water sprays and clains to have nade at |east two
suggestions pertaining to control of respirable dust (Tr. 36-37).
In such circunstances, the record does not support a finding that
anyone was adversely affected by the fact that the inspector may
not have gone underground as soon as he would have if it had not
been necessary to issue a citation and wait about half an hour
for the citation to be abated.

The criterion of gravity, therefore, nust be considered
primarily fromthe standpoint of whether USSMs initial refusa
to allow WIllis to go underground caused the union to be
frustrated prospectively in its efforts to provide a miners
representative to acconpany inspectors under section 103(f).

In Consolidation Coal Co., Docket Nos. PENN 82-221-R and
PENN 82- 259, issued July 28, 1983, | assessed a penalty of $100
for a violation of section 103(f), but in that case, Conso
deliberately refused to pay a mners' representative for
acconpanyi ng an i nspector during a spot inspection and did so for
t he
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sol e purpose of bringing that issue before a circuit court other
than the District of Colunmbia Crcuit which had al ready deci ded
the i ssue adversely to Consol's position. There was sone
negligence in the Consol case, as conpared with no negligence
heretofore found in this case, because USSM was dealing with a
novel situation which arose unexpectedly, whereas Conso
deliberately refused to pay a mners' representative in order to
create a case for purpose of perfecting an appeal to a circuit
court. There was also a greater degree of gravity in the Conso
case than there is in this case because USSM pai d Sams for going
underground at the same tinme USSM was contesting WIlis" right to
go underground with Sanms and the inspector. Finally, Consol was
seeking a reinterpretation of section 103(f) with respect to an
i ssue which had al ready been decided by the D.C. Circuit and as
to which the Suprenme Court had al ready denied a petition for
certiorari, whereas USSMis seeking an interpretation of section
103(f) with respect to an issue which has not been specifically
deci ded by the Conm ssion, that is, whether the safety committee
has to give USSM any advance notice before selecting a UMA
safety inspector (who is a full-tinme UMM enpl oyee) as the

m ners' representative to acconpany an inspector pursuant to
section 103(f).

Assessnment of Penalty

The di scussi on above shows that a | arge operator is
i nvol ved, that the paynent of penalties will not cause the
operator to discontinue in business, that the operator
denonstrated a good-faith effort to achi eve conpliance, that the
operator has no history of a previous violation of section
103(f), that the violation was associated with no negligence, and
that the violation was associated with a very | ow degree of
gravity. Therefore, a civil penalty of $25 will hereinafter be
assessed for the violation of section 103(f) alleged in Gtation
No. 2024280 dated August 18, 1982.

Docket Nos. WEVA 83-82 and WEVA 83-95

The petition for assessnment of civil penalty filed in Docket
No. WEVA 83-82 seeks to have a penalty assessed for a single
all eged violation of 30 CF.R [70.101 (Tr. 205). The petition
for assessment of civil penalty filed in Docket No. WEVA 83-95
seeks to have a penalty assessed for the violation of section
103(f) of the Act which has already been considered in the
precedi ng portion of this decision. The petition for assessment
of civil penalty filed in Docket No. WEVA 83-95 al so seeks
assessnment of a civil penalty for an alleged violation of section
70.101. The primary difference between the two all eged viol ations
of section 70.101 is that the violation alleged in Docket No.
VEVA 83-82 pertains to nechanized mining Unit No. 002 in USSM s
Shawnee M ne, while the violation alleged in Docket No. WEVA
83-95 pertains to nmechanized mning Unit No. 024 in USSM s Mrton
M ne.
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Fi ndi ngs of Fact

The testinony of the witnesses and the docunentary evidence
submtted by the parties support the follow ng findings of fact.
Since this is a consolidated proceeding, the findings here wll
be nunbered in sequence with the 13 findings of fact nmade in the
precedi ng portion of this decision.

14. On Cctober 20, 1982, an MSHA inspector issued Citation
No. 9914583, pursuant to section 104(a) of the Act, alleging that
USSM had viol ated section 70.101 in its Shawnee M ne because (Tr.
207; Exh. 20):

[b]ased on the results of five valid dust sanples

coll ected by the operator, the average concentration of
respirabl e dust in the working environnent of the

desi gnat ed occupation in nechani zed mning unit 002-0
was 1.7 mlligrans which exceeded the applicable limt
of 1.4 mlligranms. Managenent shall take corrective
actions to lower the respirable dust and then sanple
each production shift until five valid sanples are
taken and subm tted.

15. On Novenber 22, 1982, an MSHA inspector issued a
subsequent action sheet which stated (Tr. 209; Exh. 23):

[b]ased on five valid sanples, the respirable dust
concentration on the [d] esignated occupation in
mechani zed mining unit 002-0 is within the applicable
[imt of 1.4 milligrans.

16. The respirabl e-dust standard for the 002 Unit had been
reduced to 1.4 fromthe normal standard of 2.0 mlligramnms per
cubic nmeter of air under the provisions of section 70.101 which
provi des as foll ows:

070. 101 Respirable dust standard when quartz is present.

VWhen the respirable dust in the m ne atnosphere of the
active workings contains nore than 5 percent quartz,
the operator shall continuously maintain the average
concentration of respirable dust in the mne atnosphere
during each shift to which each miner in the active
wor ki ngs is exposed at or bel ow a concentration of
respirabl e dust, expressed in mlligranms per cubic
meter of air as measured with an approved sanpling
device and in terns of an equival ent concentration
determ ned in accordance with 070.206 (Approved
sanpl i ng devi ces; equival ent concentrations), conputed
by di viding the percent of quartz into the nunber 10.
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Exanmpl e: The respirabl e dust associated with a
mechani zed mining unit or a designated area in a
m ne contains quartz in the ambunt of 20%
Therefore, the average concentration of respirable
dust in the m ne atnosphere associated wth that
mechani zed m ning unit or designated area shal
be conti nuously maintained at or below 0.5
mlligranms of respirable dust per cubic neter
of air (10/20 = 0.5 ng/ nB).

USSM had been notified on April 27, 1982, pursuant to section
70.101, that the respirabl e-dust standard for the 002 Unit in the
Shawnee M ne had been reduced to 1.4 milligranms per cubic neter
of air on the basis of a quartz analysis showi ng that the m ne

at nosphere contained 7 percent quartz (10/17 = 1.4 ng/m3) (Tr.
223; Exh. 36).

17. On Septenber 1, 1982, an MSHA inspector issued Gtation
No. 9917507, pursuant to section 104(a) of the Act, alleging that
USSM had viol ated section 70.101 in its Morton M ne because (Tr.
108; Exh. 4):

[b]ased on the results of five valid dust sanples

coll ected by the operator, the average concentration of
respirable dust in the working environnent of the

desi gnat ed occupation in nechani zed mning unit 024-0
was 1.9 mlligrans which exceeded the applicable limt
of 1.6 mlligranms. Managenent shall take corrective
actions to lower the respirable dust and then sanple
each production shift until five valid sanples are
taken and subm tted.

18. On Novenber 29, 1982, an MSHA inspector issued a
subsequent action sheet which stated (Tr. 114; Exh. 8):

[b]ased on five valid sanples, the respirable dust
concentration on the designated occupation in

mechani zed mining unit 024-0 is within the applicable
[imt of 1.6 milligrans.

19. On Cctober 26, 1981, USSM had been notified that the
respirabl e-dust standard for the 024 Unit in the Morton M ne had
been reduced to 1.6 mlligrans per cubic neter of air on the
basis of a quartz analysis showi ng that the m ne atnosphere
contai ned 6 percent quartz (10/6 = 1.6 ng/n8) (Tr. 108; 136; Exh.
11).

20. MBHA normal |y places respirabl e-dust-sanpling devices on
persons in each mechanized mning unit at |east once each year
(Tr. 103). The sanples are weighed in MBHA's field offices (Tr.
104) and if there is a weight gain of .5 mlligrans for
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sanpl es obtained with an MSA sanpler or .8 milligrans for sanples
obtained with a Bendi x sanpler, the sanples are sent to the

Pi tt sburgh Techni cal Support Center for quartz analysis (Tr. 106;
244; 249).

21. USSMis critical of MSHA's quartz-sanpling program
because it argues that mning conditions change on a daily basis
(Tr. 522) and that the amount of quartz in the m ne atnosphere
changes constantly (Tr. 181). Therefore, USSM declares that it is
unrealistic for MSHA to fix a respirabl e-dust standard for an
entire year based on a quartz analysis of a single
respirabl e-dust sanple. MSHA defends its once-a-year sanpling
procedure by stating that MSHA has exam ned data col |l ected over a
6-t0-8-year period and has found that in 80 to 81 percent of the
cases, where repeat sanples were analyzed for quartz content, the
repeat sanples showed a quartz content equal to or greater than
the quartz content reveal ed by the original sanple (Tr. 246).

22. MBHA also clainms that it sent all operators a notice
dated March 10, 1981 (Exh. 39), which advised themthat the new
quartz standard had been put into effect and that notice advised
the operators that they could request a repeat survey if they
bel i eved that there was | ess quartz in the environnment than
existed at the tine the reduced standard was put into effect.
MSHA al so defends the fairness of its sanpling program by noting
that if the reduction in the respirabl e-dust standard applies to
quartz analysis for a single work position, the reduced standard
will be applied only to that work position (Tr. 249).

23. USSM al so objects to MSHA' s quartz-sanpling program
because the quartz anal yses are based entirely on sanpl es taken
by MSHA inspectors and conplains that MSHA will not performa
quartz analysis on any of the sanples taken by the operator (Tr.
194-195; 225-228). USSM al so objects that it is not specifically
advi sed when MSHA plans to take sanples for quartz analysis and
that the inspectors thensel ves cannot tell USSM for certain which
of the sanples they are taking on a given day will be anal yzed
for quartz (Tr. 314). Mreover, USSM clains that the inspectors
do not know what the exact mning paraneters are at the tinme the
sanpl es are being taken and that when USSM receives a notice that
a quartz analysis of a given sanple has required the
respirabl e-dust standard to be reduced because of the percentage
of quartz in the m ne atnosphere, USSM cannot find out what
specific sanple was anal yzed for that particular reduction of the
respirabl e-dust standard (Tr. 315).

24. NMBHA defends its refusal to use the operator's sanples
for quartz analysis primarily by arguing that the operator
submts sanples on a binmonthly basis and that if the
respirabl e-dust standard is adjusted upward or downward with
bi nont hl y
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frequency, MSHA woul d not have control over the long-term
variation in respirable dust or quartz |levels. MSHA contends that
frequent changes in the standard would work to the detrinment of
m ners because the particul ar respirabl e-dust control plan would
never be adjusted to the levels that would insure that the mners
were protected fromquartz exposures (Tr. 253; 282). One MsSHA

i nspector testified that on one occasi on when he was obt ai ni ng
respirabl e-dust sanples, USSM s section foreman controlled the

m ni ng sequence so as to avoid extracting from 18 to 24 inches of
rock normally taken in an entry where extra hei ght was needed for
t he purpose of placing longwall mning equipnment in that entry
(Tr. 351).

25. One of USSM s witnesses testified that USSM request ed
that repeat sanples for quartz analysis be taken at its No. 9
M ne. Wen the inspector cane to the No. 9 Mne to obtain the
sanmpl es, USSM was consi derably perturbed because the inspector
asked the persons wearing the sanplers to get into as nuch dust
as possible so that the inspector would be able to acquire enough
wei ght for a quartz analysis wi thout his having to make
additional trips to the No. 9 Mne for that purpose. USSM s
wi t ness stated, however, that the portion of the No. 9 M ne
where the repeat sanpling was perfornmed, was closed for economc
reasons and that the results of the request for resanpling were
never reported to USSM (Tr. 535; 538; 544). USSM does not claim
to have made any requests for repeat sanpling for quartz with
respect to the 002 Unit in the Shawnee M ne or the 024 Unit in
the Morton M ne which are involved in this proceeding (Tr. 529;
538).

26. Quartz anal yses of sanples taken in the Shawnee M ne on
April 12 and April 13, 1982, showed that the m ne atnosphere
cont ai ned 15-percent quartz on one day and 7-percent quartz on
the next day (Tr. 229-230). Therefore, the quartz concentration
may vary as nmuch as 8 percent within a 2-day period. As a result
of the two aforesaid quartz anal yses, USSM received notification
on April 27, 1982, that the respirabl e-dust standard had been
reduced to .6 mlligranms per cubic nmeter because of the
15-percent quartz analysis and to 1.4 mlligrans per cubic neter
because of the 7-percent quartz analysis (Exhs. 35 and 36). The
7-percent quartz analysis was performed on April 22, 1982, while
the 15-percent quartz analysis was performed on April 20, 1982.
Therefore, USSM was allowed to utilize the 1.4 mlligram standard
because that standard was based on the |ast information available
to MBHA (Tr. 511).

27. At least one of USSM s witnesses conceded during
cross-exam nati on that USSM has enough know edge about the
conditions inits mnes to be able to determ ne the m ning
paranmeters which are in existence on any given day when NMSHA
i nspectors are



~1104

obt ai ni ng respirabl e-dust sanples (Tr. 526-527). The section
foremen have eyes in their heads and cannot possibly be unaware
of the fact that an MSHA inspector has pl aced respirabl e-dust
punps on the nmenbers of their crew on a given day (Tr. 345).

28. Al though USSM s cross-exam nation of MSHA' s inspectors
rai sed the generalized objections to MSHA' s respirabl e-dust
program whi ch have been covered above, the primary contention
rai sed by USSMin the respirabl e-dust aspect of this proceeding
is that exposure for 2 nonths to 1.7 mlligrans of respirable
dust per cubic neter of air on a standard of 1.4 mlligrams in
Docket No. WEVA 83-82, or exposure for 2 nonths to 1.9 mlligramns
of respirable dust per cubic nmeter of air on a standard of 1.6
mlligrams in Docket No. WEVA 83-95, is not a significant and
substantial violation as the term"significant and substantial"”
has been defined by the Conm ssion in National Gypsum Co., 3
FMSHRC 822 (1981) (Tr. 416; 496-498). MSHA presented as witnesses
the inspectors who classified the respirabl e-dust violations
described in the precedi ng sentence as being significant and
substantial and another w tness who considered the violations to
be significant and substantial because excessive dust causes an
injury which is permanently disabling, because each exposure is
additive, and because the dust ingested remains in the |ungs, but
that testinony was | argely based on what the wi tnesses had read
or heard (Tr. 155; 207; 329-331; Exhs. 4, 15, and 20).

29. The nost persuasive testinony with respect to whether
the respirabl e-dust violations alleged in Gtation Nos. 9917507
and 9914583 are significant and substantial was given by Dr.
Thomas Richards who is an MD enpl oyed by the National Institute
of Cccupational Safety and Health (NIOSH) (Tr. 411). He works in
NI OSH s Division of Respiratory Di seases and his experience has
been in exam ni ng workers who have been exposed to various types
of conditions which produce pul monary problems (Tr. 412-413). He
said that the U S. Public Health Service has identified silicosis
as one of the major di seases which needs to be prevented and has
set a goal of 1985 as the year after which there should be no new
cases of silicosis developing in the United States because it is
a preventabl e disease (Tr. 414).

30. Richards testified that quartz and silica are terns
whi ch may be used interchangably. Wen silica gets into the
lungs, it causes scarring or fibrosis. Over a period of ting,
exposure to silica can be predicted to cause a person to devel op
silicosis. Wien that condition becones severe, it is called
progressive nmassive fibrosis and can cause prenmature death.
Danmage caused by the fibrosis, once it occurs, is irreversible
and there is no treatnment for it. There is a dose-and-response
rel ati onship. The frequency of the exposure and the concentration
of the dust increases the risk of developing silicosis (Tr.
424- 425). As an extrene exanpl e of what can
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happen when a person is exposed to al nost pure silica dust,

Ri chards referred to a nan who had a job requiring himto take 24
bags of silica-bearing material and pour theminto a drum He did
that for 1 hour on 60 occasions per year. After 2 years, he

devel oped synptons of silicosis and in another 2 years he died
(Tr. 425).

31. Richards testified that coal workers' pneunobconi osis
from pure carbonaceous dust can cause progressive nassive
fibrosis and result in early death. He said that coal workers are
al so exposed to silica conming fromlayers of rock above and bel ow
a coal seam or between coal seanms which are m ned simnultaneously.
Shal e, for exanple, is from40 to 60 percent silica and sandstone
can be even higher in silica content than shale. He stated that
aut opsy surveys show that up to 18 percent of persons who have
devel oped coal workers' pneunoconiosis show nodules in their
l ungs which are typical of silica exposure (Tr. 426-427).

32. Richards frankly admtted that he does not know for
certain that there is a significant and substantial risk to a
m ner for a single brief exposure to respirable dust in excess of
the standard given in section 70.101, but he said that the
avai | abl e nmedi cal evidence and | ogi c supports a conclusion that a
si ngl e exposure has a significant and substantial adverse effect
on a miner's health. He said that silica in the air is breathed
in and out to some extent and some of it may be coughed up, but
some of it will go down to the distal portions of the lungs, the
al veoli, where the scarring process is initiated. He expl ai ned
that there is a dose response and that he did not know the | ow
end of the response, but there is a definite additive effect in
each daily dose so that, at sone point, a miner has to pay the
price of the added effect. Ri chards said there was no nedica
proof to show that a single exposure caused no problem any nore
than there is nedical proof to show that a single exposure
produces a definite neasurable, adverse effect (Tr. 435-436).
Ri chards said that "[s]ilicosis is a man-nmade di sease, and if nen
didn't go down in the mnes to work, they wouldn't have it. So,
think they ought to be very strict on the rules on it" (Tr. 500).

Consi derati on of Argunents

USSM's brief (pp. 2-3) states that the issues raised in
Docket Nos. WEVA 83-82 and WEVA 83-95 are whether the violations
of section 70.101 alleged by MSHA were significant and
substantial and what penalties are appropriate for the conditions
described in Ctation Nos. 9914583 and 9917507 (Fi nding Nos. 14
and 17, supra).

It should be noted that Judge Kennedy's decision in U S.
Steel Mning Co., Inc., 5 FMSHRC 46 (1983), held that a
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respirabl e-dust violation involving a quartz content of 11
percent was a significant and substantial violation. USSM did not
file a petition for discretionary review of Judge Kennedy's
excel | ent deci sion although he deci ded nost of the same issues
raised in this proceeding. For exanple, he held, contrary to
USSM s contentions, that MSHA's use of a single annual sanple for
determ ning the quartz content in the m ne atnosphere is in
accordance with the procedure established by the Act. Judge
Kennedy's U.S. Steel decision also contains a superb explanation
of MSHA' s respirabl e-dust programalong with a di scussion of the
statutory requirenments under which MSHA's programis
admi ni st er ed.

Judge Broderick's decision in US. Steel Mning Co., Inc., 5
FMSHRC 1334 (1983) (petition for discretionary review granted
July 27, 1983), held that a respirabl e-dust violation involving a
quartz content of 7 percent was a significant and substanti al
vi ol ati on. Judge Broderick's decision also appropriately observed
(5 FMSHRC at 1336):

* * * | should note that the precise issue raised by
Respondent in this case was raised by it in the case of
Secretary v. U.S. Steel Mning Co., Inc., supra, before
Judge Kennedy. A decision by a tribunal of conpetent
jurisdiction is res judicata in a subsequent proceeding
bet ween the sane parties involving the sane issue. 46
Am Jur. Judgnents 0397 (1969); 1B Moore's Federa
Practice [J0.405 (1982). Factual differences not
essential to the prior judgnent do not render the
doctrine inapplicable. Montana v. United States, 440

U 'S 147 (1979); H cks v. Quaker Cats Co., 662 F.2d
1158 (5th Cir.1981). Respondent had a full and fair
opportunity to litigate this issue before Judge Kennedy
and to petition the Comm ssion for review Based on the
doctrine of res judicata, it should be precluded from
relitigating it here. The government, however, did not
raise this issue, and the case was heard on the nerits.
My concl usion here is based on a consideration of the
evidence in the case before ne. Respondent shoul d not
be permtted to endlessly raise this issue, however. |
accept and adopt the analysis and concl usi ons of Judge
Kennedy that exposure to respirable dust with quartz
content that exceeds 100 micrograns per cubic neter of
air constitutes a significant risk of a serious health
hazard. See al so Consolidation Coal Co. v. Secretary, 5
FMBHRC 378 (1983) (ALJ).

Al of the averments nade by Judge Broderick are also true in
this proceeding. The Secretary's counsel did not object in this
proceeding to a third litigation by USSM of the issue of whether
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a respirabl e-dust violation based upon a quartz content of nore
than 5 percent constitutes a significant and substanti al

viol ation under the definition of that termset forth by the
Commission in its National Gypsum decision (Finding No. 28,
supra). Like Judge Broderick, | hereinafter find, on the basis of
t he evidence presented in this proceeding, that the violations of
section 70.101 alleged in GCitation Nos. 9914583 and 9917507 were
significant and substantial as that term has been defined by the
Commission in its National Gypsum decision

USSM s d ai ns of Bias or Unfairness

Al t hough USSM s brief (p. 3) begins its argunents with a
contention that the Secretary failed to nmeet his burden of proof
in this proceeding by establishing that respirable-dust
violations are reasonably likely to result in a reasonably
serious injury, pursuant to the Commi ssion's National Gypsumtest
of significant and substantial violations, USSM continually makes
al I egati ons about the unfairness of MSHA' s respirabl e-dust
sanmpling program The record, as a whole, shows that USSM s
claims of unfairness have no nerit.

USSM cl ai ms, for exanple, that MSHA takes sanpl es of
respirabl e dust for quartz analysis under conditions which it
will not disclose to USSM (Br., p. 3). USSMcites transcript page
315 in support of that allegation. On that page MSHA's w t ness
Nesbit conceded that USSM had no way to know whi ch sanpl e an
i nspector is taking will be analyzed for quartz, but the truth of
the matter is that the inspector does not know, when he is taking
a sanple, whether it will be analyzed for quartz either, because
the sanple has to be weighed in the field office's | aboratory to
determine if the weight gain is as nuch as .5 or .8 mlligrans.
If the required weight gain is shown to be present, the sanple is
sent to Pittsburgh for quartz analysis. If the anal ysis shows
that the m ne atnosphere contained nore than 5 percent quartz,
t he respirabl e-dust standard is reduced accordingly (Fi nding Nos.
16, 19, and 20, supra).

USSM s unequi vocal statement (Br., p. 3) that MsSHA "* * *
will not disclose to the operator” the conditions under which a
sanmple is taken is not supported by the record. The inspectors
fill out a Form 2000-86 when they are taking respirabl e-dust
sanpl es. Those forms show the m ning conditions when sanples are
bei ng taken (Exhs. 12 and 33). USSM s cross-exam nation of MSHA' s
wi tness Nesbit tried to get himto concede that MSHA woul d not
make those forns avail able, but he repeatedly stated that it was
not MSHA's policy to deny operators' requests for those forms
(Tr. 311; 313-314). Mreover, the inspector who took the
respirabl e-dust sanpl e which caused the respirabl e-dust standard
to be reduced in the 024 Unit of
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the Morton M ne because of the presence of 6 percent quartz,
expl ai ned exactly what conditions existed on the section at the
time he was taking that respirabl e-dust sanple. He even recalled
that the section foreman declined to cut coal in the entry where
from18 to 24 inches of rock are taken for purposes of obtaining
i ncreased hei ght for the use of highwall m ning equi prent
(Finding No. 24, supra). His statenents, together with those of
wi tness Nesbit, show that USSM s section foremen know when
respirabl e-dust sanples are being taken by an MSHA i nspector (Tr.
345).

USSM conpl ai ns that MSHA takes only one sanple a year and
requires USSMto maintain a reduced respirabl e-dust standard on
the basis of that single sanple for an entire year (USSM s Br.

p. 3). If MBHA takes only a single sanple once a year to obtain a
quartz analysis, the taking of that sanple would have to be such
an i nfrequent occurrence that USSM coul d easily have its section
foremen wite down all of the mning paranmeters which exist when
sanmpling is occurring. Thereafter, if USSMis advised that its
respirabl e-dust standard is being reduced because of the presence
of nore than 5 percent quartz, it could obtain fromthe inspector
the date on which the sanple analyzed for quartz was obtai ned and
could determine fromits own records exactly what conditions

exi sted on the day the sanple was taken

USSM's brief (p. 5) also contends that MSHA will not honor
its requests for the taking of additional sanples for quartz
anal ysis, but the only testinony in the record which supports
that allegation is contained in a question asked by USSM s
counsel of MSHA's witness Nesbit (Tr. 310):

Qlsn't it true that you heard testinony in a previous
case in which U S. Steel Mnes had requested MSHA to
conme out and re-do quartz sanpling on a nunber of
occasi ons and were turned down?

A Yes, | did.

Despite witness Nesbhit's affirmative answer to the question
guot ed above, he stated that it was MSHA's policy to take repeat
sanmpl es for quartz anal ysis when the operator requests that
repeat sanpling be done (Tr. 310). While USSM did present sone
testinmony in this proceedi ng about MSHA's perform ng repeat
sanmpling at USSM s request, that testinmony pertained to a section
in USSMs No. 9 Mne. Moreover, the request for resanpling was
granted, but USSM was shocked because the inspector who took the
sanmpl es requested that the m ners wearing sanplers get into as
much dust as possible so that the inspector would be able to get
a weight gain of at least .5 mlligrans and thereby avoid having
to come back for additional sanples on successive days (Finding
Nos. 20 and 25, supra).
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USSM s wi tness who nade that statenent did not know the outcomne
of his conplaint to his own supervisory personnel with respect to
the inspector's instructions about getting into as much dust as
possi ble. | doubt seriously that MSHA woul d condone the
i nspector's request that mners get into as nmuch dust as
possi ble, but if USSMwants ne to make a finding that NMSHA
refused to sanple on the basis of the aforenentioned testinony, |
need sonething nore certain than the equivocal testinony
presented by USSMin support of its claimthat MSHA has refused
to take repeat sanples for quartz anal ysis, especially since USSM
did not claimthat it asked for repeat sanpling to be done in the
024 and 002 Units which are involved in this proceedi ng (Fi ndi ng
No. 25, supra).

Judge Broderick's decision in US. Steel Mning Co., Inc., 5
FMSHRC 1334, 1335 (1983), contains a finding which shows that
MSHA t ook a sanple for determ ning quartz content at USSM s Mapl e
Creek No. 1 Mne on Cctober 26, 1981, and took another sanple for
quartz analysis on February 10, 1982, and then, in response to
USSM s request, conducted resanpling for quartz analysis from
February 22 to March 1, 1982. MSHA's witness Nesbit did not agree
during cross-exam nation by USSMthat MSHA had refused to provide
USSMw th information as to the conditions which existed when
respirabl e-dust sanpl es are obtai ned and he al so refused to agree
wi th USSM that MSHA has a practice of denying requests for
information or resanpling (Tr. 313-314).

My review of the record shows, therefore, that NMSHA has
granted some of USSM s requests for resanpling for quartz
anal ysis and the finding in Judge Broderick's decision shows that
MSHA responded to USSM s request for resanpling. As opposed to
the informati on showi ng that MSHA does grant requests for
resanpling, the record contains a single question, answered in
the affirmative, to the effect that in sone other unidentified
proceedi ng soneone seens to have testified that MSHA deni ed one
or nore of USSM s requests for resanpling for quartz. In such
ci rcunst ances, the preponderance of the evidence fails to support
USSMs claimthat its requests for resanpling have been denied in
a manner to justify a finding on the basis of the record in this
case that MSHA' s quartz-sanpling programis so unfair that it
shoul d be found to be invalid.

USSM's brief (p. 5) also asserts that MSHA' s respirabl e- dust
sanmpling programis erratic and inaccurate because
respirabl e-dust sanpl es taken on successive days showed that the
m ne at nosphere contai ned 15 percent quartz when sanpled on one
day and 7 percent quartz when sanpled on the next day. As was
pointed out in Finding No. 24, supra, it is necessary for USSMto
cut from18 to 24 inches of rock in one entry in order to obtain
sufficient height for use of |longwall m ning equipnent.
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On a day when |large quantities of rock are being cut, the quartz
content can be expected to increase. That is the reason that on
the day the inspector was obtaining a respirabl e-dust sanple in
the 024 Unit of the Morton Mne, USSM s section forenman declined
to allow the continuous-m ning machine to be operated in the
entry where 18 to 24 inches of rock are taken (Tr. 351).

USSM al so contends (Br., p. 5) that it was expensive for
USSMto maintain a reduced standard based on a 15-percent quartz
content, but the testinony of USSMs own w tness shows
unequi vocal |y that USSM was required to conmply with a reduced
respirabl e-dust standard based on a quartz content of 7 percent.
USSM was not required, even for a single day, to naintain a
reduced respirabl e-dust standard based on a 15-percent quartz
content in the m ne atnosphere (Tr. 511).

At one time in her argunents nade at the hearing, counse
for USSMreferred to what "[w]e have found in our research” (Tr.
190). That reference serves to remind nme of the fact that USSM
knows exactly what conditions prevail inits mnes when it is
producing coal. If USSMis ever certain that the quartz content
in a given mne has actually been incorrectly anal yzed by MSHA
it is quite obvious that USSM has the facilities to prove to MSHA
that a m stake has been nmade. In view of the evidence show ng
t hat MSHA has responded to USSM s requests for resanpling on past
occasions, | amconfident that USSM woul d be able to get repeat
sanmpl ing done when a really neritorious situation shows that a
m st ake has been nade.

USSM s Argunent that MSHA Looks Only at Peaks and | gnores
Val | eys

USSM's brief (p. 4) notes that during the period from
January 1981 to August 1982, the 002 Unit in its Shawnee M ne had
an average concentration of 1.3 mlligranms per cubic nmeter of air
and USSM concl udes fromthat observation that over the year, the
mners in that section were working in an atnosphere which was
wi thin the respirabl e-dust standard set by MSHA. USSM t hen
observes that during that sane period, however, on any particul ar
set of five sanples, one sanple nay have been above 2 mlligrans
per cubic neter of air, so that, on that day, the mners were
exposed to nore than the all owabl e standard. USSM t hen argues
that the exposure to nore than the allowable standard for 1 day
is not considered a violation by MSHA. USSM concl udes fromthe
foregoi ng observations that MSHA's use of a 2-nmonth period to
det erm ne exposure | evels causes one to | ook only at the peaks
and ignore the valleys. USSM says that it cannot understand how
the Secretary can honestly argue that exposure to nore than the
allowable Iimt on a single day is a significant and substanti al
vi ol ati on because MSHA is totally disregardi ng periods of tine
when the average concentration is well below the allowable
st andar d.
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There are a nunber of fallacies in the above-nenti oned argunents.
First, the transcript references given by USSM show t hat NMSHA' s
wi t ness Nesbit was being asked questions about his Exhibits 40
and 41 which are graphs showi ng how many of USSM s own sanpl es
wer e above and bel ow the all owabl e standard of 1.4 mlligranms for
Unit 002 in the Shawnee M ne which had a respirabl e-dust standard
of 1.4 mlligranms when the m ne atnosphere had a 7-percent quartz
content. The graph in Exhibit 40 does show that USSM s sanpl es
indicate the mine had a nmean of 1.36 mlligranms, but the sanples
depicted in Exhibit 40 were not taken at a time when USSM s 002
Unit had a reduced standard based on a quartz content greater
than 5 percent. Nesbit said that before the 002 Unit was pl aced
on a reduced standard, USSM s sanples were above the 2 mlligram
standard 36 percent of the tine. Exhibit 41 is a graph show ng
the results of USSM s sanples taken after the 002 Unit was
required to maintain a reduced standard of 1.4 milligrans because
the 002 Unit had a 7-percent quartz content in the mne
at nosphere. Nesbit stated that after USSM was pl aced on the
reduced standard, USSM s sanples were above the 1.4 milligram
standard 46 percent of the tine (Tr. 247; 302-303).

USSM incorrectly clainms that MSHA | ooks only at the peaks
and ignores the valleys because the graphs in Exhibits 40 and 41
very carefully indicate both the peaks and valleys and one of the
pur poses of the graphs is to show that USSMs mners were exposed
to an excessive ampunt of respirable dust when from36 to 46
percent of the sanples were taken. USSMis correct in stating
that statistics may be used to nmake all sorts of argunents,
dependi ng on which side of a given issue the person is who w shes
to make the argunents. The inportant point in this proceeding,
however, is that the lungs of the mners working in the 002 Unit
do not know that, on an average day, they have been breathing an
at nosphere whi ch contains no nore respirable dust than the
standard which is in effect for a given period of time. USSMdid
not succeed in showing that there are any errors in Dr. Richards
clains that studies indicate that a mner's chances of having
progressive massive fibrosis increase when he is exposed to high
concentrations of respirable dust. Three sanples shown in Exhibit
40 had a respirabl e-dust content which was between 2.5 and 3
mlligrams and three other sanples had a respirabl e-dust content
of 6 or nore mlligrans. On those 6 days, the mners in the 002
Unit were especially likely to breathe into the alveoli of their
| ungs enough silica or quartz to initiate the scarring process or
fibrosis which may | ead to progressive nmassive fibrosis which
cannot be arrested (Finding Nos. 30-32, supra).

There is considerabl e inconsistency in USSM s argunents
about MBHA's ignoring the valleys because MSHA s respirabl e- dust
program uses the respirable dust in five sanples submtted
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by the operator for determ ning whether the operator is in
conpliance with the respirabl e-dust standard. Since the sanples
are taken by the operator, the operator has absolute control over
the conditions inits mne at the tinme the sanples are taken
MSHA does not cite the operator for a violation if one of the
five sanples is greatly out of line with the respirabl e-dust
standard so |l ong as the remai ning four sanples do not raise the
average mlligranms of respirable dust above the allowable
standard at any given tine (Exhs. 16; 22; 29; 32; 37; 38).
Therefore, it is sinply incorrect for USSMto argue that NMSHA
considers only the peaks and ignores the valleys. MSHA s

aver agi ng process gives equal weight to both valleys and peaks in
det erm ni ng whet her the mners have been exposed to nore
mlligrams, on the average, than is pernmitted by the applicable
respirabl e-dust standard.

Finally, USSM s argunent that its sanples showed that the
002 Unit, on the average, was within conpliance with the
applicabl e standard for nore than a year is based on its own
sanpl es and those sanmples were taken for only 5 days during each
2-nmonth period. The fact that sonme of USSM s sanples had a
respirabl e-dust content of nore than 6 nmilligrans at a tine when
USSM s section foremen knew that they were obtaining sanples to
prove conpliance with the allowable standard is a strong
i ndication that the mners nmay be exposed to much greater
concentrations than 6 mlligrans on days when USSMis not trying
to obtain sanples to prove conpliance with the respirabl e-dust
standard applicable to its m nes on those days.

The Viol ations Were Properly Designated as Significant and
Subst anti al

The di scussi on above has shown that MSHA' s dust-sanpling
programis being admnistered in a fair and valid manner and t hat
USSM has anpl e opportunity to take its sanples under favorable
conditions for bringing its mne into conpliance with the
respirabl e-dust standard applicable to the various sections in
its mnes. | find that MSHA proved that the two viol ations of
section 70.101 alleged in Citation Nos. 9914583 and 9917507
occurred (Finding Nos. 14 and 17, supra).

The remai ni ng question to be decided is whet her NMSHA proved
that the violations, in the words of section 104(d)(1) of the
Act, "* * * could significantly and substantially contribute to
the cause and effect of a coal or other mne safety or health
hazard". The Conmi ssion applied its National Gypsum definition of
the term"significant and substantial”™ in its recent decisions in
Mat hi es Coal Conpany, 6 FMSHRC 1 (1984), and in Consolidation
Coal Conpany, 6 FMSHRC 189 (1984). The Conmi ssion stated in
footnote 4 of its Mathies decision and in footnote 8 of its
Consol i dati on decision that it has pending before it a
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chal l enge to the application of National Gypsumto a health
standard, as opposed to a safety standard, and it stated that it
intimates "* * * no views at this tinme as to the nerits of that
guestion" (Footnote 4 in Mathies).

The Conmi ssion held in the Consolidation case, supra, that
an inspector may properly designate in a citation issued pursuant
to section 104(a) of the Act that the alleged violation is
significant and substantial as that termis used in section
104(d) (1) of the Act. While the Comm ssion has not determ ned
whet her a health standard may be designated as "significant and
substantial”™ within the neaning of that definition given by the
Conmi ssion in the National Gypsum case, the quotation bel ow from
section 104(d) (1) of the Act shows that Congress made no
distinction in providing that an inspector nay designate either a
health or a safety standard as being significant and substanti al

(d)(1) If, upon any inspection of a coal or other mne

an aut horized representative of the Secretary finds

that there has been a violation of any mandatory heal th

or safety standard, and if he also finds that * * *

such violation is of such nature as could significantly
and substantially contribute to the cause and effect of

a coal or other mne safety or health hazard, * * *

he shall include such finding in any citation given to

the operator under this Act. [Enphasis supplied.]

The | anguage quoted from section 104(d) (1) above shows t hat
MSHA had the authority to include in Ctation Nos. 9914583 and
9917507 findings that the violations of section 70.101 were
significant and substantial. Al though the Conm ssion's definition
of significant and substantial as given in the National Gypsum
case has been held by the Conm ssion as being applicable, up to
now, only to a safety standard, it is ny belief that the
definition is equally applicable to a violation of a health
standard and that the Conm ssion's National Gypsum definition of
significant and substantial can be applied to a violation of a
heal t h standard. The Conmission, in both its Mathies and
Consol i dati on deci sions, supra, considered the National Gypsum
definition in four steps.

The first step is a consideration of whether NMSHA proved
that violations occurred. USSM s counsel conceded at the hearing
that USSM had vi ol ated section 70.101 if the | anguage given in
that section is applied to the sanmples which USSM submitted from
the 002 Unit in its Shawnee Mne and the 024 Unit of its Mrton
Mne (Tr. 144). | have already considered in the foregoing
portions of this decision USSM s cl ai ns about the | ack of
fairness in MSHA' s respirabl e-dust programand | have found
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themto be without nerit. Since the preponderance of the evidence
shows that MSHA is fairly adm nistering the program and that USSM
has been given anple opportunity to obtain all the information
MBHA has in connection with the citations issued, | find that the
vi ol ati ons of section 70.101 alleged in Citation Nos. 9914583 and
9917507 occurred.

The second step to be considered in determ ning whether a
health violation is significant and substantial is whether the
violation contributed a neasure of danger to a discrete health
hazard. There can be no doubt but that breathing excessive
quantities of respirable dust exposes the miners to devel oping
silicosis or pneunpconi osis which are serious and whi ch can cause
premat ure deat h (Finding Nos. 30-32, supra).

The third step to be considered in determ ning whether a
health violation is significant and substantial is whether there
is a reasonable Iikelihood that the hazard contributed to wll
result in injury. Dr. R chards' testinmony was based, in part, on
studi es which supported his statements that breathing respirable
dust exposes miners' lungs to a scarring process known as
fibrosis. R chards could not state that an exposure for a 2-nmonth
period to 1.9 mlligrams when the standard is 1.7 mlligrams or
to 1.7 mlligrams when the standard is 1.4 mlligrans woul d
produce a neasurable response in a given mner's |lungs, but the
studi es show that continual exposure may produce silicosis or
pneunoconi osi s. Wen the respirable dust |odges in the alveoli of
the lungs, it remains there forever and each exposure adds to the
scarring process so as to produce the | esions associated with
progressive massive fibrosis. USSM s cross-exam nation of
Ri chards failed to disprove any of his clainms as to the hazards
associ ated with breathing excessive quantities of respirable
dust. Therefore, |I find that the preponderance of the evidence
supports a finding that there is a reasonable |ikelihood that the
hazard contributed to will result in injury.

The fourth step to be considered in determ ning whether a
violation is significant and substantial is whether there is a
reasonabl e |ikelihood that the injury in question will be of a
reasonably serious nature. USSM s brief (pp. 6-7) clains that
there is sinply no definite proof that an exposure to a few
tenths of a mlligramof respirable dust in excess of the
applicabl e standard for a 2-nonth period is reasonably likely to
result in an injury of a reasonably serious nature. It is
asserted that MBHA's quartz-conpliance programis a house of
cards built upon assunptions that cannot w thstand scrutiny. The
evidence in this case contradicts USSM s argunents because MSHA' s
wi t nesses successfully defended the validity of the
respirabl e-dust program (Fi ndi ng Nos. 21-22; 24; 26, supra).
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The very nature of silicosis and pneunoconi osis defies specific
proof as to the exact extent of injury which will result froma
single 2-nonth exposure to respirable dust in excess of the
applicable standard. It is the average person's | ack of
famliarity with health hazards that causes himto accept nore
readily a contention that a safety hazard is likely to produce a
serious injury than an assertion that a health hazard will result
in a reasonably serious injury.

For exanple, a m ner may work under unsupported roof for
years and never be injured because he was fortunate in not
happeni ng to be under any rocks which were | oose enough to fal
on him Despite that particular mner's good fortune, there are
overwhel m ng statistics which show that many miners are killed by
roof falls each year. Therefore, an inspector's claimthat
wor ki ng under unsupported roof is reasonably likely to result in
a reasonably serious injury is not doubted because there are many
i nstances every year which denonstrate beyond any doubt t hat
nonconpl i ance with a roof-control plan nmay be designated as a
significant and substantial violation wthout there being nuch
chance that anyone will challenge such a designation

The evidence in this case is just as persuasive as any which
could be offered in support of a designation of working under
unsupported roof as a significant and substantial violation. Dr.
Ri chards did not equivocate about believing that each exposure to
nmore than 5 percent of quartz in the m ne atnosphere is a serious
heal th hazard. No roof-control specialist could have been any
nore positive as to the likelihood of an injury of a reasonably
serious nature froma single mnute of standing under unsupported
roof than Dr. Richards was as to the possibility of injury of a
reasonably serious nature froma 2-nmonth exposure to excessive
respirable dust. A single mnute under unsupported roof is
reasonably likely to result in a fatality, but there is no
certainty that it will. It is just as true that a 2-nonth
exposure to nore than 1.4 mlligrans of respirable dust when 7
percent quartz is present may start fibrosis, but there is no
absolute certainty that it will. Yet, exposure to excessive dust
does cause miners to develop fibrosis. Once that process is
started, each exposure thereafter contributes to the cumul ative
effects until progressive massive fibrosis results. Then, even if
the m ner stops working in a coal mne, the disease will continue
to cause increasing inability for the lungs to performtheir
function of purifying the blood and the mner will die
prematurely (Finding Nos. 30-32, supra).

| find that Dr. Richards' testinony was sufficiently
positive and sufficiently based on valid scientific studies to
support a finding that the violations alleged in Ctation Nos.
9914583 and 9917507 were properly designated as significant and
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substantial under the Conmi ssion's definition set forth in the
Nati onal Gypsum case, as anplified in the Mathies and
Consol i dati on cases, supra.

Assessnent of Penal ties

USSM's brief (p. 7) nmakes only one contention as to the
assessnment of penalties in the event | should find that
violations occurred. That contention is that since the violations
were not proven to be significant and substantial, | amrequired
to reduce the penalty for each violation to the single penalty
assessnent of $20 as provided for in 30 CF. R 0100.4. | have
al ready considered that argunment at sone length in connection
with the violation of section 103(f) alleged in Ctation No
2024280. O course, since | have found that the violations of
section 70.101 were significant and substantial, the provisions
of section 100.4 are not applicable in assessing penalties, even
if I had not already found that there is no nerit to USSM s
contentions that judges are bound in evidentiary proceedings to
assess penalties of only $20 for nonserious violations.

The Secretary's brief nmakes only one coment about
assessnment of penalties for the violations of section 70.101
That comment is that "[i]n view of the criteria contained in O
110(i) of the Act, a penalty of $100 would be appropriate for
each Ctation" (Br., p. 26). In his US. Steel decision, 5 FMSHRC
at 1336, supra, Judge Broderick assessed a penalty of $200 for a
violation of section 70.101 in circunstances showi ng that the
average concentration was 1.8 mlligrans when the standard was
1.4 milligranms with a 7-percent quartz content in the mne
at nosphere. The violation in Judge Broderick's case is al nost
exactly the sane as the one in this case for the 002 Unit in the
Shawnee M ne where the concentration of respirable dust was 1.7
mlligrams when the standard was 1.4 mlligrans with a 7-percent
quartz content in the mne atnosphere. In his US. Stee
deci sion, supra, 5 FMSHRC at 77, Judge Kennedy assessed two civil
penal ties of $99 each for two violations of section 70.101 at a
time when the quartz content in USSMs Maple Creek No. 2 M ne had
been found to be 11 percent.

| have al ready shown in previously considering the six
criteria in this decision, at page 25, supra, that USSMis a
| arge operator and that paynment of penalties will not cause USSM
to discontinue in business. The remaining four criteria will be
exam ned for purpose of assessing the penalties for violations of
section 70.101.

H story of Previous Violations

The evi dence introduced by MSHA shows that USSM had only one
previous violation of the respirabl e-dust standards for the
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024 Unit in the Morton M ne (Exh. 13) and only one previous

viol ation of the respirabl e-dust standard for the 002 Unit inits
Shawnee M ne (Exh. 28). A single previous violation for each unit
at a tinme when the respirabl e-dust standards were being reduced
on the basis of MSHA's finding of a quartz content of nore than 5
percent shows that USSM was naking an effort to keep its miners
from bei ng exposed to excessive respirable dust. Therefore, the
penalty will not be increased for either violation under the
criterion of history of previous violations.

CGood-Faith Effort To Achi eve Conpliance

USSM was given 21 days to abate the violation cited for the
024 Unit in the Morton Mne (Exh. 4) and 30 days to abate the
violation cited for the 002 Unit in the Shawnee M ne (Exh. 20).
USSM succeeded in abating each violation when it subnmitted five
sanmpl es for purposes of abatenent. The sanples were not coll ected
wi thin the abatenent period in the Morton M ne but since USSM had
acquired the Morton M ne from Carbon Fuel Conpany only a short
tinme before the citation was witten, | do not believe that the
penalty should be increased for USSMs failure to abate the
violation within the 21-day period given in the citation
especially when it is considered that USSM s sanpl es, when
submtted, did show that it had succeeded in neeting the reduced
st andar d.

USSM t ook five sanples for abatement of the violation in the
002 Unit in its Shawnee M ne about 20 days before expiration of
t he abatenment period. An advisory was sent to USSM before
expiration of the abatenment period showi ng that USSM had
succeeded in neeting the reduced standard for the 002 Unit.
Theref ore, USSM denonstrated a good-faith effort to achi eve
conpliance with respect to the violation alleged in Ctation No.
9914583 and the penalty should not be increased under the
criterion of good-faith effort to achi eve conpliance.

Negl i gence

The inspector who cited the violation in the 024 Unit of the
Morton Mne classified USSM s negligence as "low' (Exh. 4) and
the inspector who cited the violation in the Shawnee M ne
classified USSM s negligence as "none" (Exh. 20). MSHA's wi t ness
Nesbit expressed no di sagreenent with the inspector who had
classified USSMs violation in the Shawnee M ne as nonnegl i gent
(Tr. 329). As | have previously indicated, USSM di d make an
effort to bring both the 002 Unit and the 024 Unit into
conpliance with reduced standards within a short period of tine
and the evidence in this proceedi ng shows only one previous
violation for each unit. | find that the preponderance of the
evi dence supports a finding that USSM was nonnegligent in
exceedi ng the reduced standard applicable for both units.
Therefore, the penalty will not be increased under the criterion
of negligence with respect to either violation



~1118
Gavity

In each instance, the inspector who cited the respective
violations of section 70.101 indicated that he considered the
violation to be serious because he checked bl ocks on the citation
showi ng that he believed the violations to be permanently
di sabling and to affect from2 to 4 persons (Exhs. 4 and 20).
Wtness Nesbit stated several tines during his direct testinony
and cross-exam nation that he considered the violations to be
serious because, once respirable dust has entered a mner's
lungs, it will remain there for the remainder of his life so as
to disable the mner or cause premature death (Tr. 271; 329; 331
342). Al of Dr. Richards' testinony was devoted to explaining
why exposures to respirable dust when a quartz content of nore
than 5 percent is present is a serious violation (Tr. 411-506).

Al'l of the discussion above under the heading of the term
"significant and substantial"™ shows why exposures to excessive
respirable dust is a serious violation. Therefore, | find that
t he preponderance of the evidence supports a finding that both
vi ol ati ons of section 70.101 were serious. Although I have found
above that no portion of the civil penalty should be assessed
under the criteria of history of previous violations, good-faith
effort to achieve rapid conpliance, or negligence, it is
appropriate that a penalty of $125 be assessed for each violation
in viewof the fact that a |large operator is involved and the
fact that both violations were serious.

VWHEREFORE, it is ordered:

(A) The notice of contest filed by U S. Steel Mning Co.
Inc., in Docket No. WEVA 82-390-R is denied and Citation No.
2024280 dated August 18, 1982, is affirnmed.

(B) Wthin 30 days fromthe date of this decision, US.
Steel Mning Co., Inc., shall pay civil penalties totaling
$275.00 which are allocated to the respective violations as
fol | ows:

Docket No. VEVA 83-82

Gtation No. 9914583 10/ 20/ 82 070. 101
(Tr. 205) . et $125. 00

Total Penalties Assessed in Docket No.
VEVA 83-82 . $125. 00
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Docket No. WEVA 83-95
Citation No. 2024280 8/18/82 0103(f) ...... $ 25.00
Citation No. 9917507 9/ 1/ 82 070.101 ......... 125. 00
Total Penalties Assessed in Docket No.
VEVA 83-95 . $150. 00
Total Penalties Assessed in This Proceeding ...... $275. 00

(C The motion filed on May 5, 1983, by the Secretary of Labor to
anend the petition for assessnment of civil penalty in Docket No.
WEVA 83-82, so as to substitute correct attachments for the
erroneous attachnments which were originally filed with the
petition for assessnment of civil penalty, is granted.

Richard C Steffey
Admi ni strative Law Judge
L A T T T

~FOOTNOTE_ONE

1 Section 103(a) of the Act, in pertinent part, provides:
"* * * |n carrying out the requirenents of this subsection, no
advance notice of an inspection shall be provided to any person

* * %N

~FOOTNOTE_TWOD

2 See the Conmi ssion's discussion of the Secretary's role of
proposi ng penalties versus the Conm ssion's role of assessing
penalties in MSHA on behalf of MIton Bailey, 5 FVMSHRC 2042
(1983).

~FOOTNOTE_THREE

3 | amnot holding that section 103(f) of the Act requires
the safety comittee to gi ve USSM advance notice as to the
identity of the miners' representative. | amsinply pointing out
that USSM s managenent m ght have acted differently in this case
if it had had sone advance tinme wi thin which to consider the fact
that the safety committee intended to select a mners
representative other than the ones who were normally chosen for
t he purpose of acconpanying the inspectors. Since USSM cl ai ns no
ri ght whatsoever to participate in UMM s selection of niners
representatives (Tr. 86), | cannot see any advantage in the
safety conmttee's failure to give USSM as nuch notice as
possi ble of the fact that it is planning to choose a mners
representative other than the one who is normally sel ected.



