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Federal M ne Safety and Heal th Revi ew Conmm ssi on
O fice of Adm nistrative Law Judges

U S. STEEL M NING CO, INC,
CONTESTANT
V.

SECRETARY OF LABOR
M NE SAFETY AND HEALTH
ADM NI STRATI ON ( MSHA) ,

RESPONDENT

SECRETARY OF LABOR
M NE SAFETY AND HEALTH
ADM NI STRATI ON ( MSHA) ,

PETI TI ONER
V.

U S. STEEL M NING CO., INC,
RESPONDENT

UNI TED M NE WORKERS OF
AMERI CA,
| NTERVENOR

Appear ances: Louise Q Synons,

CONTEST PROCEEDI NG

Docket No. WEVA 83-124-R
Ctation No. 2001887; 3/4/83

Gary No. 50 M ne

CIVIL PENALTY PROCEEDI NG

Docket No. WEVA 83-219
A. C. No. 46-01816-03519

Gary No. 50 M ne

DECI SI ON

US. Steel Mning Co.,

Inc., Pittsburgh, Pennsylvania for Contestant/

Respondent ;

James B. Crawford, Esq.,
U S. Departnent of Labor,

Ofice of the Solicitor
Arlington, Virginia,

for Respondent/Petitioner;

Mary Lu Jordan,
Anerica, for Intervenor.

Bef or e: Judge Kennedy

United M ne Wrkers of

The captioned review penalty proceedi ngs cane on for an
evidentiary hearing in Pittsburgh, Pennsylvania on March 15,
1984. The gravanen of the charge was the operator's refusal to

pay a uni on wal karound for time spent
"Ventilation Technical Inspection”

participating in a
in violation of section 103(f)

of the Mne Safety Law. The operator challenged the validity of
the citation and the penalty assessed on the ground the activity
was not an "enforcenment inspection” within the neaning of section

103(a).
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During the course of his opening statenment, the solicitor
adm tted MSHA gave advance notice of the "inspection"” whereupon
the operator noved to vacate and dismss. In support of her
argunent counsel for the operator pointed out that section 103(a)
prohi bits advance notice of any enforcenent inspection and
section 110(e) makes it a m sdenmeanor puni shable by a fine of up
to $1,000 and inprisonment for up to six nmonths for any person to
gi ve advance notice of such an inspection

The solicitor opposed the notion stating "there is advance
notice of all inspections” and nore particularly of the four
quarterly inspections nmandated by section 103(a) of the Act. The
solicitor declared there has never been a prosecution for
vi ol ati ng the advance notice prohibition and expressed confidence
that the department woul d take no adverse action agai nst an
i nspector for doing so. (FOOINOTE 1)

Despite the solicitor's zeal to conpel testinony that m ght
violate the inspector's Fifth Anendnment rights, the trial judge
refused to allow the inspector to testify unless given
appropriate use inmunity. (FOOTNOTE 2) 18 U.S.C. [06002. Under the
Omi bus Federal Inmunity Statute, only the Attorney CGeneral or
his duly authorized representative may approve issuance of an
i Mmunity order by adm nistrative agencies of the United States.

18 U.S. C. 06001, 6002, 6004. Unfortuaately, the Federal M ne
Safety and Health Revi ew Conmmi ssion i s not an agency authorized
to issue an imunity order
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VWen it becane apparent that neither the solicitor, the
Secretary, nor anyone else in the Departnment of Labor or the
Conmi ssion could grant the witness immunity and the trial judge
refused to allow the solicitor to put the witness in jeopardy,
the solicitor, after consultation with his superiors, nmoved to
vacate the citation and dismss the proposal for penalty. The
operat or having no objection, the trial judge entered an order
fromthe bench granting the notion to vacate the citation and
di sm ssing the proposal for penalty.

The prem ses considered, it is ORDERED that the bench
deci sion of March 15, 1984, be and hereby is, AFFIRVED and the
captioned matters DI SM SSED

Joseph B. Kennedy
Admi ni strative Law Judge

~FOOTNOTE_ONE

11I1f the solicitor's statenents accurately reflect MSHA
policy, they would seemto confirmthe w despread i npression that
MSHA is openly flouting the prohibition against giving advance
noti ce of enforcenment inspections. In ny recent decision in

Ponti ki Coal Corporation, 6 FMSHRC ----, March 30, 1984, | called
for an inspector general's investigation of what appeared to be a
flagrant violation of the advance notice prohibition. I am

advised that a "file" was opened but that no field investigation
commenced because the investigator assigned to the natter went on
"vacation". The matter seens to have been prejudged by the

Assi stant Secretary for Mne Health and Safety, M. Zegeer. On
April 14, 1984, the press quoted himas saying "everything was
done by the book" and that his investigation showed "the

i nspectors did everything exactly the way they were supposed to
doit.” If what the solicitor said is correct, "doing it by the
book" may well be part of the problem

~FOOTNOTE_TWOD

2 Wiile the Labor Departnment may feel the advance notice
prohi bition conflicts with its policy of "cooperative
enforcenent,” | believe the departnment's policy conflicts with ny
sworn duty to uphold the law. | declined therefore the suggestion
to join in what appears to be a concerted action to thwart the
I aw.



