CCASE:

LONNFE JONES V. D &R
DDATE:

19840515

TTEXT:



~1312

Federal M ne Safety and Heal th Revi ew Conmm ssi on
O fice of Adm nistrative Law Judges

LONNI E JONES, DI SCRI M NATI ON PROCEEDI NG
COVPLAI NANT
V. Docket No. KENT 83-257- D( A)
D & R CONTRACTCRS, MSHA Case No. BARB CD 83-19
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Research and Def ense Fund of Kentucky,
Inc., Barbourville, Kentucky, for
Conpl ai nant ;
Larry E. Conley, Esqg., WIIiansburg,
Kent ucky, for Respondent.

Bef or e: Judge Melick

This case is before me upon the conplaint of Lonnie Jones
under section 105(c)(3) of the Federal Mne Safety and Heal th Act
of 1977, 30 U.S.C. 801 et seq., the "Act", alleging that he was
di scharged fromthe partnership known as D & R Contractors on
April 25, 1983, in violation of section 105(c)(1) of the
Act.1 M. Jones had charged in his initial conplaint before
this Comm ssion that he had been unlawful |y di scharged on that
date as an enpl oyee of M ngo Coal Co., Inc. However, by decision
dated March 8, 1984, it was held that Jones had not been enpl oyed
by M ngo Coal Company, and that no representative or agent of
M ngo Coal Conpany was involved in the di scharge of Jones fromD
& R Contractors. That conplaint was accordingly di sm ssed. Lonnie
Jones v. M ngo Coal Co., Inc., 6 FMBHRC 632. (FOOINOTE 1)
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In order for the Conplainant to establish in this case a prinma
facie violation of section 105(c) (1) of the Act, he nmust prove by
a preponderance of the evidence that he engaged in an activity
protected by that section and that his discharge or renmoval from
D & R Contractors was notivated in any part by that protected
activity. Secretary, ex rel David Pasula v. Consolidation Coa
Conpany, 2 FMSHRC 2786 (1980), reversed on other grounds, sub nom
Consol i dati on Coal Conpany v. Secretary, 663 F.2d 1211 (3rd.
Cir.1981). See also NLRB v. Transportati on Managenent
Corporation, 76 L.Ed.2d 667 (1983), affirm ng burden- of - proof
allocations simlar to those in the Pasul a case, and Boich v.
FMBHRC, 719 F.2d 194 (6th Cir.1983).

In this case, M. Jones has alternatively asserted that he
was di scharged on the afternoon of April 25, 1983, because he had
refused to continue working overtime after working a 10-hour
shift. At hearing, Jones alleged that he arrived at the M ngo
coal mne for work at about 7:15 on the norning of the 25th and
wor ked until approximately 5:00 p.m wth only a one-half hour
break for lunch. He further alleged that he had a headache and
the flu that day and was therefore not feeling well. He thus
clains that when the "foreman", Ron Perkins, approached hi mthat
af t ernoon about working overtine, he declined believing it would
be hazardous. Jones clains that when he was di scharged | ater that
afternoon by Perkins, that action was based upon his refusal to
wor k any additional overtine, a work refusal protected by the
Act. A miner's exercise of the right to refuse work is a
protected activity under the Act so long as the miner entertains
a good faith, reasonable belief that to work under the conditions
presented woul d be hazardous. Robinette v. United Castle Coa
Conpany, 3 FMSHRC 803 (1981). See also Eldridge v. Sunfire Coa
Conpany, 5 FMBHRC 408 (1983).

Ti mel i ness of Filing.

It is not disputed that Lonnie Jones was renmoved fromD & R
Contractors on April 25, 1983, and that he filed his conpl aint of
unl awful discrimnation with the Federal Mne Safety and Health
Admi ni stration (MSHA) on May 10, 1983, alleging that both M ngo
Coal Conpany and D & R Contractors violated his section 105(c)
rights. By letter dated June 13, 1983, MSHA notified M. Jones of
its determ nation that a violation of the Act had not occurred.
Allowing 5 days for mailing of the above letter, it may be
presuned in the absence of any contrary evidence that M. Jones
received notice of the determ nation on June 18, 1983. Jones did
not, however, seek to join D & R Contractors in his conplaint
before this Comm ssion until August 22, 1983, (FOOINOTE 2)
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some 35 days beyond the 30 day filing deadline set forth in
section 105(c)(3) of the Act. D & R Contractors thereafter
opposed the notion for joinder on the grounds that it was not
timely filed.

I find, however, for the reasons set forth below that the
delay in joining D & R Contractors was excusabl e. The del ay,
consisting of only 35 days, was brief and no | egal prejudice has
been denonstrated. | note, noreover, that D & R Contractors was
cited in the initial complaint to MSHA filed by M. Jones and
that it was therefore then given notice of action contenplated
against it under section 105(c) of the Act. Accordingly, D &R
Contractors woul d be expected at that tine to have begun
preparation of its defense of this matter including the
preservation of evidence.

| also find that Jones coul d reasonably have been confused
as to the proper entity to proceed against. As a |ayman of
l[imted education, it is understandable that he may have been
confused as to the legal niceties of his enploynment rel ationship.
Until M ngo Coal Conpany filed its initial responsive pleading
asserting as one of its defenses that Jones was a partner of D &
R Contractors and that that entity was entirely responsible for
any violations under the Act, it is understandable that Jones may
not initially have joined D & R Contractors in this proceedi ng.
It is also significant that the referenced pl eading of M ngo Coa
Company was itself filed untinmely on August 17, 1983, and that
the nmotion for joinder was filed only 5 days thereafter, on
August 22, 1983. Wthin this framework, the notion for joinder of
D & R Contractors, filed some 35 days beyond the deadline set
forth in section 105(c)(3) of the Act, is deened to have been
timely filed.2

The Merits.
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The issue on the nerits is whether M. Jones' refusal to continue
to work overtine under the circunstances herein was an activity
protected by section 105(c) of the Act and, if so, was his
renoval fromthe partnership D & R Contractors notivated in any
part by that protected activity. Wether the activity was
prot ect ed depends on whether Jones entertained a "reasonabl e,
good faith belief that a hazard" existed at the time he refused
to continue working overtime. Robinette, supra, at page 810. In
Robi nette, the Comm ssion defined the good faith requirenment as
an "honest belief that a hazard exists.” In explaining the
"reasonabl eness" portion of the test, the Comm ssion rejected the
adoption of a stringent rule requiring "objective, ascertainable
evi dence" to corroborate the validity of the mners' fear
Robi nette, at p. 811. The Conm ssion held that the
"reasonabl eness" test may be nmet through evidence establishing
"that the mners' honest perception was a reasonabl e one under
the circunstances."” See al so Secretary on behalf of Pratt v.
Ri ver Hurricane Coal Conpany, 5 FMBHRC 1529 (1983) and Haro v.
Magma Copper Co., 4 FMSHRC 1935 (1982). On the facts of this
particul ar case, | do indeed find that M. Jones entertained a
good faith, reasonable belief that to continue working in his
condi ti on woul d have been unsafe.

It is not disputed that Jones had worked from 7:15 on the
nmorni ng of April 25, until about 5:00 p.m that day with only a
one- hal f hour break for lunch. Furthernore, it is not disputed
that during the course of that al most 10-hour work shift, Jones
was performng a variety of strenuous physical tasks in the
difficult environment of a 26-inch seamof "low coal." These
activities included setting tinbers, draggi ng water punps,

shoveling coal fromthe ribs, hauling a 75 pound coal drill and
its cable, untangling the cable, pushing a 60 pound box of
dynamite, drilling and bl asting, rock dusting with 50 pound bags

of rock dust, and setting ventilation curtains. Jones naintains
that by 5:00 p.m, he was so tired he could "hardly get around"
and his ability to concentrate was "not too good." The dangers
existing for mners and particularly for a shot firer handling
expl osi ves under such conditions are obvious.

As the shot firer, Jones was al so exposed to blasting
powder. It is not disputed that continued exposure to the
chemicals in blasting powder may i nduce headaches and that Jones
had such a headache. Jones also felt "lousy" that day because he
was still recovering fromthe flu. The duplicate certificate in
evi dence shows that on April 14, 1983, Jones had in fact been
treated for the flu by RD. Pitman, MD.

Accordi ngly, when Perkins asked Jones to continue worki ng
overtime after the mning crew had al ready conpleted a
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10- hour shift, Jones refused and purportedly told Perkins that he
was too tired and that "sonebody m ght get hurt bad." | ndeed,
Perki ns hinself conceded at hearing that the crew coul d have
safely worked only 9 or 10 hours on the day at issue and

acknow edged that when he asked Jones to continue worKking
overtime, Jones had already worked a 10-hour shift. Wthin this
framework of evidence, it is apparent that M. Jones entertai ned
a reasonabl e good faith belief that to continue working overtine
under the conditions presented did i ndeed pose a safety hazard to
hinself and to the other miners working with him H's refusal to
continue working overtinme therefore constituted a protected
activity within the scope of section 105(c)(1) of the Act.

In his posthearing brief, Perkins does not appear to dispute
that Jones' refusal to continue working overtime was based on a
reasonabl e good faith belief of a safety hazard, but clains that
Jones failed to testify or present any other evidence that he
conmuni cated to Perkins or to any of the other partners that his
wor k refusal was based on a matter of safety. In Secretary on
behal f of Dunmire and Estle v. Northern Coal Conpany, 4 FNMSHRC
126 (1982); the Conmi ssion stated that "[w] here reasonably
possi ble a mner refusing to work should ordinarily comruni cate,
or at least attenpt to conmunicate, to sone representative of the
operator his belief in the safety or health hazard at issue.” The
purpose of the rule is to assist in "weeding out work refusals
infected by bad faith." Secretary on behal f of Dunmire and Estle,
supra, at p. 134. Accordingly, when the bona fides of a work
refusal is not challenged, as it is not in this case, and where
the representative of the operator acknow edges the existence of
the safety hazard at issue, as Perkins did in this case, the
conmuni cati on requirenment i s superfluous.

In any event, contrary to the Respondent's allegations, the
Conpl ainant did in fact testify that in response to Perkin's
request to continue working overtinme he said "Buddy . . . |
can't. I'"'mtoo tired. I mght forget something around here.
Sonmebody m ght get hurt bad" (Tr. 119). | find this testinony to
be credible. There is, first of all, a credible factual basis to
support Jones contention that after the 10-hour work shift he was
suffering fatigue and a headache and that he was still recovering
fromthe flu when Perkins asked himto work additional overtine.
Perki ns hinsel f acknow edged that 9 or 10 hours was "a good day's
wor k" and indicated that to go beyond that m ght be unsafe. In
addition, the working relationship anong the "partners" was such
that it would reasonably be expected that Jones would not have
sinmply refused to work without offering sone explanation. Under
the circunstances, even though | find
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that it is not necessary for the Conpl ainant to have net the
requi renents of the comunication rule, | find that he has
nevert hel ess net those requirenments in this case.

The Conpl ai nant nust al so show in setting forth a prinma
facie case that his discharge was notivated in any part by the
protected activity. It may reasonably be inferred fromthe timng
of Jones' discharge only minutes after his refusal to continue
wor ki ng overtime, that it was indeed notivated by the protected
activity. See Secretary on behalf of Anderson v. Stafford
Construction Co., et al., No. 83-1566, D.C.Gr. April 20, 1984.
There is no question that Ron Perkins, the person who di scharged
Jones, knew of Jones' protected activity and it may al so
reasonably be inferred that Perkins was hostile toward that
protected activity because it had a direct negative inpact on his
ear ni ngs.

There was, noreover, no credible "non-protected" reason
advanced for Jones' discharge. Perkins testified that he fired
Jones because of his bad work habits, because Jones wanted only
to do the job of "tamping" and would not volunteer to do anything
el se and because Jones woul d grunmbl e about working. In spite of
t hese all eged serious deficiencies, however, Perkins had laid off
two other mners only a short tine before Jones' discharge. There
is, nmoreover, no evidence that Perkins had previously warned
Jones of these allegedly bad habits or discussed these probl ens
with the other "partners" before the April 25th renoval. PerKkins'
clains are indeed devoid of any corroboration and I find themto
be without credibility. It is clear that Jones' discharge was
notivated entirely by his protected activity. Accordingly, | find
that M. Jones was discharged by D & R Contractors in violation
of section 105(c)(1) of the Act.

ORDER

1. The parties are hereby ordered to confer regarding the
possibility of settlenment concerning reinstatenent, costs,
damages, and attorneys' fees in this case and to report to the
undersigned in witing on or before May 25, 1984, concerning the
results of such di scussions.

2. In the event the parties are unable to reach a settl enent
of these matters, they are to submt to the undersigned on or
before May 25, 1984, a statenent of undisputed facts relating to
the issues of reinstatenent, costs, damages, and attorneys' fees,
and to indicate the specific matters remaining in dispute.



~1318
3. This decision is not a final disposition of this case and no
final disposition will be rendered until such tine as the issues
of reinstatenent, danmages, costs, and attorneys' fees are
resol ved.

Gary Melick
Assi stant Chief Adm nistrative Law Judge
LT T T O

~FOOTNOTE_ONE
1 Section 105(c) (1) of the Act provides in part as foll ows:

"No person shall discharge ... or cause to be
di scharged or otherwise interfere with the exercise of the
statutory rights of any mner ... in any ... mne subject
to this Act because such miner ... has filed or nade a
conpl aint under or related to this Act, including a conplaint
notifying the operator or the operator's agent ... of an
al | eged danger or health violationina ... mne ... or
because of the exercise by such mner ... on behalf of
hi nsel f or others of any statutory right afford by this Act."

~FOOTNOTE_TWD

2 This determ nation of timeliness overrules a previous
determ nati on made at hearing. The decision at hearing was nade
on the erroneous mscal culation that the delay in filing the
motion for joinder of D& R Contractors had been filed sone 14
months | ate. When the error was di scovered by the undersigned, D
& R Contractors was given opportunity to present additiona
evi dence and to cross-exan ne w tnesses who had appeared at the
hearings in this case. It is noted that counsel for D &R
Contractors was present throughout the hearings and that D & R
Contractors wai ved the opportunity to present additional evidence
and/or to cross-exam ne W tnesses.



