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Federal M ne Safety and Heal th Revi ew Conmm ssi on
O fice of Adm nistrative Law Judges

SECRETARY OF LABOR, ClVIL PENALTY PROCEEDI NG
M NE SAFETY AND HEALTH
ADM NI STRATI ON ( MSHA) , Docket No. LAKE 83-82
PETI TI ONER A.C. No. 33-01869- 03504
V.
Getz Strip

GETZ COAL SALES, | NC.,
RESPONDENT

DECI SI ON

Appearances: Patrick M Zohn, Esq., Ofice of the Solicitor
U S. Department of Labor, C eveland, GChio, for
Petitioner.

Bef or e: Judge Koutras
Statement of the Case

This is a civil penalty proceeding initiated by the
petitioner against the respondent pursuant to section 110(a) of
the Federal M ne Safety and Health Act of 1977, 30 U S.C. 820(a),
seeking civil penalty assessnments for four alleged violations of
certain mandatory safety standards pronul gated pursuant to the
Act. Respondent filed a tinely contest and requested a hearing. A
heari ng was convened in Youngstown, Chio, on April 12, 1984.

Al t hough the petitioner appeared at the hearing, respondent’'s
counsel did not.

As a result of the failure by respondent’'s counsel to
appear, the hearing proceeded without him and the respondent was
held to be in default. Further, in view of this respondent's past
history of failing to appear at schedul ed hearings, with
absolutely no effort on its part to advise the court of its
non- appearance, and in view of this respondent's flagrant
di sregard and obvi ous contenpt for the Conmi ssion and its
Admi ni strative Law Judges, the respondent has been certified to
t he Conmi ssion for appropriate disciplinary sanctions pursuant to
Conmi ssion Rule 80, 29 CFR 2700.80. In addition, in view of
counsel 's contumaci ous conduct in failing to appear at the
heari ng pursuant to notice, he too has been certified to the
Conmi ssion for appropriate disciplinary action
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| ssues

The principal issue presented in these proceedings are (1)
whet her respondent has viol ated the provisions of the Act and
i npl enenting regul ations as alleged in the proposal for
assessnment of civil penalty filed, and, if so, (2) the
appropriate civil penalty that should be assessed agai nst the
respondent for the alleged violations based upon the criteria set
forth in section 110(i) of the Act. Additional issues raised are
identified and di sposed of where appropriate in the course of
t hi s deci sion.

In determ ning the anmount of a civil penalty assessment,
section 110(i) of the Act requires consideration of the foll ow ng
criteria: (1) the operator's history of previous violations, (2)
t he appropriateness of such penalty to the size of the business
of the operator, (3) whether the operator was negligent, (4) the
effect on the operator's ability to continue in business, (5) the
gravity of the violation, and (6) the denonstrated good faith of
the operator in attenpting to achi eve rapid conpliance after
notification of the violation

Applicable Statutory and Regul atory Provi sions

1. The Federal Mne Safety and Health Act of 1977, Pub. L.
95-164, 30 U.S.C. 0801 et seq.

2. Section 110(i) of the 1977 Act, 30 U . S.C. [0820(i).
3. Commission Rules, 29 C.F.R [2700.1 et seq.
Di scussi on

Thi s case concerns four section 104(a) citations issued by
MSHA | nspector James A Boyle, during the course of an inspection
of the respondent's nmine on May 16, 1983, and the cited
conditions and practices foll ow bel ow.

Citation No. 2067133, cites a violation of mandatory safety
standard 30 C.F.R 77.1710(i), and describes the follow ng
condition or practice:

Seatbelts were not provided for the Caterpillar DI9G
bul | dozer (Serial No. 66A 11107) where there is a
danger of overturning and where roll protection (ROPS)
is provided. Kenny Doren was operating the bull dozer at
the 002-0 pit, stripping overburden under the

supervi sion of Roy Cusick, foreman
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Citation No. 2067134, cites a violation of 30 CF.R 77.1606(c),
and states the followi ng condition or practice:

An equi pnent defect affecting safety was present on the
caterpillar DO9G bul |l dozer (serial #66A11107), in that
the operator cab doors were not maintained in a working
condition. The left cab door was held closed with a
tarp strap, the latch was m ssing. The right cab door
was held open with a tarp strap, the inside door handle
was m ssing. Kenny Doren was operating the bull dozer at
the 002-0 pit, stripping overburden

Ctation No. 2067135, cites a violation of 30 C.F.R
77.1710(i), and states the follow ng condition or practice:

Seatbelts were not provided for the Caterpillar 90G
bul | dozer (Serial No. 66A10646), where there is a
danger of overturning and where roll protection (ROPS)
is provided. Dave Henry was operating the bull dozer at
the 002-0 pit, stripping overburden, under the

supervi sion of Roy Cusick, foreman

Ctation No. 2067136, cites a violation of 30 C.F.R
77.1606(c), and states the follow ng condition or practice:

An equi pnent defect affecting safety was present on the
Caterpillar D9G bull dozer (Serial No. 66A 10646), in
that the operator's cab doors were not maintained in a
wor ki ng condition. The |left cab door latch was m ssing
and the latch was bad, had to be held shut with a piece
of wire. Dave Henry was operating the bulldozer at the
002-0 pit, stripping overburden, under the supervision
of Roy Cusick, foreman.

Petitioner's Testi nobny and Evi dence

MSHA | nspector James A Boyle, testified as to his
background and experience as a surface nining inspector, and he
confirmed that on May 16, 1983, he inspected the Getz Strip M ne,
| ocated in the Lisbon, GChio, area, and owned and operated by
Rol and A. Getz (Tr. 20-22). He also confirmed that he inspected
two Caterpillar DO9G bulldozers and that he issued four citations
for certain conditions which he found which were in violation of
the cited mandatory safety standards (Exhibits P-3 through P-6;
Tr. 46).
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M. Boyle testified that the bull dozers were operating in the 002
pit area stripping overburden, and he described the terrain and
condi ti ons under which they were operating. He confirned that no
seatbelts were provided for the cited bulldozers, and that they
were both equi pped with ROPS (Tr. 23-27).

M. Boyle indicated that the area where the bull dozers were
observed stripping was "fairly level." However, he al so indicated
that the cited bulldozers were continuously required to travel up
and down a ranp area in order to dispose of the material which
they were mning, and that while the area is sonetines slippery
when wet, on the day he cited the violations, it was dry (Tr.

25). He described the ranp as being 150 to 155 feet long, with an
open end, and he stated that one side would be agai nst the spoil
and the other side would be "open." He also indicated that the

di stance fromthe top of the ranp down into the pit was 50 to 70
feet, but that on the day in question it was probably 50 feet

(Tr. 28).

M. Boyl e conceded that while the bull dozers were operating
in the pit there would be no danger of their overturning.
However, since they had to travel the ranp area during their
normal operation, there would be a danger of overturning on the
ranp (Tr. 29). He went on to describe the conditions he cited,
and he confirmed that the cited equi pment was not equi pped with
the required seatbelts, and that the door on one of the
bul | dozers had a missing |latch and was secured by a strap, and
t he doors on the other bulldozers were not maintained in proper
wor king order in that the |atch and door handl e was m ssing and
had to be held shut with a piece of strap (Tr. 30-32). Although
t he actual nechani cal operation of the dozers was not affected,
M. Boyle believed that the cited conditions did affect the
safety of the operators (Tr. 32-34).

In response to further bench questions, M. Boyle stated
that the reason he did not fill in the "negligence" and "gravity"
bl anks on the face of the citations which he issued is that since
he found that the violations were not "significant and
substantial,"” his instructions were that he was not to fill out
t hose bl anks when he issues "non-S & S" violations (Tr. 36-37)

Wth regard to the conditions of the door |atches which he
cited, Inspector Boyle was of the opinion that the operators
woul d have difficulty in getting out of the equipnent in the
event it overturned, and since the bulldozers have hydraulic
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[ i nes which run under the machine in the area where the operators
are seated, in the event that the transm ssion got hot and the
lines ruptured, there could be a fire, and the operator woul dn't
notice it until it spread to where he was seated (Tr. 32-33).

Fi ndi ngs and Concl usi ons

In view of the respondent’'s failure to appear at the hearing
pursuant to notice, | have considered this as a waiver of his
right to be heard on the record and to defend agai nst the
violations, and I held himin default. Wile Conm ssion Rule 63,
29 CF.R 2700.63, requires that a show cause order be issued
before a party is held in default for failing to answer an order
by the Judge, under the circunstances of this case, respondent is
not prejudiced by ny not issuing such an order. Rule 2700.63(b)
aut horizes a judge to enter sunmary civil penalty dispositions
where a respondent is in default, and based on this respondent's
long history of ignoring notices, orders, and other Conm ssion
findings, any further notices to the respondent would sinply be
fruitless.

Since the respondent failed to appear at the hearing, | have
decided this case on the basis of the evidence and testinony
presented by the petitioner in support of the citations. After
consi deration of the unrebutted testinony of M. Boyle, as well
as the evidence and argunments nade by the petitioner in support
of its case, | conclude and find that the petitioner has
established the fact that the violations occurred as stated by
the inspector in the citations which he issued. Accordingly, the
citations are all AFFI RVED.

| take note of the fact that one of the purported reasons
for the respondent’'s counsel failing to appear at the hearing is
that since the four citations were "single penalty assessnments”
totalling $80, counsel apparently believed that it was not "worth
the litigation effort.” However, it is clear that I am not bound
by MBHA' s proposed initial "single penalty assessnments" of $20
for each of the violations in question. Pursuant to section
110(i) of the Act, penalty assessnents inposed by the
Conmi ssion's judges in a contested case docketed before the
Conmi ssion, are based on the judge's de novo consideration of al
of the facts and circunstances surrounding the cited conditions
or practices, as well as the six statutory criteria set forth in
the Act.
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Even if | were to affirmthe inspector's findings that these
violations were not "significant and substantial," the fact that
MSHA i nposed an "automatic" initial penalty assessment in the
amount of $20 under its regulatory schene found in Part 100,
Title 30, Code of Federal Regulations, is not binding on ne. |
may reject or accept such an assessnment depending on the facts
and circunstances presented in any given case. Further, based on
nmy consi deration of the evidence and testimony of record, | may
al so accept or reject the findings by the inspector that the
viol ations were not "significant and substantial,"” and may nodify
the citations to reflect these de novo findings.

VWhen asked to explain why he did not consider the cited
conditions or practices to be "significant and substantial,"”
i nspector Boyle responded as follows (Tr. 37):

MR ZOHN: And | believe, and of course, M. Boyle could
correct me if I'mwong, he saw the bull dozers on the
floor of the pit, rather than on the ranp. And, that

t he danger of overturning, in alnost all cases, is when
t hey push up onto the open, up onto the ranp and as

t hey' re backi ng down onto the open side, they have a
tendency to back down faster, so, that's the greatest
danger of overturning, is when they are operating on
the ranp, which is a common occurrence, or a frequent
occurrence, operating in the pit.

JUDGE KQUTRAS: All right. Now, if that's the case
t hen, again, why woul dn't these be significant or
substantial ?

MR ZOHN: Well, that was one of my questions, follow ng
up.

BY MR ZOHN:

Q If you had to cite these conditions over again,
woul d you have cited themas non S and S, or would you
have given them a hi gher degree of danger?

A. Well, there again, if those two bull dozers were

wor ki ng where there was a definite tine that there
woul d be an overturn, say both of them were com ng down
the ranp, you could make them S and S, then, yeah

Q So, in operating on--
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A. See, that was one of the biggest things when
we went to this non S and S, is where do you draw
the line. W've been criticized because we cited
a bul | dozer out, doing reclamation, that there
was no ot her equi pnent or persons around.

JUDGE KQUTRAS: | may have been the Judge that did that
to you; but, anyway go ahead.

THE W TNESS: But, anyhow, they say, well, you cited
them for say, a backup alarm and there was no one in
the area, there was never a hazard, and you nmade it S
and S. But a lot of inspectors base that, the afternoon
shift, he may be working in an area where's six people
i nvolved. So we cited himin the spoils for a non S and
S citation, and that afternoon, he'd be in an area
where there woul d be other equi prent and peopl e

i nvol ved. So, you have to draw the line, and see where
this equi pment is working and the potential, that,
afternoon you definitely know he'll be in another area.
So there's where, | think, this whole thing on this S
and S, and non S and S, has really confused a | ot of

us.
BY MR ZOHN:
Q |, another question, in that respect, of the

classification of these violations; do you, in fact,
now have the opportunity to inspect this mne as
frequently as you did, say--

A. No. See, there's another thing that certain type

m nes are getting in, what we refer to, as a pattern on
these two i nspections a year now. They'll look at their
cal endar and say, well, it's April, he's due, and we'll
fix things up; where the other five nonths of the year,
he won't. And it's really hurt the safety and health
part of it, on these only two inspections.

* * * * * * * * * *
BY MR, ZOHN:
Q Okay. So were these bulldozers operating on the

ranp, during the course of that day? Wuld they be
operating on--
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A. Yes. One would. And see when you have--

JUDGE KQUTRAS: Excuse ne, you say one woul d?

THE W TNESS: One was, and then, the other was ripping,
and then, when he gets so much ripped, then they'd both
be pushing off this.

JUDGE KOQUTRAS: Ckay.
BY MR ZOHN:

Q Did you see them operating up on the incline, at
all?

A. Yeah.

Q Al right. Based upon your observations of them
operating on the incline, would you have issued them
now as S and S citations?

A. 1'd have to check the area first, and see how nuch
of a danger there was. Now, these can be, these ranps
can be anywhere fromforty foot wide to seventy foot
wide, and if they're both going up the mddle, there is
no danger there, but one time or another, the ones on
the edge, there is a danger there then.

MR ZOHN: | don't have any further questions, your
Honor .

JUDGE KOQUTRAS: kay. What the, do you recall what the
wi dt hs of the ranps were, on these days?

THE WTNESS: | think those, the ranps, that day, were
i n the nei ghborhood of forty to fifty feet wide.

Si gni ficant and Substanti al

On the facts of this case, | conclude and find that the
violations cited by |Inspector Boyle were significant and
substantial. His testinony is that the two bull dozers operated on
a daily basis in the pits, and while it is true that at the tine
he observed themthey were running on fairly level terrain, he
al so indicated that they travel ed up and down an inclined ranp,
and that there was a danger of overturning. Further, in the event
of an accident, or overturning, M. Boyle further testified that
the condition of the cab



~1341

doors, the lack of proper |atches, and one or nore m ssing

handl es, would likely trap the operators in the cabs in the event
t he equi pnent overturned, and that they would have difficulty in
getting out of the equipnment. G ven these circunstances, |
conclude and find that it was reasonably likely that an injury
woul d result fromthe cited conditions or practices. Accordingly,
the violations are nodified to reflect that they were significant
and substantial, and the inspector's initial findings to the
contrary are rejected.

Gavity

I find that all of these citations constitute serious
violations. Failure to provide seatbelts and the |ack of door
handl es on the operator's cab, presented a serious hazard to the
equi prent operator in the event of an accident. If the bulldozers
were to overturn, the lack of seatbelts would likely throw the
operators out of the cab, and the | ack of adequate door handl es
woul d prevent their escape fromthe vehicles in the event of an
energency, particularly if the overturned equi pmrent were to cone
to rest on the one "good-side" of the cab

Negl i gence

I nspect or Boyl e believed that the respondent's negligence
with respect to the condition of the doors on the cited
bul | dozers was noderate. He stated that with the ol der
bul | dozers, while it was difficult to obtain parts such as door
handl es, he still allowed themto be operated (Tr. 34; 36). M.
Boyl e al so confirmed that the foreman was aware that seatbelts
were required (Tr. 29). | conclude and find that the violations
resulted fromordinary negligence on the part of the respondent.

Good Faith Conpliance

I nspect or Boyl e confirmed that abatenment was achieved in a
timely manner by the respondent, and the door handl es were
replaced (Tr. 29; 34-36). He also confirnmed that seatbelts were
installed. Under the circunstances, | conclude and find that the
respondent tinely abated the cited conditions and practices, and
i nsofar as the citations are concerned, abated themin good
faith.
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H story of Prior Violations

Exhi bits P-1 and P-2, are conputer print-outs of the
respondent's history of prior violations for the period May 16,
1981 t hrough May 15, 1983, and prior to May 16, 1981. Prior to
May 16, 1981, the respondent was assessed for a total of 17
citations, two of which were paid. For the period May 16, 1981
t hrough May 15, 1983, respondent was assessed for two citations,
and they remai n unpaid.

Based on the respondent's past conpliance record, as
reflected in the print-outs, | cannot conclude that it is per se
a bad record of conpliance warranting additional increases in the
civil penalties which I have assessed for the four violations
whi ch have been affirned. What | have difficulty conprehending is
why this respondent, with an otherw se good conpliance record,
consistently ignores and flaunts the |law after he has abated the
conditions, and seeks to be heard through the hearing process.

Si ze of Business and Effect of Cvil Penalties on The
Respondent's Ability to Continue in Business

The record reflects that the respondent is a small strip
m ne operator. Absent any evidence to the contrary, and in view
of the respondent's failure to appear and argue otherw se, |
cannot conclude that the civil penalties assessed by ne for the
citations which have been affirmed will adversely affect the
respondent's ability to continue in business.

During his closing argunent on the record, petitioner's
counsel requested a substantial increase in the initial penalty
assessnents proposed for these violations, and he did so on the
basi s of the evidence and testinony which indicated that the
bul | dozers in question were operating in areas where there was a
danger of overturning, that no seatbelts at all were provided
and that the |ack of adequate door handl es and | atches woul d
entrap the operators if the vehicles were to overturn. Counse
al so agreed that | was not bound by the initial MSHA assessnents
made for these violations, and he alluded to the fact that the
respondent has a history of flaunting the law (Tr. 47-48).

Petitioner's counsel also noved that in view of the failure
of the respondent or his counsel to appear in this proceeding,
that | refer the matter to the Comm ssion for appropriate
di sciplinary action pursuant to the Conmi ssion's rules. In
support of his notion, counsel argued that the respondent has an
obvi ous contenpt for these proceedings, that this is not the
first time he has failed to appear at a hearing, and that in each
i nstance where ot her Conm ssion
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Judges have ordered paynents of civil penalties, or that
respondent answer show cause or other orders, he has flagrantly
di sregarded them Counsel also stated that the respondent has
made no paynments for any civil penalties ordered by the

Conmi ssi on Judges in past proceedings, and that the Departnent of
Labor has sought injunctions against the respondent for

non- paynent of penalties in the United States District Court (Tr.
12-15; 48-50). Petitioner's counsel also stated that the
respondent and his forenen treat MSHA inspectors with genera

di srespect and that the respondent attenpts to avoid the | aw
rather than obey it (Tr. 16).

In support of his assertion that the respondent has
flagrantly disregarded the authority and jurisdiction of the
Conmi ssion, petitioner's counsel alluded to several prior
deci sions and orders issued by me, by Chief Judge Merlin, and
Judges Broderick and Melick, and a di scussion of these foll ow
bel ow

In MBHA v. Getz Coal Sales, Inc., VINC 79-60-P, decided by
me on August 7, 1980, 2 FMBHRC 2172, respondent Rol and Getz
failed to appear at a hearing convened in Warren, Chio, and he
did so without prior notice that he would not appear. He sinply
i gnored the notice, and nmy personal tel ephone call to himthe
nmorni ng of the hearing. In that case, he specifically requested a
hearing, and did not even give ne the courtesy of a tel ephone
call that he would not appear. He was defaulted, and an order was
entered that he pay the assessed civil penalty of $75.

In MBHA v. Getz Coal Sales, Inc., LAKE 80-396, Judge
Broderick entered a default order on February 9, 1981, requiring
the respondent to pay a penalty of $26 for his failure to file an
answer or otherwi se respond to the Judge's show cause order
Judge Merlin issued a simlar default order on May 13, 1983, in
MSHA v. Getz Coal Sales, Inc., LAKE 83-4, and ordered the
respondent to nmake an i medi ate paynent of $46.

In MBHA v. Getz Coal Sales, Inc., LAKE 83-86, Judge Melick
approved a settlenent notion calling for the respondent to pay a
$30 assessment in satisfaction of a citation initially assessed
as $42, and in that case, as well as the others noted above,
petitioner's counsel states that respondent has nmade absol utely
no paynments, and has sinply ignored the orders issued by the
Judges.
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Respondent's Failure to Appear at The Hearing

The record in this case reflects that both the respondent
and his counsel received notice of the hearing scheduled in this
case, and the postal certified mailing receipts which are part of
the record attest to that fact. Respondent received ny origina
hearing notice issued on January 16, 1984, and his counse
recei ved the anended notice issued March 22, 1984, advising him
of the specific hearing site. These notices were issued well in
advance of the schedul ed hearing on April 12, 1984.

In addition to the witten notices served on the respondent
and his counsel, petitioner's counsel advised ne that he
personal |y spoke with respondent’'s counsel on the day before the
heari ng and advi sed himthat he should appear. Wen counse
failed to appear the norning of the hearing, | personally
tel ephoned his office and was advised by his clerical staff that
he was away, but that he was aware of the fact that this matter
was schedul ed for hearing. G ven these circunstances, it seens
clear to ne that respondent and its counsel had anple notice of
the hearing, yet they flagrantly ignored the notices and orders.

Al t hough respondent Rol and Getz has a history of obvious
contempt for these | egal proceedings, and apparently derives sone
vi carious pleasure by thunbing his nose at the Departnent of
Labor, as well as the Conmission, | fail to understand and
conprehend counsel Neal S. Tostenson's conduct in ignoring the
notices served on himin this proceeding. As a nenber of the Bar
I would think that he would be cogni zant of his ethica
responsibilities as counsel of record in these proceedi ngs, and
act accordingly. If counsel conducted his practice in this nmanner
while before a United States District Court, he would nore than
likely find hinmself in contenpt of court. Lacking such contenpt
powers, | do have the discretion to certify the matter to the
Conmi ssion for possible disciplinary action under its rules, and
I may al so consider referring the matter to the | ocal bar where
counsel is admtted to practice.

After careful consideration of the notion nade by
petitioner's counsel to certify this matter, 1T IS GRANTED, and
the matter will be certified to the Conm ssion for consideration
of appropriate disciplinary action under 29 C F. R 2700. 80.



~1345
Penal ty Assessnents

On the basis of the foregoing findings and concl usi ons, and
considering the statutory criteria found in section 110(i) of the
Act, | conclude and find that the following civil penalties are
reasonabl e and appropriate for the violations which have been
affirnmed.

Citation No. Dat e 30 CFR Section Assessnent
2067133 5/ 16/ 83 77.1710(1) $135
2067134 5/ 16/ 83 77.1606(c) 175
2067135 5/ 16/ 83 77.1710(1) 135
2067136 5/ 16/ 83 77.1606(c) 175
$620
ORDER

Respondent 1S ORDERED to pay the civil penalties in the
anmounts shown above within thirty (30) days of the date of this
deci sion, and paynent is to be made to MSHA

IT 1S FURTHER ORDERED THAT:

In view of the circunstances surrounding the
respondent's apparent flagrant disregard for the
authority and jurisdiction of the Conm ssion, and in

vi ew of Counsel Neal S. Tostenson's failure to appear
at the schedul ed hearing pursuant to notice duly served
on him the matter is referred to the Conm ssion
pursuant to Rule 80, 29 CFR 2700.80. See: Secretary of
Labor ex rel. Roy A Jones v. Janmes Aiver & Wayne
Seal , FMSHRC Docket No. NORT 78-415, March 27, 1979;
Canterbury Coal Co., 1 FMSHRC 335 (May 1979); Secretary
of Labor v. Co-Op M ning Conpany, 1 FMSHRC 971 (July
1979) (Disciplinary Proceeding No. D 79-2).

Ceorge A. Koutras
Admi ni strative Law Judge



