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Federal M ne Safety and Heal th Revi ew Conmm ssi on
O fice of Adm nistrative Law Judges

SECRETARY OF LABCR, CIVIL PENALTY PROCEEDI NG
M NE SAFETY AND HEALTH
ADM NI STRATI ON ( MSHA) , Docket No. WEST 81-163
PETI TI ONER A. C. No. 48-00900-03018
V.

Medi ci ne Bow M ne
MEDI CI NE BOW COAL COVPANY,
RESPONDENT

DECI SI ON

Appear ances: Janes H Barkley, Esq., Ofice of the Solicitor,
U S. Department of Labor, Denver, Col orado,
for Petitioner;
Brent L. Mdtchan, Esq., Medicine Bow Coal Conpany,
St. Louis, Mssouri,
for Respondent.

Bef or e: Judge Carl son

Thi s proceedi ng arose out of an inspection of respondent's
surface coal mne on August 12, 1980. The case was transferred to
t he undersigned judge on June 8, 1983, and was heard in Denver,
Col orado on February 15, 1984 under provisions of the Federa
M ne Safety and Health Act of 1977, 30 U S.C. 0801 et seq., (the
"Act"). The parties asked for |leave to file post-hearing briefs,
but ultimately agreed to wai ve such submi ssions. At issue here is
whet her the respondent, Medicine Bow Coal Conpany (Medicine Bow),
committed three violations of the mandatory safety standard
published at 30 C.F. R 077.1104. The standard relates to
accunul ati ons of conbustible materials. (FOOTNOTE 1) The Secretary
contends that two of the three alleged
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vi ol ati ons were "significant and substantial” under the Act. He
seeks civil penalties of $150.00 for one violation, and $160. 00
each for the remaining two. (FOOTNOTE 2)

REVI EW AND DI SCUSSI ON OF THE EVI DENCE

The evi dence shows that M ne Safety and Heal th I nspector
John E. Thonpson visited Medicine Bow s surface coal nine at
Hanna, Wonm ng on August 12, 1980. In the course of this
i nspecti on he exam ned three pieces of heavy nobil e equi pnent
whi ch are the subject of the three citations at issue in this
case.

According to the inspector, the governnment's sole witness, a
Caterpillar off-highway dunmp truck, a dark front-end | oader, and
a skidder, had "excessive accunul ations" of "conbustible
materi al s" on and around the engi nes, belly pans, transni ssions,
and rear-end housings. The materials, he testified, were conposed
chiefly of oil, grease, and related lubricants, along with coa
dust and sonme dirt or soil. His testinony indicated that the
conposition of the accumul ations varied fromplace to place (e.g.
engine oils on engine parts, transm ssion |lubricants on
transm ssions) but all were mxed with coal dusts. The depths of
t he deposits, he said, varied from1l/2 to 3 inches. These figures
were the product of visual estimates only; he took no
nmeasurenents. He did not touch or handl e the accunul ati ons, nor
did he obtain a | aboratory analysis. Hi s determ nation, he
acknow edged, was based upon the appearance of the accumul ations
and their |ocations.

The inspector maintained that the accumul ati ons constituted
a fire hazard because they would burn if ignited. In his belief,
ignition could be furnished by exhaust heat, friction heat
(brakes for exanple), malfunctioning electrical components, or
engine heat. He further believed that if a fire did occur, from
what ever source, the accunul ati ons woul d serve to fuel and
intensify it.

| nspect or Thonpson was of the further view that heavy
equi prent fires expose operators and fire fighters to possible
injuries in the formof burns, fractures, and snoke inhal ation
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Through the inspector the Secretary introduced computer
print-outs sunmarizing all reported nmachi ne or equipnent fires in
surface coal mnes for the years 1978 through 1983. Prepared by
the M ne Safety and Health Administration's Health and Safety
Anal ysis Center, these listings show that such fires ranged in
nunber froma high of 20 in 1981, to a low of 13 in 1978 and
1983. The reports contain a brief description of the cause of
each fire. The nost frequent single cause was ruptured hydraulic
lines. The print-outs (petitioner's exhibit 1) were admtted as
denonstrating that fires in surface mning equi pnent are not
unconmon.

Donal d E. Burkhart, Jr., Medicine Bow s safety director at
the tine of inspection, testified for the respondent. Burkhart,
who acconpani ed | nspector Thonpson on the inspection
acknow edged that he saw accumul ations of lubricating oils and
fluids, but insisted that they were only 1/4 to 1/2 inches in
dept h.

M. Burkhart denied that the accunul ations constituted a
fire hazard. Essentially, his opinion was that fire hazards do
not exi st without the presence of an ignition source.
Measurenents of the heat generated by the three pieces of
equi prent in question, he testified, showed that none generated
tenperatures sufficient to cause autoignition of the
accunul ations. The Caterpillar truck, for exanple, showed
tenperatures ranging from35 Farenheit on the belly pan to 327
on the turbocharger (the hottest engi ne component on nost
diesels). On the Cark front-end | oader, the turbocharger gave a
readi ng on an optical thernoneter of 430. The hottest point on
t he skidder was the exhaust manifold at 318.

M. Burkhart conceded that equiprment fires do occur on
m ni ng equi prment, but that they nearly always result from broken
hydraulic or fuel lines where the fuel or hydraulic fluid is
ignited by the heat of the exhaust system Such a fire, the
wi tness admitted, could then ignite oil or grease accumul ations
which would intensify the fire hazard "to a m nor degree.”

M. Carl J. Dahn, a consulting engineer, also testified for
Medi ci ne Bow. This witness heads a research firmwhich, he
testified, had done extensive studies in engineering hazard
anal ysis with respect to nechanical, chemcal, electrical
hydraulic, and pneumatic systems. Hi s work included anal ysis
dealing with equi prent fire and expl osi on hazards, including
t hose invol ving di esel engines.
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According to M. Dahn, the autoignition tenperature for the oil
and grease found around diesel engines ranges from 800 to 1200
Fahrenheit. (FOOTNOTE 3) Coal in grease tends to increase autoignition
tenperatures. The witness indicated that the turbocharger is
ordinarily the hottest engine part with tenperatures rangi ng 300
and 400. M. Dahn agreed that the accunulations in this case
could ignite if exposed to high enough tenperatures, but insisted
that the facts in the present case showed no |likely sources for
such ignition. He acknow edged that the nbst common source of
fires in heavy equi pment are ruptured fuel or hydraulic |ines.
VWile not ignition sources thenselves, sprayed fuel or hydraulic
fluids may be ignited by exhaust stacks. Electrical shorts,
frictional heating, or outside sources such as cigarettes are
possi ble but less |ikely sources, according to M. Dahn.

Repeat edl y throughout his testinony M. Dahn expressed the
opi nion that the grease and coal accumulations in this
case--including the 1/2 to 3 inch deposits described by the
i nspector--could not constitute a fire hazard. Behind this
reasoni ng was his conviction that the extent to which the
accunul ations would intensify or fuel a fire would be so
insignificant as to nake no real difference. At various tinmes he
described the potential intensification as "slight," as "small,"
and as "secondary." He also stressed that since the Caterpillar
and Clark vehicles carried coal, the residues of coal dust in
their beds would be significantly nore dangerous than the
conparative small amount of grease, oil and coal dust on the
| ocations pinpointed by the inspector. In essence, according to
M. Dahn, even though the accumul ations could burn under certain
ci rcunst ances their hazard potential, conpared to primary fire
dangers such as ignited fuel or hydraulic fluids, was de mnims

I n deci di ng whet her violation occurred, we should first
exam ne the words of the standard. The inspector, in his
testinmony, repeatedly referred to "excessive" accunul ati ons of
conbustible materials, although the standard uses no such term
The i nspector was doubtless correct, however, in inplying that
vi ol ati ons cannot occur with only trivial (as opposed to
excessi ve) accunul ations. Even with the best cleaning program
traces of lubricants will likely be present on heavy equi pnent.
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| find that the accumul ati ons on each pi ece of equipnent were
essentially as the inspector described them from21/2 inch to 3
i nches in depth. Accunul ations of that nagnitude are |arge enough
to have significance under the standard. | also find that the
various areas of excessive accunul ations described by the
i nspector were potential targets for either fuel or hydraulic
fluids, or both, sprayed fromruptured, pressurized |lines.

Respondent suggests that the Secretary's evidence was
insufficient to establish violation because the m xed conponents
of the accumul ations were not determ ned with precision through a
| aboratory analysis. In support of this claim counsel cited a
case decided by a judge of this Comm ssion where charges were
di smssed, in part at |east, because of the failure to obtain a
| aboratory analysis of an allegedly "conbustible" solvent. Magna
Copper Conpany, 1 FMBHRC 837 (1979). A question in the case,
however, was the propriety of relying on three-year-old | abe
information froma source other than the containers at the
wor ksite.

The evidence in the present case convinces ne that the
substances in question were of the sort proscribed by the
standard. Greases and lubricants are named specifically in the
standard, and no one doubts that coal dust qualifies as a
"conbustible material.” | cannot conclude that the admtted fact
that some dirt or soil was contained in the mx requires the
Secretary to obtain a | aboratory anal ysis when significant
amounts of proscribed substances are clearly present. Both
wi t nesses for Medicine Bow conceded that the accunul ati ons woul d
burn if subjected to a fire involving nmotor fuel or hydraulic
fluid.

Medi ci ne Bow al so relies upon another judge' s decision,
Pittsburg and M dway Coal M ning Conpany, 2 FMSHRC 3049 (1980),
in which a lubricant accumul ati on charge, under the sanme standard
as that cited in the present case, was dism ssed. The case is
i napposite. There the maxi nrum accunul ation was a nere 1/8 of an
inch thick, and the chief issue was the "sufficiency"” of the
accunul ati on. Mreover, unlike the present case, there were no
credi ble proofs that fuel or hydraulic |line breaks are a mgjor
cause of equipnment fires.

M. Dahn suggests that neither a "bad safety practice" nor a
"significant fire hazard" results fromthe presence of up to
three inches of grease and coal dust accumulation. This is so, he
cl ai ms, because the extent to which such accumul ati ons woul d add
to the severity a fuel or hydraulic fluid fire would be "very
smal " (Tr. 230-239).
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On this issue | nmust agree with the Secretary. M. Dahn's
argunent goes to the gravity of the violation, not its existence.
Because the Act is renedial, the mandatory standards promul gated
t hereunder nust be construed in consonance with their underlying
pur pose--the protection of mners frominjury and illness. Nothing
in the Act suggests that only major hazards nust be suppressed.
The evidence here indicates that the accumul ati ons present coul d
sustain or intensify fuel or hydraulic liquid fires. Any fire on
a piece of heavy equi pnent poses sone degree of danger to the
equi prent operator or persons performng rescue or firefighting
operations. Additional fuel sources that enhance the intensity or
duration of a fire, even marginally, therefore fall within the
anbit of the standard. In this connection the word "create," as
used in the phrase "create a fire hazard" in the standard, cannot
be construed in the narrow or hypertechni cal sense of a first
cause. Any substance which may reasonably be expected to enl arge,
propagate or intensify a fire, "creates" a greater fire

hazard. (FOOTNOTE 4) | therefore conclude that Medicine Bow violated the

standard as to all three nmachines.
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Al t hough the evidence supports a finding of violations, it does
not sustain a finding that the violations were "significant and
substantial” under section 104(d) (1) of the Act. Citations 828442
(the Cark | oader) and 828443 (the skidder) were alleged by the
Secretary to be "significant and substantial"™ while 828440 (the
Caterpillar truck) was not. At the hearing, counsel for the
Secretary explained that all three should have been given that
classification but, through oversight, were not. (The inspector
sinmply failed to place an "X" in the box on the citation form
designated "S and S.") This judge then stated that no notion for
anendnment woul d be entertai ned since any such oversight shoul d
have cone to the attention of the Secretary during the extensive
pre-hearing procedures in this case.

The Conmi ssion in Cement Division, National Gypsum Co., 3
FMSHRC 822 (1981), articulated the test to be used in determning
whet her a violation, in the words of the statute "* * * could
significantly and substantially contribute to the cause and
effect of * * * a mne safety or health hazard." The viol ation
nmust be one where there exists "a reasonable |iklihood that the

hazard contributed to will result in an injury or illness of a
reasonably serious nature."” In the present case, essentially for
t he reasons urged by Medicine Bow, | nust conclude that the

violations do not rise to the "significant and substantial"

| evel . Much of the governnment's case was prem sed on the notion
rejected in this decision, that the accumul ati ons coul d be
ignited directly by such heat sources as the vehicle engines,
turbochargers, or exhaust systens. The evi dence denonstrates that
t he accunmul ations would burn only if ignited by a fire
originating frombroken fuel or hydraulic lines. Such fires would
likely be quite serious in their own right, nade only sonmewhat
nmore so by the presence of l|ubricant and coal dust deposits.
agree with Medicine Bow that the additional hazard presented by

t he burning of such deposits would add in a mnor way to a
serious fire originating fromunrel ated causes. Thus, the

viol ati ons established here cannot be classified as serious and
substanti al

W now turn to the matter of penalty. Section 110(i) of the
Act requires the Conmi ssion, in penalty assessnments, to consider
the size of the operator's business, its negligence, its ability
to continue in business, the gravity of the violation, and the
operator's good faith in seeking rapid conpliance. Mst of the
evi dence concerning these penalty factors in this case came into
the record through stipulations in the settlenent agreenent
entered into with respect to citations 828415 and 828439. The
stipul ati ons show that Medicine Bow is a | arge operator and that
inthe two years prior to the inspections here it was cited 79
times in 33 days of inspection. The record shows that inposition
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of civil penalties of the magnitude proposed by the Secretary
would not inpair its ability to continue in business, and that it
abated the present violations expeditiously.

Upon the evidence, | find that the gravity of the violations
was | ow and that the operator's negligence was noderate. The
Secretary seeks a civil penalty of $150.00 for the violation
involving the Caterpillar truck and $160.00 each for the
violations involving the dark | oader and the skidder. Because of
the low gravity of the violations, | find these proposals
excessive. On balance, | conclude that $35.00 is an appropriate
penalty for each violation

CONCLUSI ONS OF LAW

Based upon the entire record herein, and in accordance wth
the findings of fact enbodied in the narrative portions of this
deci sion, the follow ng conclusions of |aw are made:

(1) This Comm ssion has the jurisdiction necessary to decide
thi s case.

(2) The respondent, Medicine Bow, violated the nmandatory
safety standard published at 30 CF. R [77.1104 as alleged in
citations 828440, 828442, and 828443.

(3) The violations were not "significant and substantial”
wi thin the nmeani ng of section 104(d)(1) of the Act.

(4) The appropriate civil penalty for each of the three
violations is $35.00.

CORDER

Accordingly, all citations are ORDERED affirnmed, and the
respondent Medici ne Bow shall pay to the Secretary of Labor civil
penal ties totaling $105.00 within 40 days of the date of this
deci si on.

John A. Carlson
Admi ni strative Law Judge
AAAAAAAAAAAAAA
~FOOTNOTE_ONE
1 30 CF.R [0O77.1104 provides:

Conmbusti bl e materials, grease, lubricants, paints, or
flammabl e 1iquids shall not be allowed to accumnul ate where they
can create a fire hazard.

~FOOTNOTE_TWOD

2 The case originally included five citations. At the outset
of the hearing the parties announced that two of these, nunbers
828415 and 828439, had been settled and woul d be di sposed of by
separate witten agreenent. The citations tried were nunbers
828440, 828442, and 828443. The settl enent agreenent was not
received until June 4, 1984. The separate approval of the
settl enent agreenent is issued contenporaneously with this
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~FOOTNOTE_THREE

3 The autoignition point is the |owest tenperature at which
a material will burn in a closed vessel. Under other than
| aboratory conditions, the tenperature for ignitions would likely
be hi gher.

~FOOTNOTE_FQOUR

4 In furtherance of the de mnims argunment, M. Dahn al so
poi nted out that the truck involved in one citation carried | oads
of coal and that even when enpty the bed inevitably contained
coal dust residues. The coal in a full load, or the dust in an
enpty bed, he contended, so dwarfed the potential of grease and
coal dust accunul ations on engi nes or undercarri ages as secondary
fuel sources as to render the latter inconsequential. | reject
this reasoning. The purpose of the standard is to minimze fire
hazards to the nmaxi mum practical extent. The hazard from
fl ammabl es or conbustibles carried as a part of the nornal | oad
of a vehicle is essentially unavoi dable. Such hazards nerely
underscore the obvious proposition that sone enterprises are
i nherently nore dangerous than others. The standard wi th which we
deal in this present case is ainmed at the type of fire hazard
whi ch i s avoi dabl e. Lubricant accumnul ati ons, as the evidence
shows, may be renoved by routine equi pnment cl eaning procedures.
They pose an unnecessary risk. The attenpt to introduce a
conparative hazard principle, carried to its |ogical extrene,
woul d produce unacceptably awkward di stinctions. It would nean,
for example, that water trucks whose | oads would rather clearly
not burn, would require an engi ne cl eaning program Fuel trucks,
on the other hand, could presunmably accunul ate grease and oi
deposits on the engine and el sewhere indefinitely because of the
vol atile character of their |oads. The standard does not
contenpl ate such an anomal ous result. Only if we accept the
prem se (which this decision does not) that |ubricant
accunul ations are perm ssible without limt, could respondent's
reasoni ng be accepted.



