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Federal M ne Safety and Heal th Revi ew Conm ssi on
O fice of Adm nistrative Law Judges

SECRETARY OF LABCR, DI SCRI M NATI ON PROCEEDI NG
M NE SAFETY AND HEALTH
ADM NI STRATI ON ( MSHA) , Docket No. VA 84-25-D
ON BEHALF OF MSHA Case No. NORT CD-84-3
SAMUJEL E. GRI FFI TH,
COVPLAI NANT No. 2 M ne
V.

BOAWAN COAL COVPANY, | NC.,
RESPONDENT

DECI SI ON

Appear ances: Mary K. Spencer, Esqg., Ofice of the
Solicitor, U 'S. Departnent of Labor
Arlington, Virginia, for Conplainant;
Keary R WIllians, Esq., WIllians & G bson
Gundy, Virginia, for Respondent.

Bef or e: Judge Broderick
STATEMENT OF THE CASE

Conpl ainant Griffith contends that he was di scharged from
his job as belt man and scoop operator on February 21, 1984,
because of his refusal to operate nmining equipnment, which he
considered to be unsafe. An Order of Tenporary Reinstatenent was
i ssued on April 26, 1985, but Conpl ainant declined to return to
Respondent's enpl oy. He is seeking back wages from February 22,
1984 to April 26, 1984, with interest. The Secretary al so seeks a
civil penalty for the alleged violation of section 105(c) of the
Act .

Respondent contends that Giffith was not di scharged, but
voluntarily quit and that the equi pmrent he was operating was not
unsaf e.

Pursuant to notice, the case was heard in Abi ngdon
Virginia, on Novenber 29, 1984. Sanuel E. Giffith, Mchael Reed
Moran and Rufus Earl Barton testified on behalf of Conpl ainant.
Roby Bowran, Casby Bowmran and Tony Viers testified on behal f of
Respondent. Both parties have filed posthearing briefs.
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Based on the entire record and considering the contentions of the
parties, | make the foll ow ng decision

FI NDI NGS OF FACT

1. On February 21, 1984, and prior thereto, Respondent was
t he owner and operator of an underground coal mine in Buchanan
County, Virginia, known as the No. 2 Mne. The m ne produced
goods which entered interstate commerce and its operations
affected interstate conmerce.

2. On February 21, 1984, Conplainant Samuel E. Giffith was
enpl oyed by Respondent at the No. 2 M ne and was a m ner

3. Compl ai nant was hired as a belt man and nachi ne operat or
by Respondent on February 20, 1984.

4. Conpl ai nant had previously worked in about 1974 for
I sl and Creek Coal Conpany as general inside |abor. He quit
because it was too dangerous. He worked about 6 to 8 nonths for
Bi shop Coal Conpany in about 1976. He quit because of too many
strikes and two few hours of work. He worked for 1 year and 2
nmonths at Trammel & dine Coal Conpany, beginning in April 1981
He operated a scoop. He quit for no special reason. Thereafter
he worked for Carey Coal Conpany for about 4 nonths as a roof
bolter. He al so operated a scoop. He quit because a fell ow m ner
was killed operating a scoop.

5. Respondent is a corporation. At the tine of the hearing,
it was operating a coal mne in Kentucky. The subject mne was
operated for about 9 nmonths until July 25, 1984. It was shut down
because "[we] just couldn't nake it; rejects.” (Tr. 75). It was
the practice at the subject mne if equi pment was not operating
for even a short tine to lay off the affected m ners.

6. Al though Conpl ai nant was hired and began working as a
belt man, Respondent's President, Roby Bowran, intended that he
take over operating a scoop. Conpl ainant told Bowran that he
could operate a scoop and had approximately 7 years experience as
a scoop operator.

7. The Kersey scoop operator before Conplai nant, Rufus
Barton, was experiencing difficulty in shearing axle studs and in
knocki ng out the lights on the scoop. For these reasons, Bowran
wanted "to make a change and see if | could get better service
out of ny scoop." (Tr. 78).
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8. Conpl ai nant worked the entire shift on February 20, 1984, as a
belt man. The follow ng day after working 2 or 3 hours on the
belt, he was asked to come to the face area to run a scoop. Belt
nen were paid $40 per shift. Scoop operators were paid $50 per
shift.

9. Conpl ai nant drove the scoop on a short test run in
Bowran' s presence. Then Bowran | eft and Conpl ai nant conmenced
operating the scoop

10. Conpl ai nant had problens getting the scoop to run: "It
was cutting off and on. And I had to kick the gas feed to get the
thing to go and back up. And the other scoop nman was naki ng four
or five trips to ny one." (Tr. 13).

11. Conpl ainant also had difficulty with the brakes and
st eeri ng.

12. Because of these difficulties, Conplainant parked the

scoop and told the section boss Mchael Mran that "I parked the
scoop because | couldn't run it, and the thing was just too
raggedy to run; that | wasn't going to runit...." (Tr. 15).

Moran stated that Conplainant told him"that he couldn't run it;
that he wasn't going to run it; it was unsafe.” (Tr. 57).

13. Moran call ed Bowran who told himto send Conpl ai nant
out si de. Conpl ai nant waited outside until the end of the shift.
He asked Casby Bowman (part owner of Respondent and brother of
Roby Bowmran) whet her he was fired and Casby said he woul d have to
talk to Roby.

14. \When Moran canme out at the end of the shift, Conplai nant
asked whether he was fired and Mdran said he did not know.
Conpl ai nant told Moran to ask Roby Bownan and if he was fired, to
return his mner's papers. Mran asked Roby if Conplai nant was
fired and Roby handed hi m Conpl ai nant' s papers without replying
to the question. Conplainant said "I guess this neans I'mfired."
Moran replied "I guess so." (Tr. 19).

15. Conplainant left the job site and went to the | ocal MSHA
of fice where he filed his conplaint.

16. The foll owi ng day, February 22, 1984, an MSHA i nspector
i nspected the mne. He issued a citation for
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insufficient illumination in the No. 2 entry, an inoperative

nmet hane nmonitor on the S & S Scoop (Conpl ai nant operated the

ot her scoopAa Kersey scoop), permissibility violations on the S &
S Scoop, an inoperative de-energizing device on the S & S scoop
and several defective splices in the cutting machine trailing
cable. No citations were issued on the Kersey Scoop. There is no
evi dence, however, to indicate whether the Kersey scoop was

i nspected. The evidence indicates that it was operated on
February 22. The MSHA inspector was not called as a witness in
thi s proceedi ng.

17. The Kersey scoop in question had the follow ng safety
defects at the tine Conplainant was operating it: The brakes were
i nadequat e and | eaked fluid; the steering was dangerously | oose;
some or all of the lights were out.

18. Conpl ai nant declined to continue operating the scoop on
February 21, 1984, in part because of his frustration resulting
fromhis inability to keep up with the other scoop operator. This
was | argely caused by the problens with the ignition and
accelerator. H's refusal to continue working was also related in
part to what he perceived was the unsafe condition of the scoop

19. Conpl ai nant has sought work at other coal conpanies and
nmobi | e home conpanies after | eaving Respondent's enploy. He was
hired by a nobil e hone conpany in Richlands, Virginia, on Apri
26, 1984.

20. On application of the Secretary, the Conm ssion ordered
Respondent to reinstate Conpl ainant. The order was issued Apri
26, 1984. Conpl ai nant declined to accept reinstatenment because he
had accepted the new job with the nobile home conpany. Respondent
by a clerical error paid Conplainant for 8 hours worked on
February 22, 1984, although he did not work on that day.

| SSUES

1. Was Conplainant Giffith discharged (actually or
constructively), or did he quit his enploynment with Respondent?

2. I f Conpl ai nant was di scharged, was it for activity
protected under the Mne Safety Act?

3. If he was discharged for protected activity, to what
relief is he entitled?
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4. If he was discharged in violation of section 105(c) of the
Act, what is the appropriate penalty?

CONCLUSI ONS OF LAW

1. Conplainant Giffith was a mner as that termis used in
section 105(c) of the Act. Conplai nant and Respondent are subject
to the Act, and | have jurisdiction over the parties and subj ect
matter of this proceedi ng.

2. Respondent discharged Conpl ai nant on February 21, 1984,
fromthe position he held as bel t manAmachi ne operator with
Respondent. At the time of his discharge he was working as a
scoop operator and was paid $50 per day.

DI SCUSSI ON

Respondent contends that Conpl ai nant was not di scharged but
voluntarily quit. The records shows a strange reluctance on the
part of Conpl ai nant and the Bowrans to conmuni cate with each
other as to Conplainant's status after |eaving the scoop. |
concl ude, however, that (1) Conplainant refused to continue
operating the scoop (Finding of Fact No. 12) and (2) Respondent
di scharged hi m because of this refusal (Finding of Fact No. 14).

3. Complainant's refusal to continue operating the scoop was
activity protected under the Act. Refusal to work is protected
activity if it results froma reasonable, good faith belief that
continuing to work would be hazardous. Pasula v. Consolidation
Coal Conpany, 2 FMSHRC 2786 (1980), rev'd on other grounds,
Consol i dati on Coal Conpany v. Marshall, 663 F.2d 1211 (3rd
Cir.1981). Robinette v. United Castle Coal Conpany, 3 FMSHRC 803
(1981), and that belief is comunicated to the m ne operator
Dunmire and Estle v. Northern Coal Conpany, 4 FMSHRC 126 (1982).

I conclude that Conplainant believed in good faith that continued
operation of the scoop woul d have been hazardous. In view of the
safety defects present on the scoop, this belief was a reasonabl e
one. Conpl ai nant comuni cated this belief to his supervisor, Mck
Moran; whether it was conmuni cated to the Bowrans is not so
clear, but is unnecessary to ny concl usion

4. Therefore, | conclude that the discharge of Conpl ai nant
on February 21, 1984, was the result of activities protected
under the Act. It was therefore in violation of section 105(c) of
the Act.
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Conpl ainant is entitled to back wages from February 23, 1984
(he was paid for February 22) through April 25, 1984, together
with interest thereon in accordance with the Conm ssion approved
formula set out in Secretary/Bailey v. ArkansasOCarbona Conpany
and M chael Wal ker, 5 FMSHRC 2042 (1983). Conpl ai nant shal
submt a statenent on or before February 15, 1984, of the anpunt
due hereunder, to the date of this decision. Respondent shal
have 10 days fromthe date the statenent is subnmtted to reply.

CIVIL PENALTY

Respondent is a small operator and the subject m ne has been
closed. It does not have a serious history of prior violations.
The violation found herein is serious, however. Based on the
criteria in section 110(i) of the Act, | conclude that a civil
penal ty of $100 is appropriate.

ORDER

1. Respondent |S ORDERED to pay Conpl ai nant back wages at
the rate of $50 per day from February 23, 1984 through April 25,
1984, with interest thereon, as set out above. This order is not
final until the exact anmount is determ ned and ordered paid
hereafter.

2. Respondent is ORDERED to pay the sum of $100 as a civil
penalty for the violation of section 105(c) of the Act found
herein to have been comm tted.

Janes A. Broderick
Admi ni strative Law Judge



