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Federal M ne Safety and Heal th Revi ew Conmm ssi on
O fice of Adm nistrative Law Judges

SECRETARY OF LABCR, CIVIL PENALTY PROCEEDI NG
M NE SAFETY AND HEALTH
ADM NI STRATI ON ( MSHA) , Docket No. WEVA 84-373
PETI TI ONER A. C. No. 46-03307-03567
V.

No. 15-A M ne
VALLEY CAMP COAL COVPANY,

RESPONDENT

DONALDSON M NE CORPCRATI ON, CONTEST PROCEEDI NG
CONTESTANT
V. Docket No. WEVA 84-147-R

O der No. 2127006; 2/28/84
SECRETARY OF LABCR,

M NE SAFETY AND HEALTH No. 15-A M ne
ADM NI STRATI ON ( MSHA) ,
RESPONDENT
DEC!I SI ON
Appear ances: Mary K. Spencer, Esqg., Ofice of the

Solicitor, U S. Departnent of Labor,
Arlington, Virginia, for the Secretary of
Labor;

Laura E. Beverage, Esq., Jackson, Kelly,
Holt & O Farrell, Charleston, Wst Virginia,
for Valley Canp Coal Conpany and Donal dson
M ne Cor porati on.

Bef ore: Judge Melick

These consol i dated cases are before nme pursuant to section
105(d) of the Federal Mne Safety and Health Act of 1977, 30
US. C 0801 et seq., "the Act", to contest a citation and
wi t hdrawal order issued to Valley Canp Coal Conpany (Valley Canp)
and its wholly owned subsidiary, Donal dson M ne Corporation, and
for review of civil penalties proposed by the Mne Safety and
Heal th Administration (MSHA), for the violations charged therein.
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Wt hdrawal Order No. 2127006 issued under section
104(d)(2) of the Act (Footnote 1) reads as foll ows:

Over hangi ng rock was present at the junction of the
roof and rib along the left side of No. 5 roomright
off 6 left section (NNU0O0O2-0). The overhang was present
30 feet inby survey station No. 3739 and extended i nby
towards the face for a distance of 12 feet. The
over hangi ng rock extended fromthe vertical rib line a
di stance of 48 inches out over the active work place.

The cited standard, 30 C.F.R [75.202, requires in rel evant
part that "l oose roof and overhanging or | oose faces and ribs
shal | be taken down or supported.™

MSHA | nvestigator Honer Grose, arrived at the scene of a
fatal rock fall in the No. 5 roomright off 6 |left section of the
No. 15 Mne at around 6:30 p.m, on February 27, 1984. At the
acci dent scene, he observed that a portion of overhangi ng brow
some 12 feet long still remained along the left rib of the No. 5
room & ose described the brow as ranging from 24 inches to 48
inches in width and extending into the work area. According to
G ose, the brow was readily observabl e because of its size and
within the brow, fractures could be seen. It is not disputed that
phot ographs taken at the tinme of the investigation (Exhibit G6
Phot ographs 1 through 6) accurately depict the cited brow.

Val | ey Canp does not deny the existence of the cited brow
but alleges that it was not as |arge as described by | nspector
G ose and was not a hazard. Wile the responsible section
foreman, Paul WIIlianms, was not sure he saw any
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brow, Keith G ounds, the continuous m ner operator who had been
working in the No. 5 roomjust before the fatal accident, thought
there was i ndeed a brow about 2 feet thick. Another Valley Canp
wi t ness, Jack Canpbell, the Manager of Safety and Trai ning,
estimated that the brow was not nore than 10 inches thick

The thickness of the brow as denonstrated i n Photographs 4,
5 and 6 of Exhibits G6 is not disputed. Moreover, since
I nspector Grose used a tape neasure to determ ne the di nensions
of the brow, (see for exanple Exh. G 6 photographs 4, 5 and 6)
gi ve donmi nant weight to his testinony in this regard. Since even
a 10 inch overhanging rib constitutes a violation of the cited
standard, the size of the overhanging area is, in any event,
significant only insofar as it relates to a greater hazard and
i ncreased negligence. It is of course also relevant to the
"significant and substantial" and "unwarrantable failure"
findi ngs associated with the order at bar

In determ ning whether there was an unwarrantable failure to
comply with the cited standard, additional evidence nmust also be
consi dered. An unwarrantable failure to conply nmay be proved by
showi ng that the violative condition or practice was not
corrected or renedied prior to the issuance of the order because
of indifference, willful intent, or a serious |ack of reasonable
care. United States Steel Corporation v. Secretary, 6 FMSHRC 1423
at 1437 (1984).

In this case, the evidence shows that normal mning
progressed on the norning of February 27, 1984, until the second
cut by the continuous-mning machine in the No. 5 room At that
time, a section of roof (ranging from 10 to 16 inches thick, 16
feet wide and 16 feet long) fell onto the continuous-m ning
machi ne, but caused no injury or damage.

Section foreman Paul WIlianms heard the roof fall at what he
t hought was around 11: 30 that nmorning and 10 or 15 minutes |ater

he was at the scene of the fall. He remenbers talking to the
deceased, Don Jones, and to Keith G ounds the continuous m ner
operator, but does not recall "what all was said.” WIIlians

testified that he did not see the brow, but later said he "could
have" seen it. In any event, WIIlians gave no specific
instructions to the crew, relying on their experience and the
"general practice" at the mne to take down or support "l oose
brows." WIlianms opined that rock falls of this magnitude were
not unusual at
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the No. 15-A M ne and occurred about once a shift. He also
acknow edged, however, that | oose rock and overhangi ng brows are
potential hazards remaining after roof falls.

Keith Grounds, the continuous mner operator, testified on
behal f of Valley Canp that he cleaned up after the roof fall and
then inspected the area with the deceased. They agreed that the
room "l ooked alright." G ounds concedes, however, that he had
been unable to renove the cited browin the No. 5 room because of
an obstructing | edge that remained after the roof fall. G ounds
testified that in any event it was then the accepted practice at
the mne not to cut down brows |ess than 2 feet thick. He
estimated that the remaining brow was in fact about 2 feet thick

It is not disputed that the roof-bolting machi ne operated by
the deceased was then tranmmed to the No. 5 room After
installation of the third row of roof supports, John Wi ght,
acting as roof bolter helper, retracted the ATRS (Aut onated
Tenporary Roof Support System) and trammed the machine into
position for the last row of roof supports. Jones stood aside
near the left rib when a section of overhanging rock fell from
the junction of the roof and rib pinning Jones to the floor

According to the undi sputed testinmony of MSHA | nvesti gator
Gose, it is the standard industry practice for the section
foreman to exani ne and inspect the affected roof area follow ng a
roof fall such as the one in this case. The section foreman then
has the responsibility to determ ne what action should be taken
to renove hazards and to verify that no hazards remain before
al l owi ng production to resune.

Section foreman Wllians in this case admttedly left such
decisions to the individual judgnment of his work crew. That
practice was clearly deficient under prevailing industry
standards and directly contributed to the death of a mner in his
charge. WIlians had know edge of the first roof fall and was
present in the roomin which the fall occurred, but did not even
take time to thoroughly evaluate the residual roof conditions for
hi nsel f. Mreover, he allowed production to resume w thout first
exam ning the work place to determ ne whet her any hazards
remai ned. The violation was accordingly the result of gross
negl i gence.

| also observe that it had been managenment policy at the
subject mne to allow overhanging brows to remain in work areas
so |l ong as such brows were no nore than 2 feet
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thick. Thus the miners herein allowed a substantial browto
remain along the left rib of the No. 5 room which was deened to
be no greater than 2 feet thick. This policy also directly
contributed to the death of M. Jones and al so warrants an

i ndependent finding of gross negligence. The sane evidence

est abl i shing gross negligence al so supports a finding that the
vi ol ati on was caused by the "unwarrantable failure"” of the mne
operator to conply with the standard. United States Stee

Cor poration, supra, at 1437.

Since it is undisputed that an overhanging rib or brow at
least 2 feet thick existed in an active working place where a
roof fall had recently occurred and in an area where roof falls
were comon, there was clearly a "significant and substantial "
violation of the cited standard. It was indeed reasonably likely
that death or serious injuries would result in that active work
pl ace. Secretary v. Mthies Coal Conpany, 6 FMSHRC 1 (1984).
Since it is undisputed that there had been no intervening clean
i nspections of the subject mne between the date of the
precedential section 104(d)(1) order (Order No. 1064308) and the
date of the issuance of the section 104(d)(2) order at bar,
(Order No. 2127006), the latter order is affirnmed.

In determ ning the appropriate penalty to be assessed in

this proceeding, | have al so considered that the mne operator is
large in size and has a fairly substantial history of violations.
Under the circunstances, | find that a penalty of $5,000 is

appropri ate.

A nmotion for approval of a settlenent agreement was
submtted at hearing with respect to Gtation No. 2127005. The
citation alleges a "significant and substantial” violation of the
standard at 30 C.F. R 075.200, because work was bei ng perforned
by the deceased under unsupported roof. Valley Canp has agreed to
pay the proposed penalty of $3,000 and considering the facts in
this case in light of the criteria under section 110(i) of the
Act, | find the proposed settlenent to be appropriate.
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ORDER

The Vall ey Canmp Coal Conpany is hereby ordered to pay the
follow ng penalties within 30 days of the date of this decision
Citation No. 2127005-$3,000, Order No. 2127006-$5, 000.

Gary Melick

Assi stant Chief Adm nistrative Law Judge
S
Foot notes start here: -

~Foot not e_one
1 Section 104(d)(2) provides as follows:

"If a withdrawal order with respect to any area in a
coal or other mne has been issued pursuant to paragraph (1), a
wi t hdrawal order shall pronptly be issued by an authorized
representative of the Secretary, who finds upon any subsequent
i nspection the existence in such mne of violations simlar to
those that resulted in the issuance of the w thdrawal order under
paragraph (1) until such time as an inspection of such nine
di scl oses no simlar violations. Follow ng an inspection of such
m ne whi ch discloses no sinilar violations, the provisions of
par agraph (1) shall again be applicable to that mine."



