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Federal M ne Safety and Heal th Revi ew Conm ssi on
O fice of Adm nistrative Law Judges

JOHN C. GRGCSS, DI SCRI M NATI ON PROCEEDI NG
COVPLAI NANT
Docket No. KENT 83-283-D
V.
BARB CD 83-30
LEECO, | NC.,

RESPONDENT
DECI SI ON AND ORDER OF DI SM SSAL

Appear ances: John Lang, Esq., Bruce, O arke and Lang, London
Kent ucky, for the Respondent.
John C. Gross, Yeaddiss, Kentucky, pro se,
Conpl ai nant .

Bef or e: Judge Lasher

Thi s proceedi ng, which was initiated by the filing with the
Federal M ne Safety and Heal th Revi ew Comm ssi on of a conpl ai nt
of discrimnation by John C. Goss on Septenber 23, 1984, arises
under section 105(c) of the Federal M ne Safety and Health Act of
1977, 30 U.S.C. 0801 et seq. (1976 & Supp. V 1981), hereinafter
"the Act."

By letter dated August 24, 1983, the Conpl ai nant had been
notified that his conplaint of discrimnation, filed July 25,
1983, with the Mne Safety and Health Adm nistration (MSHA) had
been investigated and the determ nati on made that a viol ation of
section 105(c) had not occurred. Under the Act, a conpl aini ng
m ner has an independent right to bring a conplaint before this
Conmi ssion and this proceeding is based on that right.

On Cctober 26, 1983, the Respondent filed a Motion to
Di smiss on the grounds that the Conplaint was not tinely filed,
i.e., not filed within the 60 day statutory tine limt.
Subsequently Respondent sought dism ssal for the further reason
that the Conplaint fails to state a claimunder the Act. A
prelimnary hearing to determ ne the two issues raised by the
nmotion to disnmss was held on the record in Manchester, Kentucky
on Novenber 29, 1984, at which Respondent was represented by
counsel and Conpl ai nant appeared pro se.
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The Conpl ai nant, a 29 year old truck driver with a tenth grade
educati on, had been enpl oyed by Respondent for approximtely 6
nmont hs when he was di scharged on Septenber 20, 1982, after the
truck he was driving struck a "belt structure.” (Tr. 4, 5.) There
is no indication on the record that he previously had filed
safety conplaints with any governmental agency or made safety
conplaints to his enployer. After his discharge he filed no
conpl aints, grievances or actions other than that involved in
this proceedi ng. Conplainant is not a union nmenber--Leeco's
enpl oyees are unrepresented. However, Conplainant lives in a
community of 200 to 300 people and nost of the working men |iving
there are miners (Tr. 41, 42). Two of his brothers, Denton and
Sylvan, were at the tine of his discharge, coal mners for Blue
Di amond Coal Conpany and are union nmenbers (Tr. 23, 43, 44).
Sylvan lives near the Conplainant. At the prelimnary hearing
Conpl ai nant, who was acconpani ed by brother Denton, was asked
what he told his brother Sylvan about his discharge, leading to
the foll owi ng dial ogue:

THE COURT: Did you talk to himabout being di scharged?
THE WTNESS: Well, | told himl got fired
THE COURT: Did you tell himwhy?
THE W TNESS: Yeah
THE COURT: What did you tell hin®
THE WTNESS: Well, | told himjust how everything
happened, you know, the brakes went out on the truck
the fuel stuck, and hit the beltline and got out to
check the truck, and they fired ne.

(Tr. 44.)

The term nation slip which was handed to Conpl ai nant by his
foreman, Kenneth Haskins, on Septenber 20, 1982, charged as
fol | ows:

Nane, John G oss; Conpany, Leeco; Date of Term nation
9/ 20/ 82; Departnment or M ne, 31; Reason for

Term nati on, abuse equi pnent, run truck into the tunne
bel t.
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The di scrimnation conplaint (Court Exh. 2) filed by Conplai nant
with MBHA on July 21, 1983, in pertinent part indicated that:

Conpl ai nant was notified after the brakes went out on
Mack truck he was driving that he was fired for abuse
of equiprment. (The truck ran into the belt line.)

Not e: The conpl ai nant was not aware of the 60 day tinme
[imt on filing a discrimnation conpl aint.

It should be initially noted that Respondent has neither
al l eged or established any specific prejudice it suffered as a
result of the filing delay. (Footnote. 1)

Wth respect to any justification for the filing del ay,
Conpl ai nant gave the foll ow ng expl anati ons:

THE COURT: Al right, M. Goss, why did you not file a
Conpl ai nt before July 21, 1983, when you were
di scharged on Septenber 20, 19827

THE WTNESS: Wll, | didn't know there was a tine limt

onit. And it kept bothering nme, you know, to think
that I had been done that way, just fired.

* * * * * * * *

THE COURT: You said you didn't know there was a tine
limt?

THE W TNESS: Yes.
THE COURT: Ckay.
THE WTNESS: And | kept talking to people, you know.

And | didn't know where to go, you know, to file a
Conpl ai nt .
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(Tr.

THE COURT: Ckay, you were saying that you kept talking
to people, or sonething to that effect. Continue where
you were; could you do that?

THE WTNESS: Then | found out where to go to, to file
this Conplaint. And so | went ahead and filed it.

THE COURT: Ckay; is there any other reason why there
was a delay in your filing?

THE W TNESS: No.

11, 12.)

THE COURT: Ckay. |I'mnot trying to put words in your
nmout h. You say yes, if you did.

kay. You said specifically, as to who that you tal ked
to after you were discharged, that you talked to Steve
Lewi s, Ronal d Baker, and your famly; right?

THE W TNESS: Yes.

THE COURT: Now when you say family, is that--what? Wo
does that include?

THE W TNESS: W fe.

THE COURT: Anybody el se? Father, brother, anybody |ike
t hat ?

THE WTNESS: Well, | talked to Mom and Dad, you know,
about it. They didn't know nothing about it, either.

THE COURT: Ckay. And did you talk to your brother,
who's here today with you in the courtroom about it?

THE W TNESS: No.

THE COURT: You didn't talk to him What does he do for
a living?

THE W TNESS: He's a underground m ner.



~223

(Tr.

THE COURT: And where does he work?

THE W TNESS: Bl ue Di anond.

THE COURT: And was he working there in 1982 and 19837
THE W TNESS: Yes.

* * * * % % % *
THE COURT: Ckay. Was your father a mner?
THE W TNESS: No.

THE COURT: Is your brother in a union?
THE W TNESS: Yes.

THE COURT: What uni on does he bel ong to?
THE W TNESS: Sout hern Labor.

THE COURT: What ?

THE W TNESS: Sout hern Labor.

23, 24.)

As to his efforts in attenpting to learn of his rights, he

testified as foll ows:

BY MR LANG

Q M. Goss, if I understand your testinony, you were
di scharged from Leeco on or about Septenber 20th, 1982;
is that correct?

A. Yes.

Q And you recall you--the Judge showed you a copy of
t he Conpl aint which you filed in connection with that
di scharge; is that correct?

A. Yes.

Q You just testified that you had an occasion to file
a Discrimnation Conplaint with the Federal M ne Safety
and Health, with MSHA, on or about July 21st, 1983; is
that correct?

A Yes.
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Q And that would be a period of, if nmy mathematics
is correct, 302 days after you were di scharged.

Now M. Gross, you've just testified pursuant to
guestions fromthe Judge, that you were not aware of
the 60-day filing requirement; is that correct?

A Yes.

Q Do you want to tell this Court why it took you 302
days to file the Conplaint?

A Well, | didn't know. And | kept talking to people. |
didn't know where to file the Conplaint at, didn't know
how to go about it, didn't have no noney, laid off.

Q Did you have an occasion to call an attorney, to ask
an attorney what the filing requirenents would be?

A. Didn't have no phone.

Q Did you have a quarter to go to a pay phone and cal
an attorney?

A. Well, the cl osest pay phone is Hyden, and that's 26
mles.

Q So you did not have an occasion at any point in tine
for the 302 days, to call an attorney, to ask hi mwhat
the filing requirenments would be; is that correct? And
that in the 302 days, you did not have occasion to get
to a tel ephone to call an attorney?

A. Well, our attorneys in Leslie County, if you go in
and talk to them you pay them 10 or 12 dollars. | took
a couple of letters in after | filed this case, and
they charged ne $10 to read the letter and tell nme what
it was about.

Q M. Goss, if I understand your testinony, then, you
made no effort to contact counsel in this 302-day
period to attenpt to ascertain what, if any, filing
requi renents there would be; is that correct?
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A Yes, | talked to different people about it.

Q No, | asked counsel; whether or not you spoke to any
attorney during this tinme period.

A. No, | didn't speak to an attorney.

Q kay; so ny question then, M. Goss, is during the
302-day period that elasped fromthe time you were

di scharged and the time you filed your Conplaint, you
did not nmake any effort to contact an attorney, to
ascertain what, if any, filing requirenents there would
be in connection with a Discrimnation Conplaint; is
that correct?

A. No, | didn't contact an attorney.
Q Okay. You testified that you spoke with sonme people

to try to find out what, if any, requirenents there
was; what people are you referring to?

A. Friends.

Q Wiat are their nanes?

A Well, Steve Lewis was one of them

Q Were does he live?

A. He lives on Big Fork.

Q Big Fork? I's he any relation to you?

A. First cousin.

Q What does M. Lewis do for a living?

A. He's a mner.

Q What, if anything, did M. Lewis tell you?

A. Wll he didn't know very much about it, he just--
Q When did you contact M. Lewis in connection with
this matter?

A. | don't renenber what the date was.

Q Well, do you recall whether or not it was

i medi ately after you were discharged, or could
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it have been two nonths after you were di scharged,

or a year after you were di scharged? Do you have any
recol l ection of approximately the tine frame in which
you had this conversation?

A. It mght have been anywhere fromtwo to three
nont hs.

Q Who else, if anybody, did you speak to in connection
with this matter?

A Well, | talked to different people about it. Not
nobody, you know, particul ar.

Q | understand you spoke with different people. Wat
I"'mtrying to find out is, who those people are. Their
nanes, where do they live, what do they do for a
[iving.

A Vell, | talked to Ronald Baker; he was the one that
told ne--

Q Excuse ne. Wo?
Ronal d Baker .
Ronal d Baker. Wiere does he live?
He |ives on Baker Fork.
Do you know what M. Baker does for a living?

He's a under ground mi ner.

A

Q

A

Q

A

Q What, if anything, did M. Baker tell you?

A. He told ne to go to MSHA and file, at Hyden.

Q Do you recall when that conversation took place?
A It was a few days before |I filed the case.

Q

That was the first tinme you spoke with M. Baker; is
that correct?

A. ABout the discrimnation, yes.

Q Wio else, if anybody, did you speak with in
connection with this matter?
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Vll, | talked to ny fam |y about about it, you know.

Your inmediate famly?

Yes.

A

Q

A

Q Are you married?
A. Yes.

Q

You spoke with your w fe?

A. W tal ked about it, you know, on how I'd been fired,
you know, without a reason. | had a good work record.
Drove a truck for six years. Never had no conplaints,
you know, about ny work, driving.

Q But you didn't speak to your wife or your famly
concer ni ng what your rights would be, is that correct,
insofar as filing an adm nistrative conpl ai nt?

A Vell, we'd heard that, but we wasn't even sure that,
you know, there was such a thing.

Q You wouldn't expect our wife or famly to know
sonmet hing like that, would you?

A Yes.
(Tr. 13-17.)

The conplaint was filed with MSHA on July 21, 1983, (Tr.
43), an interval of 10 nonths from his di scharge and,
consequently an 8 nmonth filing delay. There being no question but
that it was not tinely filed with the Secretary wi thin the 60-day
peri od prescribed in section 105(c)(2) of the Act, the question
comes down to the existance of any justification for the del ay.
The Conmi ssion has held that the purpose of the 60-day tinme limt
is to avoid stale clainms but that a miner's late filing may be
excused on the basis of "justifiable circunstances,” Joseph W
Herman v. | MCO Services, 4 FMBHRC 2135 (Decenber 1982). The M ne
Act's legislative history relevant to the 60-day time limt
states:

VWile this tine-limt is necessary to avoid stale
cl ai ns being brought, it should not be construed
strictly where the filing of a
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conplaint is delayed under justifiable circunstances.
G rcunst ances which could warrant the extension of the
tinme-limt would include a case where the mner within
the 60-day period brings the conplaint to the attention
of anot her agency or to his enployer, or the mner fails
to nmeet the tine limt because he is misled as to or
m sunder stands his rights under the Act. S.Rep. No. 181,
95th Cong., 1st Sess. 36 (1977), reprinted in Senate
Subcommi ttee on Labor, Committee on Human Resources,
95th Cong., 2d Sess., Legislative History of the Federa
M ne Safety and Health Act of 1977, at 624 (1978)
(Enphasi s added.). Tineliness questions nmust be resol ved
on a case-by-case basis, taking into account the unique
ci rcunst ances of each situation. (Enphasis added)

Here, the filing delay is prolonged. Scrutiny of the entire
record reveal s that the essence of Conplainant's excuse for the
del ayed filing is that he was unaware of his rights. However,
Conpl ai nant has not asserted or established any specific
justification for his ignorance or tardiness, only genera
al l egations that he "didn't know where to file the Conplaint,
didn't know how to go about it, didn't have no noney, (and was)
laid off."

This is not a case (1) where the Conpl ai nant was misled as
to his rights under the Act or the filing period, or (2) where he
m sunder st ood such. He brought no other clains or conplaints
bef ore ot her agencies, state or federal, which mght have lulled
himinto a fal se sense of security, nor did he express any
conpl ai nt or di sagreenment concerning abstract rights granted
under the Act to his enployer either at the tinme of his discharge
or thereafter. He said he tal ked over his discharge with his wife
and parents, but fromall indications they obviously were not
capabl e of advising himin a nmeaningful way. |nexplicably, he
failed to discuss the matter with his brother, Denton, a m ner
and uni on nmenber, who was working at a mne at the tinme of
Conpl ai nant' s di scharge. There is no indication that he sought
advi ce from any governnent agency, attorney, legal aid society or
ot her informed person or agency wherein there would be any
realistic chance to determine his rights or remedies within a
reasonabl e period after his discharge. Nor did he indicate that
he asked any friend or famly menber (FOOTNOTE.2) to seek advice
or find out for him
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It was only until a few days before filing the MSHA conpl ai nt
that he apparently came upon another mner who told himof the
right to file a conplaint under the Act.

Is a mner who believes he has been discrimnm nated agai nst
entitled to remain in long-termignorance of his rights and
remedi es because of inaction, lack of initiative, or reasonable
good-faith effort? I conclude that in the situation such as that
i nvol ved here, where a mner's filing delay is not occasi oned by
a specific justification such as--or simlar to--those enunerated
inthe Act's legislative history, and is explained primarily by
| ack of know edge of the rights provided for in the Act, there
exi sts an obligation to make neani ngful and good faith efforts to
ascertain such rights. Such efforts should be of a nature to
create a realistic opportunity for finding out one's rights,
shoul d commence within a reasonable tinme after the enployer's
al l eged discrimnatory action, and be continuing until the m ner
is informed one way or the other

The 60-day statutory limtation is not a particularly |ong
filing period in view of the |ack of sophistication of the
average Conpl ai nant and the conplexity of some of the | egal bases
for bringing a discrimnation action. On the other hand, the
pl acenent of limtations on the tinme-periods during which a
plaintiff may institute | egal proceedings is primarily designed
to assure fairness to the opposing party by preventing surprises
t hrough the revival of clains that have been allowed to sl unber
until evidence has been lost, nenories have faded, and witnesses
have di sappeared. The theory is that even if one has a just claim
it is unjust not to put the adversary on notice to defend within
the period of Iimtation and that the right to be free of stale
clains in tine cones to prevail over the right to prosecute them
Here, the filing delay of 8 nonths is a |lengthy one, no specific
or clear justification therefor was shown, and there was no
reasonabl e or neaningful effort on Conplainant's part to
ascertain his rights, or otherw se obtain assistance. Such
mandat es the concl usion that Conplainant's delay in filing his
conpl aint was not justified (Footnote.3) and that the conplaint was not
timely filed. (Footnote. 4)
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ORDER

Respondent's notion to dismss is granted and this
proceedi ng i s dismssed.
M chael A. Lasher, Jr.

Admi ni strative Law Judge

S
Foot notes start here: -

~Foot not e_one

1 The question of whether general prejudice can be inferred
fromthe fact of the passage of many nonths before a nine
operator is put on notice that it nmust defend a cl ai m of
di scrimnation was not argued and is not dealt with in view of
the decision ultimtely reached.
~Foot not e_t wo

2 Again, two of his brothers were enployed as miners at the
ti me and were uni on nenbers.

~Footnote_t hree

3 Cf. Walter A. Schulte v. Lizza Industries, Inc., 6 FNMSHRC
8 (January 1984) (31-da del ay).

~Foot not e_f our

4 In view of this holding, the question of whether the
conpl aint states a cause of action under the Act is not reached.



