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STATEMEMI OF THE CASE

- The United M ne Wrkers Union Local 8454 (UMM), repre-
senting the mners enployed at the Pine Tree Coal mpany' s
(Pine Tree) No. 5 Mne, brought this action against Pine
Tree, claimng conpensation for the mners who were idled as
a result of an order of withdrawal issued by MSHA on
Cctober 4,1983. The wthdrawal order was issued under
section 107(a) of-the Act, alleging an inmmnent danger,
because an active gas well was mned into in the subject
mne. On March 6, 1984, Pine Tree filed a "Third-Part?/
Compl ai nt" against Buffalo M ning Con'ﬁany (Buffal o) alleging
(1) that the condition resulting in the wthdrawal order was
the result of Buffalo's failure to provide proper engineering
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services to Pine Tree, and (2) that Buffalo had agreed to
indemify Pine Tree for clainms asserted against the latter
wth respect to matters related to the Cctober 3, 1983,
accident. Buffalo filed a Mtion to Dismss the Third Party
Conplaint. Conplainants filed an amended Conpl ai nant nam ng
Buffalo as an additional Respondent. Al parties filed briefs
and | denied the notion by order issued May 7, 1984.

Pursuant to notice, the case was called for hearing in
Charleston, West Virginia, on Decenber 20, 1984. Conpl ai nants
did not call any witnesses. Gale B. Stepp testified on behalf
of Pine Tree and Lenox Profitt testified on behalf of Buffalo.
Al parties have filed posthearing briefs. Based on the entire
record and considering the contentions of the parties, | nake
the follow ng deci sion.

FI NDI NGS _OF FACT

1. The following mners were enployed by Pine Tree at
its No. 5 Mne in Logan County, West Virginia, on Cctober 4,
1983. Each was idled as a result of the w thdrawal order
i ssued on that date. The rate of pay of each and the nunber
of hours idled are |isted beside each nane:

M ner Hourly Rate  Hours Idled
1. Mtchell Hensley 13. 565 36
2. Mchael Hensley 13. 565 36
3.  Bob Bryant 13. 093 36
4.  Woodrow Chanbers 13. 565 36
5. Steve Meade 13. 565 36
6. Calvin Tonblin 13. 565 36
7. difton Tonblin 13. 565 36
8. Tim Adans 13. 093 40
9. Billy Tonblin 12. 57 40
10. Thomas Hensl ey 13. 865 40
11. James Smth 13. 460 . 40
12. Herbert Stranon 13. 865 40
13. David Meade 13. 460 40
14. Roger Adkins 12. 87 40
15. M chael Bailey 12. 97 32
16. Jim Gullett 12.97 32

2. Pine Tree operated the subject mne under a contract
with Buffalo. Buffalo had a |lease to the mneral rights on
the mine property. In the contract, Buffalo is described as
the owner and Pine Tree the contractor. Pine Tree agreed to
mne coal and deliver it to Buffalo's tipple. Pine Tree
agreed to furnish labor, machinery, supplies, and equi prment
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required in the performance of the contract. Buffal o reserved
the right to furnish witten plans and projections which Pine
Tree agreed to follow. Title to the coal remained in Buffalo.
Buffal o agreed to furnish "such engineering services as nay

in its judgnent be required for contractor”s guidance and to
protect owner's interest in realty, in conmplying with the
terms of this Contract. A reasonable charge will be made for
such service, to be deducted from the proceeds due Contractor
under this contract.”" Pine Tree was responsible for paynent

of its enployees' wages and other benefits. Pine Tree agreed
to conply with applicable State and Federal |aws and regul a-
tions i1ncluding those relating to health and safety. (Buffal o
Exh. 1). The mne maps were furnished to Pine Tree by

Buffalo. Pine Tree operated the mne with an MSHA I D nunber
and a license fromthe State of West Virginia, both issued

in the name of Pine Tree.

3. On Cctober 3, 1983, at about 8:00 p.m, the nining
crewtold Gail Stepp, Pine Tree's President, that it had hit
somet hi ng which appeared to be a gas well. Stepp called
Lenox Profitt, the contract manager for Buffalo. Profitt
consulted the Buffalo engineering departnent and all available

maps but found no indication of any gas well. Profitt told
Stepp that there was no gas well in the area, so mning con-
tinued. The following nmorning, Stepp hinself went in the

m ne and saw what appeared to be a gas well. He again called

Profitt who told himit was probably just a casing soneone
had left. Profitt then discussed the matter with Buffalo's
chief engineer and it was "quickly agreed that there had been
a gas well in that area." Tr. 60-61%. Profitt called Stepp
and told himto get his nen out and shut down the m ne.

4. The matter was reported to State and Federa
authorities and at 11:45 a.m, Cctober 4, 1983, Federal M ne

Inspector Gscar R Nally Jr., issued an Order of Wthdrawa
covering the entire mne. The condition found was descri bed
in the Oder as follows: "The certified mne map was not

accurate in that an active gaswell was mned into in the
No. 2 entry 001 section. This well nor any other well was
shown on the certified map ...."™ (Union Exh. 1).

A The condition was abated by Pine Tree building a
concrete wal |l around the well. Buffalo delivered the
necessary supplies and reinbursed Pine Tree for the wages
paid the mners who did the abatement work. Buffalo also
drew up the plan for sealing the well and directed and
instructed Pine Tree how to do the work.
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6. On Cctober 28, 1983, Buffalo signed an "Indemity
Agreement," whereby it agreed to indemify and hold harniess
Pine Tree "from and against all liability for clains, actions,
demands, fines, penalties, citations and other actions which
have been or which m ght be asserted ... against Pine Tree

. by state and/or federal agencies . . . with respect to

matters directly related to the . . . accident on Cctober 3,
1983."  (Union Exh. 2).

STATUTORY PROVI SI ONS

Section 111 of the Act provides in part as foll ows:

If a coal or other mne or area of such mne
is closed by an order issued under section 103,
section 104, or section 107, all mners working ~
during the shift when such order was issued who
are idled by such order shall be entitled,
regardl ess of the result of any review of such
order, to full conpensation by the operator at
their regular rates of pay for the period they
are idled, but for not nmore than the bal ance of
such shift. If such order is not termnated
prior to the next working shift, all mners on
that shift who are idled by such order shall be
entitled to full conpensation by the operator at
their regular rates of pay for the period the
are idled, but for not nmore than four hours o
such shift. If a coal or other mne or area of
such mne is closed by an order issued under
section 104 or section 107 of this title for a
failure of the operator to conply with any
mandatory health or safety standards, all mners
who are 1dled due to such order shall be fully
conpensated after all interested parties are
gi ven an opportunity for a public hearing, which
shall be expedited In such cases, and after-such
order is final, by the operator for lost time at
their regular rates of ﬁay for such tinme as the
mners are idled by such closing, or for one week,
whi chever is the |esser.

Section 3(d) of the Act provides as follows: "' Operator’
means any owner, |essee, or other person who operates, con-
trols, or supervises a coal or other mne or any independent
contractor performng services or construction at such mne."




| SSUES

Is Pine Tree or is Buffalo or are both [iable to pa
conpensation to the mners idled by the wthdrawal order”

CONCLUSI ONS OF LAW

1. Pine Tree is |iable under section 111 to pay conpen-
sation to mners idled as a result of the order of wthdrawal.
Pine Tree operated the mne, enployed and paid wages to the
mners and was served with the withdrawal order. Pine Tree
is liable even though the condition givin? rise to the wth-
drawal order was the responsibility of Burfalo. Fault is not
an elenent in determning liability under section 111

2. Buffalo is liable, jointly and severally with Pine
Tree, under section 111 to pay conpensation to the mners
idled as'a result of the order of withdrawal. Buffalo was

the "owner" or "lessee" of the nmine. Buffalo supervised
Pine Tree's activities, in particular with respect to pro-
jections and mapping. The mining into the gas well which
caused the wthdrawal was sPecificaIIy directed by Buffalo.
M ne owners have been held l[iable for safety violations
comm tted by independent contractors. Bitumi nous Coal
Operators Association v. Secretary, 547 F.2d 240 (4Th Cr.
1977) (under the 1969 Coal Act); _Secretary v. Republic Steel
Corporation, 1 FMSHRC 5 (1979) ﬁ1969 Coal Act). ™ By anal ogy,
fhe owner nay be held strictly liable to pay conpensation

to nlner% id e? by a #Wt#dramal order, even though the owner
I's not the enployer of the mners. |n Secretary v. Phillips
Ur ani um Cor poration, 4 FMSHRC 549 (1982)_(‘I977_v% ne m‘),_P‘h'e
Commission sald that the test to determne an owner's
liability depends on "whether the Secretary's decision to
proceed against an owner for the contractor's violation was
made for reasons consistent with the purposes and policies
of the 1977 Act." By analogy, the decision to proceed in a
conpensation matter against an owner may be upheld if, as is
the case here, the conditions giving rise to the withdrawal
were the responsibility of the owner. | conclude that Pine
Tree and Buffalo are jointly and severally liable to pay the
conpensation hereafter awarded to the mners in this case.

_ 3. The Conmission is wthout authority to interpret the
i ndemmity agreement referred to in Finding of Fact No. 6. |

do not deci de whet her under that agreenment Buffalo is |iable
over to Pine Tree for the conpensation due the mners herein.
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ORDER

Respondents are ORDERED to pay the follow ng conpensation
under section 111 of the Act to the mners named bel ow

Mtchel | Hensley $ 488.34
M chael Hensl ey 488. 34
Bob Bryant 471. 35
Woodrow Chanbers 488. 34
Steve Meade 488. 34
Calvin Tonblin 488. 34
difton Tonblin 488. 34
Ti m Adans 523.72
Billy Tonblin 502. 80
Thomas Hensl ey 554. 60
Janmes Smith 538. 40
Her bert Stranon 554. 60
David Meade 538. 40
Roger Adki ns . 514. 80
M chael Bail ey 415. 04
Ji m Gullett 415. 04

Respondents are FURTHER ORDERED to pay interest on the
above conpensation in accordance with the Conm ssion -

approved formula in Secretary/Bailey v. Arkansas-Carbona
5 FMSHRC 2042 (1983). TInterest shall be paid at the rate

of 11 percent per annum (.03055 percent per day% from
Cctober 4, 1983 to June 30, 1984, and at the rate of

13 percent per annum (.0361 percent per day) fromJuly 1,

1984 until paid. 1/ .
dJarcs ,/!ﬂééi%ﬁ@é47é%4i

James-A. Broderick
' Admi nistrative Law Judge

1/ Tnterest _on conpensation awards-was upheld by the
Commission in M ne Wrkers Local 5869 v. Youngstown M nes
Corp., 1 FMSHRC 990 (1979). This case was decided prior to
Tﬁéladoption of the Arkansas-Carbona formula for discrimna-

tion awards. | believe the sane fornula should apply to
conpensati on awards.




Distrjbution:

Joyce A Hanula, Legal Assistant, United Mne Wrkers of
Anerica, 900 15th Street, N W, Washington, DC 20005
(Certified Mail)

Carter Elkins, Esg., and W N cholas Reynol ds, Esg.,
Canpbel |, Wods, Bagl ey, Enerson, McNeer and Her ndon,
14th Floor Coal Exchange Building, P.O Box 1835,
Huntington, W 25719 (Certified Mil)

M. Donald R Johnson, Assistant General Counsel, Pittston

Coal Goup, Buffalo Mning Conpany, P.Q Box 4000, Lebanon,
VA 24266 (Certified Mil)
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