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Bef ore: Judge Carl son
BACKGROUND

This case arose out of an inspection of the Schwartzwal der
under ground urani um m ne owned by Cotter Corporation (hereinafter
"Cotter"). A representative of the Secretary of Labor (the
Secretary) conducted the inspection on October 6, 1983 and i ssued
the single citation which is the subject of this proceeding on
the sane day. A hearing on the nerits was held on Septenber 10,
1984 at Denver, Col orado, under provisions of the Federal M ne
Safety and Health Act of 1977, 30 U.S.C. 0801 et seq., (the
Act). Cotter filed an extensive post-hearing brief; the Secretary
ultimately el ected not to do so.

The Secretary seeks a $180.00 civil penalty based upon his
i nspector's finding that Cotter violated the mandatory safety
standard published at 30 C F.R [057.18-25. That standard
provi des:

No enpl oyee shall be assigned, or allowed, or be
required to performwork alone in any area where
hazardous conditions exist that woul d endanger his
safety unless his cries for help can be heard or he can
be seen.

Ri chard Coon, federal mine inspector, testified for the
Secretary. Three mners, as well as a shift boss and the nmine's
safety and training specialist, testified for Cotter
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REVI EW AND DI SCUSSI ON OF THE EVI DENCE

The evi dence shows that when M. Coon inspected the mne on
November 6, 1983, he saw Ronol o Lopez operating a jackleg dril
in stope 17-3. Lopez was working without a partner in the stope
whi ch was about 5 feet wide and 10 to 12 feet high. Lopez told
the inspector that he ordinarily worked with a partner, but that
he did not have one that day. The nearest work station for other
m ners was stope 17-4, sonme 50 to 60 feet distant, where two
m ners, Paul Herrera and Bobby Varela were drilling and
perform ng other tasks. Persons in 17-4 could not hear or see a
mner in 17-3. The shift had begun at 8:00 a.m; the inspector
clinmbed up into stope 17-3 and observed Lopez sonetinme between
10: 00 a.m and 10:15 a.m These facts are not in dispute.

The inspector regarded use of a jackleg drill as inherently
hazardous. This perceived hazardous activity coupled with Lopez's
isolation fromfellow enpl oyees caused the inspector to issue a
citation and w thdrawal order (Footnote.l1l) alleging violation of the
"wor ki ng al one" standard.

Respondent presents nultiple defenses. It contends that
operation of a jackleg drill is not a "hazardous condition"
within the neaning of the cited standard; that Lopez "could be
heard or seen on a regular basis comensurate with the risk
i nvol ved; " and that he was not "working alone”" within the sense
i ntended by the standard.

The first argunent |acks nerit. The undi sputed evi dence
shows that the jackleg drill used by Lopez wei ghed about 100
pounds. Inspector Coon, relying on many years' experience as a
m ner and an inspector, described at |ength the m shaps that

could befall a jackleg operator. The drill, Coon clainmed, is
basically unstable with its single support leg, and may fall over
on the operator, pinning himagainst the floor or wall. Al so, the
drill steel may break, causing the drill to pitch forward
unexpectedly; or the steel may becone stuck during drilling and
the entire drill may rotate, inflicting injuries upon the

operator as he tries to control it.

H s opi ni on was supported by conputer-generated summaries of
drilling accidents in underground netal and nonnetal m nes for
t he cal endar years 1981 through 1983 and part of 1984. Toget her
these reports show that injury accidents to jackleg operators are
conmmon. ( FOOTNOTE. 2)
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A report (Footnote.3) conpiled by MESA, MSHA s predecessor agency,
fronfigures gathered in 1973 and 1974 (exhibit P-1), reached the
conclusion that 31 percent of the injuries in underground netal
and nonnetal mnes involving nmachinery were caused by rock
drills. O these, 55 percent were produced by jackleg drills. The
report described essentially the sane types of hazards as those
described by the inspector in this case.

Respondent suggests that the age of the report renders it
invalid. In this regard, respondent specifically urges that the
report does not and cannot show the effects of the rigorous
training programfor mners required under the subsequent 1977
Act. This may be true with respect to the weight to be accorded
t he nunbers of accidents in 1973 and 1974. Absent evidence of any
significant change in the design or use of jacklegs, however, the
report's analysis of the basic hazard presented by the drills is
entitled to evidentiary weight. The nunbers of accidents reported
from 1981 through 1984 show that despite training prograns, use
of jacklegs continues to cause accidents.

Beyond attacking the 1973-74 report, respondent presented
evidence that jackleg drills in its Schwartzwal der m ne had been
i nvol ved in no significant accidents. This anecdotal approach
does not rebut the solid evidence of hazard presented by the
i nspector and reflected the MSHA statistics. Wiere mners use a

jackleg drill, a substantial possibility of injury is present.
Nor is it significant that the evidence shows that the injuries
nost likely to result fromjackleg drill accidents would not be

life threatening or grievous. A condition which presents an
opportunity for injuries of any magnitude involves a "hazard"

I hold that the area in which jackleg drilling takes place
i s one "where hazardous conditions exist,” within the nmeaning of
30 C.F.R [O57.18-25.

Bef ore consi dering respondent’'s remaini ng def enses, sone
addi ti onal factual background is necessary. The inspector agreed
that Varela and Herrera, the two miners in stope 17-4, had told
himthat the shift boss had instructed Herrera to check on Lopez.
Hi s recoll ection however, was that the instruction was to check
"every hour or so."

Rednmond, the shift boss, and Herrera, Varela and Lopez,
however, insisted that Herrera had been instructed to "bounce
back-and-forth between Varela and Lopez." These witnesses were
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sequestered during the presentation of the respondent's case, and
their testinony was essentially consistent as to what each was
doi ng on the norning of the inspection and the tinme that Lopez
was alone and the tine that he was not. Shift boss Rednond

mai nt ai ned that Herrera was to have alternated his presence
between the 17-4 and 17-3 areas dependi ng on what Varel a and
Lopez were doing at any given time in the mning cycle (Tr. 103).
Lopez indicated that he had three holes to drill on the norning

i n question before | oading and shooting expl osi ves. Each hole, he
said, should take about 10 minutes to drill. The shift began at
8:00 a.m and he actually reached 17-3 at about 8:30 a.m He
performed non-drilling tasks until about 8:40 a.m Herrera, he
testified, arrived there about a half an hour after he did, or at
about 9:00 a.m, and spent about 10 or 15 minutes with him About
3 or 4 mnutes later, according to Lopez, Rednond, the shift

boss, clinmbed into the stope and stayed about 15 m nutes. Wen
Rednmond | eft, Lopez, according to his own account, had about 2
mnutes of drilling left. The MSHA inspector and M. Duffy, the
conpany safety specialist, appeared 3 or 4 mnutes after Rednond
left, Lopez testified, and the inspector told himto shut down
and go find Rednond. Lopez wore no watch on that day, and

acknow edged that he estimated the tinmes about which he
testified. He further acknow edged that on other days he had
sonmetines drilled for as |Iong as an hour by hinself, and that
while mners ordinarily did not work alone, it was not uncommon
for themto do so (Tr. 116-117). On the day in question, however,
his inpression was that he spent no nore than 10 minutes drilling
al one (Tr. 119).

Herrera testified that he got to the 17-3 stope at about
9:00 a.m and stayed there about 15 m nutes, during which tine
Lopez drilled for about 10 m nutes. As he wal ked al ong t he manway
after comng out of the stope, Herrera met Rednond com ng toward
17-3. According to Herrera, Rednond had not told him how often he
was to check Lopez; as a miner's hel per, however, he knew what
Lopez was assigned to do that day, and therefore knew that he
shoul d be with himabout every half hour to help (Tr. 132-133).

Varela, the third man on the crew, testified that he spent
nost of the norning tranm ng. He stated that he was never up in
stope 17-3, but that he tw ce wal ked down the manway to the
opening of 17-3 and listened to the sound of Lopez's drill.
Varel a mai ntained that since he heard the drill starting and
stoppi ng, he knew that Lopez could not be in difficulty.

Randy Duffy, respondent's safety and training specialist,
acconpani ed the federal inspector on his visit the norning of
Cctober 6th. Duffy testified that as he and the inspector
proceeded toward the 17-3 stope, they met M. Rednond in the
manway coming from 17-3. According to Duffy, when he and the



~364

i nspector reached Lopez he was drilling with approxi mately 4 feet
of a 6-foot drill steel in the hole. The inspection party

remai ned there for about 15 m nutes while the inspector shut down
the 17-3 area because Lopez was drilling without a partner. Lopez

was sent to find Rednond, the shift boss. As he and the inspector
departed, he testified, they met Herrera who said he was on his
way to help Lopez |oad the explosive rounds for which he had been
drilling.

According to notes Duffy took at the tine of inspection, the
al l eged viol ation was abated at about 10:00 a.m (According to
the inspector's citation and testinmony the violation was observed
at 10:15 a.m).

M. Duffy acknow edged that the "practice" at the Cotter
mne was to use two-man crews, and that it was not "nornmal" for
one mner to work by hinmself (Tr. 154-155). In his view, however,
where manpower was short, a miner was not working "al one" if
other mners were working on the sane level to "check on him"

| reject the suggestion that M. Varela's two brief pauses
to listen at the base of stope 17-3 contributed in any
substantial way to the safety of the mner drilling above. No
evi dence indicated that Varela's presence there was other than
desultory and nonentary. Listening for "cries for help" (or the
absence of drilling noise) on such a random and transient basis
cannot satisfy the requirenments of the standard.

Cotter's strongest argunent centers on the part-tinme
presence of Herrera and Rednond in stope 17-3. Lopez was not
required to "work al one,"™ the argunent goes, because he was not
al one for much of the norning, and because the standard inposes a
| ess-t han-absol ute requirenment that a co-worker be present at al
tinmes.

The Conmi ssion apparently has had no occasion to construe
the "working alone" standard cited by the Secretary in this
proceedi ng. It has, however, dealt with a virtually identica
standard, 30 C.F.R [77.1700, which applies to surface coa
m nes. That standard provides:

No enpl oyee shall be assigned, or allowed, or be
required to performwork alone in any area where
hazardous conditions exist that woul d endanger his
safety unl ess he can communicate with others, can be
heard, or can be seen
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The only difference of substance between the surface standard and
t he underground standard is the addition of the phrase "unless he
can communi cate with others"™ in the forner.

In Ad Ben Coal Conpany, 4 FMSHRC 1800 (1982), the
Conmi ssion defined the term™alone" as it appears in the surface
m ni ng standard. The Conmi ssion hel d:

The term "al one,"” which is not defined in the

regul ation, refers in common usage to bei ng separated
or isolated fromothers. Whbster's Third New
International Dictionary (Unabridged), at 60 (1971). In
our view, the standard is directed at situations where
mners are effectively, or for practical purposes,
wor ki ng al one notw t hst andi ng sone occasi onal cont act
with others. Here, there is no dispute that Mtchel

was wor king by hinmself on the coal pile. Ad Ben argues
that Mtchell was part of a "team" but the evidence
shows that no one observed or had contact with himon a
regul ar or continuing basis and A d Ben has conceded
that no one was responsible for keeping in touch with
him Such interaction as Mtchell had with the
preparation plant enpl oyee was sporadi c and

i nsubstanti al .

Cotter, in the present case, maintains, in effect, that
Lopez was a nenber of a three-man "team or crew and that Herrera
was "responsible" for contacting Lopez on a regular or continuing
basis. Thus, Cotter relies heavily on dd Ben to show that Lopez
was not working alone in the sense intended by the standard.

Before exam ning the validity of Cotter's contention, we
nmust consider nore of the Comm ssion's reasoning in A d Ben. At
the very core of that decision is the follow ng construction laid
upon the ternms "conmunicate,” "be heard,” and "be seen." The
Conmi ssion said this:

In construing these ternms we reject either an approach
requi ri ng constant communi cati on or contact under al
conditions, or an approach allow ng any m ni mum | evel
of communi cation or contact to satisfy the standard.
Rat her, we hold that the standard requires

conmuni cati on or contact of a regular and dependabl e
nature comensurate with the risk present in a
particul ar situation. As the hazard increases, the
required | evel of conmunication increases. (Enphasis
added.)
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In applying this test to the facts in the present case, one nust
first decide whether the "comunication (Footnote.4) and contact™
provided by Cotter for Lopez were of a "regular and dependabl e
nature.” The facts in that regard are not as clear as they m ght
be, but the preponderant evidence tends to show that Herrera was
told that he was to divide his time between Varela and Lopez, and
t hat based upon past experience and the nature of the mning
cycle, Herrera understood that he was to be present with Lopez at
approximately 30-mnute intervals. In the nost literal sense, the
contacts nmay have been both "regular"” and "dependabl e, " but I
have difficulty with the length of the visits. None of the three
crew menbers wore a watch underground, and all testinony as to
time was therefore estimated. G ven the estinmates nost favorable
to Cotter, Lopez's norning was as follows: He reached the 17-3
wor kpl ace at about 8:30 a.m and after conpleting sone
preparatory work not involving the drill, he was ready to dril
at 8:40 a.m Herrera showed up at about 9:00 a.m and stayed for
10 to 15 minutes (Tr. 110, 124). Rednond, the shift boss, arrived
3 or 4 mnutes after the tine Herrera left, and stayed about 10
or 12 minutes (according to Rednond hinself) or 15 m nutes
(according to Lopez) (Tr. 90, 110, 111). Lopez estimated his
actual drilling time while alone at 5 to 10 mnutes (Tr. 119). He
also insisted that the total drilling tine should have taken no
nmore than 10 minutes for each of the three holes (Tr. 108).
I nspect or Coon mai ntained that he arrived at the 17-3 stope at
10: 15 a.m and that Lopez was still drilling. M. Duffy insisted
that the arrival tinme was 10: 00 a. m

Accepting the 8:40 a.m beginning tine for drilling, and the
nost favorable 10:00 a.m tine for the arrival of the inspection
party, the respondent’'s versions of the sequence and | ength of
the various visits to stope 17-3 do not square with the tota
el apsed tinmes by the clock. Between 8:40 a.m and 10:00 a.m an
hour and 20 minutes el apsed. Lopez admits that he began drilling
at 8:40 a.m, and all witnesses agree that he was still drilling
when the inspector arrived at the scene. No evi dence suggests
that Lopez perfornmed any non-drilling tasks after 8:40 a.m The
nost favorable estimates of Herrera's and Rednond's presence in
stope 17-3 add up to but 30 mi nutes. Consequently, Lopez was
al one for 50 out of the 80 mnutes after the drilling began
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One may question why the drilling took 80 m nutes when Lopez
i nsisted that each of the three holes required but 10 m nutes.
Apart fromthe possibility that Lopez's estimates of drilling
times were too optimstic, it is quite likely that he was
speaking only of the tinme that the drill was actually penetrating
rock. The evidence of record convinces ne that the hazards
attendant to use of the jackleg drill are not Iimted to those
whi ch occur when the drill is running. Accidents may occur when
the drill is repositioned between holes, when the leg is being
extended or retracted, when drill steels are being replaced, etc.
This is especially so because of the weight and bul k of the
drills.

The question thus becones whether there was contact with
Lopez of a "regul ar and dependabl e nature conmensurate with the
risk present” indrilling with a jackleg when he was in fact
al one or isolated for 50 out of 80 m nutes. For purposes of this
decision, it will be assuned that general instruction for Herrera
to be present to help Lopez fromtine-to-tine, as the mning
cycle required, nmeant that he would cone to stope 17-3 on a
reasonably regul ar and dependabl e basis. This is so even though
the testinony nade it abundantly clear that safety was never
articul ated as one of the reasons for the presence of a second
man. The "regul ar and dependabl e” requirenent is surely met
whenever a second mner is present on a reliable basis, no matter
what the notive. Regarding M. Rednond's presence, the situation
is less clear. The shift boss testified that it was his customto
"periodically check on enployees" (Tr. 89). There was no evidence
that his visits to various worksites for the crew were
regul arized in any sense, or that they were coordinated with
Herrera's visits, or indeed whether his actual presence at stope
17-3 sonetime after Herrera left was a nere fortuity. It will
al so be noted that while Herrera suggested that he understood he
shoul d check on Lopez every 30 minutes, he in fact did not return
to stope 17-3 until nearly an hour after his first visit.
Nevert hel ess, for the purpose of this decision, since Herrera and
Rednmond together did in fact spend 30 minutes in stope 17-3, it
will be held that their presence for those m nutes was in general
accord with a plan to provide periodic contact with Lopez on a
regul ari zed basi s.

Concerning the second part of the question, however, | am
unable to conclude that two 15-minute visits during an 80-m nute
span of drilling provided a contact with Lopez "conmmensurate with

the risk present.” In reaching this conclusion | acknow edge that
the hazard presented in this case was of a | esser nmagnitude than
that presented in A d Ben, supra. There, death or serious injury
were likely in the event of an accident. In the present case the
evi dence fromthe inspector and the supporting acci dent
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records tends to show that the overwhel ni ng nunber of jackleg
accidents are less than life-threatening. For that reason | would
not and do not conclude that the full-time presence of another

m ner was necessary. On the other hand, Lopez worked in isolation
for at |least 50 mnutes, given the reading of the evidence nost
favorable to Cotter. Since there was a reasonable possibility
that during that tine the heavy drill could have toppled on him
renderi ng hi munconsci ous, fracturing bones or causing

| acerations | eading to dangerous blood loss, | nust hold that the
two visits, spaced as they were, did not constitute a |level of
contact commensurate with the risk

In this regard anot her consideration nust be borne in mnd
The Conmission in Ad Ben, supra, made this observation

[NNothing in the standard suggests that prevention is
not a concern.... The standard has a dual purpose,

to prevent accidents by tinmely warning when possible
and to expedite rescue and mnimze injury when an an
acci dent does occur.

In the present case, because of the confined and secl uded
nature of the workplace, the preventive purpose of the standard
could sinply not be achieved without the presence of another
m ner.

| therefore conclude that in this case a mner was all owed
to work alone in an area where hazardous conditions existed that
endangered his safety. Moreover, the area was one fromwhich his
cries for help could not be heard and at which he could not be
seen. | further conclude that the length and frequency of the
peri ods of contact with the | one worker by other mners,
i ncl udi ng supervi sory personnel, were not conmensurate with the
ri sk present. (Footnote.5)
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IV

The Secretary charges that the violation in this case was
"significant and substantial" under section 104(d)(1) of the Act.
Such a violation exists where there is "a reasonabl e |ikelihood
that the hazard contributed to will result in an injury or
illness of a reasonably serious nature."” Cenent Division
Nati onal Gypsum Co., 3 FMSHRC 822 (1981). In the present case, |
conclude that the violation does rise, by a small margin, to the
"significant and substantial" level. The nost likely injuries
froma jackl eg accident would range frommnor to noderate in
severity. There is a reasonable |ikelihood, neverthel ess, that
injuries could be reasonably serious. Therefore, the Secretary
properly classified the violation as "significant and
substantial ."

V

The Secretary seeks a civil penalty of $180.00. Section
110(i) of the Act requires the Conm ssion, in penalty
assessnents, to consider the size of the operator’'s business, its
negligence, its ability to continue in business, the gravity of
the violation, and the operator's good faith in seeking rapid
conpliance. The record in this case contains no direct evidence
bearing on any of these elenents except for gravity and good
faith. Onng to the nature of the hazard di scussed earlier in
this decision, the gravity of the violation should be considered
noder ate. Conpliance was i nmedi ate. G ven the |ack of evidence on
the other factors, none can be counted against Cotter. Upon the
evi dence before me, | conclude that $50.00 is an appropriate
penal ty.
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CONCLUSI ONS OF LAW

Based upon the entire record herein, and in accordance wth
the findings of fact contained in the narrative portions of this
decision, the follow ng conclusions of |aw are made:

(1) This Comm ssion has the jurisdiction necessary to decide
thi s case.

(2) The respondent, Cotter, violated the mandatory safety
standard published at 30 C.F. R [057.18-25 as alleged in the
citation herein.

(3) The violation was "significant and substantial™ within
t he nmeani ng of section 104(d)(1) of the Act.

(4) The appropriate civil penalty for the violation is
$50. 00.

ORDER
Accordingly, the citation is ORDERED affirned, and Cotter

shall pay to the Secretary of Labor a civil penalty of $50.00
within 30 days of the date of this decision.

John A. Carlson
Admi ni strative Law Judge

S
Foot notes start here: -

~Foot not e_one
1 The order is not at issue in this proceedi ng.
~Foot note_two

2 Respondent suggests that the reports are of doubtfu
rel evance since many of the entries do not identify the type of

drill involved except as "not [a] roof bolter.” In the 1983
report (exhibit P-4), however, 40 out of 148 accident
descriptions specify that the drill involved was a jackl eg.

Reports for the other years are sinilar
~Footnote_t hree

3 "Analysis on Injuries Involving Jackleg Rock Drills
Under ground, 1973-1974," RH GOtto, Health Safety and Anal ysis
Center, Denver, Col orado.
~Foot not e_f our

4 The concept of "communication"” as used in the surface

m ni ng standard and dealt with by the Commssion in Ad Ben, is
essentially a surplusage. It adds nothing to the nere notions of



seei ng and hearing set out in the underground standard cited in
t he present proceeding.

~Footnote _five

5 In reaching this conclusion |I have not overl ooked Cotter's
contention that the "working al one" standards have application
only to hazards "outside normal conditions in the mning
i ndustry." Monterey Coal Conpany, 3 FMSHRC 439 (1981). Cotter
asserts that this limting definition was adopted by the
Conmi ssion in Ad Ben, supra, and hence nmust be followed. It is
true that the adm nistrative | aw judge whose result was affirned
in Add Ben used such a test. 3 FMSHRC at 1890-91. The Conmi ssion
however, assiduously avoided ratification of that part of the
deci sion below, sinmply stating that under an "industry standards”
test, or the "ordinary hazard" test urged by the Secretary, the
hazard in question was a "hazard" w thin the nmeaning of the
standard. A d Ben, 4 FMSHRC at 1802. | do not specul ate on what
the result would be in this case under an "industry standards”
test. I find no hint in the standard that any specialized or
esoteric neaning of hazard was intended. | construe the standard
to call for an ordinary interpretation of the phrase "hazardous
conditions," and I am convinced that an objective factual show ng
that a hazard exists is sufficient.



