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Federal M ne Safety and Heal th Revi ew Conmm ssi on
O fice of Adm nistrative Law Judges

EM LI ANO ROSA CRUZ, DI SCRI M NATI ON PROCEEDI NG
COVPLAI NANT
V. Docket No. SE 83-62- DM
PUERTO RI CAN CEMENT COVPANY, MSHA Case No. MD-83-44
I NC. ,
RESPONDENT
CORDER

Bef ore: Judge Broderick

On July 19, 1984, | issued a decision on the nmerits in the
above case in which | ordered that Respondent reinstate
Conpl ai nant to the position fromwhich he was di scharged on Apri
25, 1983, or to a conparable position at the same rate of pay. |
al so ordered that Respondent pay back wages to Conpl ai nant from
April 25, 1983 to the date of his reinstatement, together wth
interest thereon, in accordance with the fornula set out in the
Ar kansas- Car bona case. | al so ordered Respondent to pay
reasonabl e attorney's fees and costs of litigation incurred by
Conpl ai nant .

Subsequent to the decision, Conplainant submtted w thout
objection a copy of the Collective Bargai ni ng Agreenent between
Respondent and the Labor Union representing Conplai nant.
Conpl ai nant al so subnmitted a statement of back pay and interest
and a statement of attorney's fees and expenses. Respondent
submtted a reply to the statenment of back pay and interest, and
a statenent that it did not object to the anobunt clained as
attorney's fees and | egal expenses.

On notion of Respondent, | ordered Conplainant to furnish
informati on permtting Respondent to request a statenent of
interimearnings fromthe Social Security Administration. | also
ordered Conpl ainant to furnish Respondent with a certified copy
of his income tax return for 1983 and copies of all job
applications made by Conpl ai nant since his di scharge. Conpl ai nant
has responded to these orders.
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l.

BACK PAY AND | NTEREST

A. COVPUTATI ON

On August 17, 1984, Conplainant submtted a statenent
of back pay and interest pursuant to ny order. He
clainmed a total of $18,059.97, of which $16, 999. 28
represented gross back pay and $1, 060. 69 represented
interest to Septenmber 12, 1984. Respondent filed a
reply to the statenent on Septenber 12, 1984. According
to Respondent, Conplainant's cal cul ations were in error
in that he clained wage differential for holiday pay,
and the differential is paid only when the enpl oyee
actual ly works. According to Respondent, Conplainant's
gross back wage entitlement (assuming liability) would
be $16,539. 70. Respondent al so objected to the interest
rate Conpl ai nant used from July 15, 1984 to Septenber
30, 1984. Conplainant did not respond to these

al | egati ons of Respondent. | accept Respondent's
conput ati on of back pay entitlenment, and adopt the

wor ksheet submitted as showi ng Conpl ai nant's
entitlement to back pay through Septenmber 12, 1984, in
the gross anount of $16,539.70. In addition, he is
entitled to interest at the rate of 16 percent from
January 1, 1983 to June 30, 1983, at the rate of 11
percent fromJuly 1, 1983 to Decenber 31, 1983, at the
rate of 11 percent from January 1, 1984 to June 30,
1984, and at the rate of 11 percent (not 13 percent)
fromJuly 1, 1984 to Septenber 12, 1984, in accordance
with the Arkansas-Carbona fornul a.

I NTERI M EARNI NGS

Conpl ai nant has supplied a copy of his incone tax
return and has authorized the Social Security

Admi ni stration to give Respondent a copy of his earning
record. Conplainant testified in this case on March 30,
1984. The only questions concerning interim earnings or
seeki ng ot her enpl oyment were asked by nme. The
statenment of back wages fails to reflect the earnings
testified to. Counsel for Conpl ai nant agrees that
Conpl ai nant' s back pay entitlenent should be reduced by
the interimearnings he
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recei ved in January and February 1984. Respondent has
sought to depose Conplainant on this issue but | denied
the notion as being untinely. There is no evidence that
Conpl ai nant has had interimearings other than those
testified to.

C. CHRONI C ABSENTEEI SM

My decision of July 19, 1984, found that Conpl ai nant
was of f work a consi derabl e nunber of days and that an
i nordi nate nunber of his absences occurred on the day
bef ore and after weekends and hol i days. Respondent
argues that a record of chronic absenteeismjustifies a
reduction in the back pay award. The Conmi ssion has
stated that the purpose of the relief in a section
105(c) case is to "restore the enployee to the
situation he woul d have occupi ed but for the
discrimnation." Secretary/Dunmre and Estle v.

Nort hern Coal Conpany, 4 FMSHRC 126, 142 (1982).
Secretary/Bail ey v. Arkansas-Carbona Company, 5 FMSHRC
2042 (1983). Therefore, | conclude that the back pay
may properly be reduced because of Conpl ai nant's
absenteei sm He was absent 78 days in 1981, 49 days in
1982 and 4 days in 1983. (He worked to April 25). Thus,
he averaged approximately 56 days off per year during
the 2-1/3 years prior to his discharge. (This seens a
nore reasonabl e period then the 3-year period suggested
by Respondent). The contract allowed 18 days per year
sick leave. Therefore, | will reduce the award by 38
days per year fromthe date of Conplainant's date to
the date of my decision. Since | have ordered
reinstatenment, Respondent's liability for back pay
thereafter will not be reduced based on his absentee
record. To sinplify the conputation, a reduction of 9.5
days pay shoul d be taken fromthe anmount due for each
guarter as back pay.

ATTORNEYS FEES AND CCOSTS

Conpl ai nant requests rei nbursenent for attorneys fees in the
amount of $2,340.00 and expenses of litigation in the anount of
$113.16. The fee request is based upon 39 hours at the rate of
$60 per hour. Respondent does not object to the claimfor
attorneys fees and | egal expenses and it will be approved
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Therefore, within 30 days of the date of this order, Respondent
i s ORDERED

1. To pay Conpl ai nant back wages in the follow ng gross

amount s:

(a) 2nd Quarter 1983 $2, 036. 35
3rd Quarter 1983 2, 889. 86
4th Quarter 1983 2,912.31
Chri st mas bonus 1983 363. 76

(b) 1st Quarter 1984 $2, 294. 32
2nd Quarter 1984 3,203.91
3rd Quarter 1984 2,839.19

From t he above amounts, the follow ng shoul d be deduct ed:

(a) Interimearnings fromJanuary 1, 1984 to
February 18, 1984, at the rate of $134 per week
(3.35 per hour).

(b) An ampunt equal to 9.5 days per quarter from
April 25, 1983 to July 19, 1984, on account of
Conpl ai nant' s absent eei sm

To the resulting anmount, Respondent IS ORDERED TO pay
interest at the rate of 16 percent per year (.0004444 per day)
fromJanuary 1, 1983 to June 30, 1983, at the rate of 11 percent
per year (.0003055 per day) fromJuly 1, 1983 to Septenber 30,
1984, in accordance with the fornula set out in Arkansas-Carbona.

2. Respondent is FURTHER ORDERED to pay to
Conpl ai nant's attorney the anount of $2,453.16 as
attorney's fees and expenses of litigation

Janes A. Broderick
Admi ni strative Law Judge



