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ROY D. LUCAS, DI SCRI M NATI ON PROCEEDI NG
COVPLAI NANT
V. Docket No. WEVA 83-48-D
EASTERN ASSCCI ATED COAL MSHA Case No. HOPE CD 82-47
CORPORATI ON,
RESPONDENT
FI NAL CORDER

Appear ances: Joseph A. Col osi, Esqg., Canper & Seay, Welch
West Virginia, for Conplainant;
R Henry Moore, Esq., Rose, Schnmidt, D xon &
Hasl ey, Pittsburgh, Pennsylvania, and Sally S
Rock, Esq., Eastern Associated Coal Corp.
Pi tt sburgh, Pennsylvania, for Respondent.

Bef or e: Judge Kennedy

This matter is before nme on conplainant's challenge to the
tentative decision of August 9, 1984, denying his claimand
di sm ssing his conplaint. Based on a de novo eval uati on and
review of the record, | find conplainant failed to sustain his
ultimate burden of showi ng that protected activity played a
substantial or notivating part in the decision to discharge Roy
Lucas fromhis job as a service foreman on August 13, 1982. |
further find the operator carried its burden of showi ng that even
if protected activity was arguably involved in the decision to
di scharge M. Lucas he would in any event have been di scharged
for his unprotected activities alone. | also find that
conpl ainant failed to show by a preponderance of the reliable,
probative and substantial evidence that (1) he was wongly
accused of perpetrating the serious safety violation for which he
was di scharged, or (2) that the unprotected activities for which
he was di scharged were a nere pretext. NLRB v. Transportation
Managenment Corp., 462 U. S. 392 (1983); Bioch v. FMBSHRC, 719 F.2d
194 (6th Cir.1983); Donovan v. Stafford Const. Co., 732 F.2d 954
(D.C.Cir.1984); Dickey v. FMSHRC, 3 MSHC 1233 (3d Cir.1984);
Hecl a- Day M nes Corporation, 3 MSHC 1527 (1984); Haro v. Magma
Copper Co., 2 MBHC 1897 (1982); Robinette v. United Castl e Coal
Co., 2 MSHC 1213 (1981); Pasula v. Consolidation Coal Co., 2 MSHC
1001 (1981), rev'd on other grounds, sub. nmon., Consolidation
Coal Co. v. Marshall, 663 F.2d 1211 (3d G r.1981).
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I

Conpl ai nant m sconcei ved his burden of proof. This is not
surprising as the shifting burdens of production and persuasi on
that govern discrimnation cases have | ong been confusing to the
Courts, the Conmi ssion and counsel

As conpl ai nant asserts he carried his burden of show ng, at
| east arguably, that protected activity may have played a part in
the decision to discharge. But this satisfied only the burden of
establishing a prima facie notive and not, as he suggests, his
ultimate burden of persuasion as to the true notive. As | read
the precedents it would be clear error to substitute a prinma
faci e showi ng of unlawful intent for conplainant's ultimte
burden of persuasion as to the existence of a retaliatory notive
for an adverse action.

In attenpting to carry his ultimte burden conpl ai nant
encount ered evi dence whi ch showed (1) that it was doubtful that
protected activity played any part in the decision to discharge,
and (2) that serious unprotected activity intervened between the
clained protected activity and the decision to discharge. |ndeed,
the operator's affirmati ve defense showed that it was the safety
vi ol ati on plus conpl ai nant's di si ngenuous attenpt to alibi as
wel |l as his unsatisfactory work record that were uppernost in M.
Meadow s mind at the tine he made the decision to discharge
Lucas. Walter A Schulte v. Lizza Industries, 3 MSHC 1176, 1182
(1984).

The question then is what was the operator's burden. \Wet her
the operator's burden is one nerely of production or production
and persuasion has for sone tine been a matter of dispute anong
the circuits and before the Supreme Court. As | read
Transportati on Managenent, Robinette, Pasula and their progeny,
the operator's first option is to showthat it was at |east as
probabl e as not that no protected activity occurred or that
protected activity played "no part"™ or "no substantial or
notivating part” in the decision to take adverse action. If the
operator succeeds in placing the evidence in equi pose or in
negati ng by a preponderance of the credible evidence the prima
facie case he will prevail.(Footnote. 1)

If, on the other hand, the operator is not content to rest
on his rebuttal case he may proceed to attenpt to show
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that, at worst, his notives were mxed and that he would in any

event have taken the adverse action for conplainant's unprotected
activity alone. This, the so-called affirmative defense route,

requi res under the Court's and the Comm ssion's precedents
assunption of a burden of both production and persuasion. (Foot note. 2)

The operator suggests the way may still be open to apply the
Texas Department of Conmunity Affairs v. Burdine, 450 U S. 248
(1981), test, as the court did in the first Boich case, 704 F.2d
275. (Footnote.3) Under this test first devised for Title VIl cases
the operator has only a burden of production sufficient to raise a
qgquestion of fact as to the true notive for the adverse action
Conpl ai nant then has the burden of showi ng that "but for" the
protected activity he would not have been di scharged. WIllians v.
Boorstein, 663 F.2d 107, 117 (D.C.Cir.1980). This is not,
however, the prevailing view under the NLRB Act or the M ne Act.

Under the prevailing view, it is necessary that the operator
show t hat assumi ng wi t hout concedi ng he entertai ned an unl awf ul
noti ve he nevertheless had a lawful or legitimate notive and this
noti ve was standi ng al one sufficient cause for the adverse
action. This show ng he nmust nmake by a preponderance of the
evidence. If the operator does not nmake a persuasive show ng as
to this or if the conplainant shows the dual notive was a nere
pretext the enpl oyer or operator does not carry his internediate
burden of persuasion and conpl ai nant prevails. Thus, the burden
in the case of the dual or mxed notive defense is on the
operator to disentable his notives and nmake a persuasi ve show ng,
i.e. a showing by a preponderance of the evidence that despite
his illegal notive the adverse action would have been taken for
the perm ssible notive al one.

Once the operator neets his burden of production and at
| east arguably his burden of persuasion, the conplainant in
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order to ensure that he carries his ultimte burden of persuasion
may also "attenpt to refute [the] affirmative defense by show ng
that he did not engage in the unprotected activities conpl ai ned
of , that the unprotected activities played no part in the
operator's notivation, or that the adverse action would not have
been taken in any event for such unprotected activities alone.”
Robi nette, supra, n. 20. This reformulation of the ultimte
burden of production and persuasi on adopts "both the "in any way'
and "but for' tests" and underscores the fact that the ultimte
burden al ways rests with conpl ai nant. Pasul a, supra at 1010. The
di fference between the Court's tacit rejection of the "but for"
test in NLRB cases and the Commission's nelding of the two tests
for the Mne Act is, as this case denonstrates, of little
practical consequence as under either test the ultimte burden of
persuasi on rests with conpl ai nant. (Foot not e. 4)

It was in this sense that | found that the evidence did not
refute and therefore did not support a finding that "but for" the
clained protected activity M. Lucas would not have been
di scharged but to the contrary that the preponderant evidence
showed M. Lucas would in any event has been di scharged for his
unprotected activities al one. Bench Decision Findings 9, 10.

Il
Wth respect to the claimof disparate treatnment, | note
that, as | found, the two contract niners present when the
vi ol ati on occurred shared responsibility for the hazard
created. (Footnote.5) As the Conm ssion has noted, however, neither
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it nor its trial judges "sit as a super grievance or arbitration
board nmeting out industry equity. Once a proffered business
justification is not plainly incredible or inplausible, a finding
of pretext is inappropriate.” Secretary ex rel Chacon v. Phel ps
Dodge, 2 MSHC 1505, 1511 91981), rev'd on ot her grounds, sub.

nom Donovan v. Phel ps Dodge, 709 F.2d 86 (P.C. Cir.1983); Haro v.
Magma Copper, 2 MSHC 1897, 1898-99 (1982).

Further, as M. Lucas acknow edged, it is perm ssible for
managenment to hol d supervisory enpl oyees to a higher standard of
responsi bility and accountability than hourly enpl oyees. Conpare,
Dickey v. United States Steel, 2 MSHC 2168, aff'd., sub. nom
Di ckey v. FMSHRC, 3 MBHC 1233 (1984). | took into account the
claimof disparate treatment in weighing the bona fides of the
operator's claimthat Lucas woul d have been di scharged whet her or
not his protected activity played a part in the decision. Upon
further analysis | am persuaded that M. Meadows, the m ne
superintendent who nade the final decision, did so because he had
a good faith, reasonable belief that Lucas was the foreman
responsi ble for the nipping cable hazard, that it was a life
t hreateni ng hazard, and that, rightly or wongly, Lucas in his
pani c over the matter, tried to fabricate an alibi. | amalso
per suaded by the contenporaneous, corroborating physica
circunstances that it would have been inpossible to operate the
dust buggy without using the nipping cable. M. Meadows chose to
believe, and | submit on the basis of what he knew, quite
rightly, that M. Lucas was on the track entry after 2:00 a. m;
that he was, in fact, the last mner to | eave the track entry
that norning; and that in doing so he so concentrated on hel ping
the two contract nminers get the derail ed dust buggy back on the
tracks he forgot to renove the unfused nipping cable fromthe
trolley wire.

There is no gainsaying the fact that M. Lucas' imediate
supervisor, Harry Stover, the third shift mne foreman, was a
harsh tasknmaster who rode Lucas unnercifully and unfairly.
Despite the fact that he was responsible for hiring Lucas, Stover
i medi ately took a strong personal and job-related dislike to
Lucas for the latter's nore rel axed style of workforce
managenent .

Stover was a hard driver who | ooked upon Lucas as a soft
touch for his work crews--inclined to give themtoo many work
breaks and disinclined to drive themto the point of exhaustion
over hard physical tasks. Lucas was truly the hamin the sandw ch
and in a no-win position
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bet ween Stover's unceasi ng demands for productivity and the
contract mners' pleas for sone consideration in the perfornmance
of the hard physical |abor demanded.

As the record shows, between the tinme Lucas was hired to
work in February 1982 until he was fired in August the two nen
engaged in several verbal altercations over how various tasks
shoul d be perforned and how long it should take to acconplish
them Only one of these, the crib block incident on April 20,
1982, involved arguably protected activity that resulted in an
unsati sfactory work warni ng. However, as | have found, and now
confirm the safety related activity occurred before the cribs
arrived and did not, at least in ny judgnment, play a part in
Stover's decision to issue the warning for failure to set enough
cribs after they arrived on the section and before the shift
ended.

The other incidents that resulted in the issuance of
unsati sfactory work warni ngs occurred on March 16 and July 16,
1982. (Foot not e. 6) These incidents did not involve any safety rel ated
activity. Nevertheless, they did show that Stover had a strong
anti-Lucas ani nus.

The incidents of April 8, May 8, May 21 and June 3 arguably
i nvol ved safety related activity but did not result in any overt
adverse actions by M. Stover. M. Lucas admtted he made no
protest to Stover or anyone el se in nanagenment with respect to
the unsafe mning practices he allegedly participated in on May 8
and May 21, 1982. The April 8 incident involving Stover's refusa
to furni sh comuni cati ons or transportation to Lucas and his crew
may have stirred Stover's personal resentnent toward Lucas but
did not denmonstrate a pervasive or even transitory anti-safety
ani mus. The claimthat Stover harbored resentnment over the Apri
8 incident until he could find an excuse, as he allegedly did so
April 20, to issue an unsatisfactory work warning is, | find,
specul ati ve and unsupported by a preponderance of the credible
evi dence.

Taken as a whol e conpl ai nant's evi dence shows a pattern of
conduct on the part of Stover that boded ill for Lucas' job
security, but, as | find, this did not stemfrom Lucas
cl aimed concerns for safety. These concerns, while
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real, were, in ny opinion, exaggerated to neet the needs of
advocacy and the exigencies of a hard case. Many activities in an
underground coal mne involve the weighing of risks, the exercise
of judgnent, and soneti mes heated di sagreenments over what risks
are or are not acceptable. Oten the law or the collective
bar gai ni ng agreenment will, when viewed in hindsight, provide a
bright |ine between acceptabl e and unacceptabl e risks. Just as
often, however, in the heat of the nonment and with the pressure
to act the line is blurred if not entirely illusory.

Honest, even if heated, disagreements between two forenen
over what risks are or are not acceptable is not probative of an
anti-safety aninmus on the part of managenment. Nor is every
di spute over productivity versus safety, w thout nore, evidence
that a discharge for unprotected activity was ineradicably
tainted with an anti-safety ani nus

VWhen supervi sory personnel |ose respect and confidence in
one anot her soneone has to go. Unfortunately, as in other spheres
of life, it is usually the subordinate who is, rightly or
wrongly, nmade the scapegoat. | find it a matter of regret that
Lucas did not have self-confidence enough to break the iron vice
by going over Stover's head. Only two nonths after he was hired
he knew he had two strikes against himand that unless he
succeeded in calling Stover's hand before Meadows his job
security was in jeopardy. Lucas passed up his chances on My 8,
May 21 and June 3 to make, if he could, a clear and convinci ng
record of Stover's and nanagenent's clainmed anti-safety ani nus.
The breaker post incident of June 3 denobnstrated, of course, that
Lucas could be wong and Stover right over a disputed safety
issue with no attenpt by Stover to retaliate. Further, Lucas was
just plain wong in attributing the August 10 rail runner
i ncident to Stover. The cont enporaneous record showed that Stover
was on vacation at that tine and at the tine of Lucas' discharge
on August 13, 1982.

Consequently, even if | inpute to top nanagenent all of
Stover's anti-Lucas aninus | cannot find that this was the
functional equivalent of an anti-safety aninmus. Rightly or
wrongl y, managenent including the m ne superintendent, M.
Meadows, was convi nced that Lucas was a poor supervisor and that
his work history and Stover's evaluations, as reflected in his
progressive discipline file, made hima candidate for early
renoval . Bradley v. Belva, 2 MSHC 1729, 1736 (1982).
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This is the background agai nst whi ch one nmust wei gh Meadows'
statenment that Lucas woul d not have been di scharged for the
ni ppi ng cabl e viol ation al one. Meadows, | find, was being
perfectly candid. Few, if any, miners are ever discharged for
committing safety or health violations. The tradition anong both
managenent and | abor, with the acqui escence of MSHA, is that by
and large mners are not to be disciplined for even serious
safety violations.

I have no doubt that if Lucas had been a highly regarded
menber of the managenent team such as Stover, he would not have
been di scharged for the nipping cable violation.(Footnote.7) But,
as Meadows testified, Lucas' record was agai nst him and, worst of

all, Meadows believed he tried to fabricate an alibi that was so
transparently fal se that Meadows woul d have put his own
reputation in jeopardy if he had accepted it. | believed M.

Meadows when he testified that Lucas was not di scharged for the
safety violation alone, but for that plus his poor performance
record and, nost inportantly, for his attenpt to di ssenble over
the ni pping cable incident. On the record considered as a whol e
therefore, I amconpelled to conclude and affirmthat Lucas was
di scharged for unprotected activity alone and that retaliation
for protected activity played no substantial part in the decision
to effect the adverse action

Accordingly, it is ORDERED that the tentative decision of
August 9, 1984, a copy of which is attached hereto and
i ncorporated herein, as supplenented by this Oder be, and hereby
is, ADOPTED and CONFI RVED as the final disposition of this
matter.

Joseph B. Kennedy
Admi ni strative Law Judge

S
Foot notes start here: -

~Foot not e_one

11 found, and I hereby confirm that the operator succeeded
in showi ng that protected activity played "no substantial part”
in the decision to discharge. Bench Decision, Finding 6.

~Foot note_two

2 This accords with the NLRB's Wight Line test as approved
by the Suprenme Court in Transportation Managemnent.

~Footnote_t hree

31t is inportant to recognize that in Transportation
Managenment the Suprene Court did not establish a rule of its own
for the allocation of the burden of proof in NLRB cases. It
nmerely accorded "deference"” to the rule established by the Board.



It islikely that it would accord the same deference to the
Commission's rule which differs somewhat fromthat of the NLRB

In Burdine, on the other hand, the Court established a rule to be
followed by the Article Ill courts in deciding Title VII cases.

~Foot not e_f our

4 VWil e Pasula and Robinette outline the order and
al l ocation of proof as a three-stage process, it is clear that
the actual presentation of evidence does not contenplate a
trifurcated trial, but sinply sets forth the proper nethod of
anal ysis after the relevant evidence is before the trial judge.
Evi dence relating not only to the conplainant's prinma facie case,
but also the operator's articul ated nondi scrim natory reason and
t he conpl ai nant's denonstration of pretext, is, as it was in this
case, frequently presented during the course of the conplainant's
case in chief. Simlarly, the evidence presented by the operator
inits case in chief will alnost always, as it did in this case,
contain evidence directed at refuting the conplainant's
assertions of pretext, as well as evidence to support the claim
of unprotected activities and again as in this case, evidence to
attack the prima facie case.

~Footnote_five

5 BEvidence of disparate treatnment may be used either to
support a prima facie case or to refute a dual notive defense.
VWalter A. Schulte, supra.

~Foot not e_si x

6 The March 16 incident involved a verbal warning for
letting the work crew quit early. The July 16 incident involved a
witten warning for failure to acconplish the tinmely installation
of a car spotter.

~Foot not e_seven

7 1 note in passing that anong Stover's | ess endearing
qualities was his stubborn refusal to admit, in the face of
overwhel mi ng evi dence, that the use of unfused nipping cabl es was
a conmon practice in the Harris No. 1 M ne.



~399
APPENDI X

TENTATI VE DECI SI ON
I find a preponderance of the credible evidence shows:

1. That Roy Lucas, James Taylor, and Jennings Harrison
were jointly and severally responsible for | eaving the nip cable
energi zed between shifts on August 12, 1982.

2. That the condition created a serious hazard of shock
burn, or electrocution to other m ners.

3. That under Eastern's progressive disciplinary policy,
the creation of this hazard was just cause for the discharge of
one or all of those responsible.

4. That the discharge of Roy Lucas on August 13, 1982, for
the role he played in creating the nip cable hazard did not
vi ol ate any rights guaranteed hi munder Section 105(c) of the
M ne Safety Law.

5. That the activity for which Roy Lucas was discharged
was not protected by the Mne Safety Law

6. That none of M. Lucas' clains of protected activity
notivated the decision to term nate his enpl oynent.

7. That M. Lucas woul d have been di scharged for the nip
cabl e incident, despite any previous protected activity because
the nip cable incident was, standing alone, just cause for his
di schar ge

8. That the notive for M. Lucas' discharge was not
tainted or rendered unlawful by any intent to retaliate for any
of his protected activity.

9. That the evidence does not support a finding that but
for the clainmed protected activity M. Lucas would not have been
di schar ged
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10. That on the contrary, the preponderant evidence shows that
M. Lucas would, in any event, have been discharged for his
failure to prevent the hazard occasioned by the energized ni pping
cabl e.

11. That while the unsatisfactory work warni ng of Apri
20, 1982, involved protected activity, that activity did not play
a part in managenent's decision to issue the warning. | agree
that in issuing the warning managenent failed to take into
account the roof hazard that M. Lucas addressed prior to the
time the cribs arrived. | also agree that M. Lucas' reluctance
to short circuit the ventilation systemwas justified, even if
the diversion of the air, as it turned out, did not adversely

affect ventilation at the face. | amnot in a position to second
guess managenent's finding that M. Lucas failed to acconplish
enough work on the cribs. | aminclined to the view that

managenent' s deci sion was on bal ance unjustified. Even so, this
war ni ng was not the deciding factor in the decision of August 13,
1982, to term nate M. Lucas.

12. The single predom nate notive for the term nati on was
the nip cable incident. Thus while there was nanagenent ani nmus
toward M. Lucas, it stemed, rightly or wongly, fromhis
percei ved performance deficiencies and not fromsafety
conpl ai nts.

13. Accordingly, it is ordered that the conplaint be, and
hereby is, dism ssed.



