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Appear ances: Rafael Alvarez, Esq., Ofice of the Solicitor
U S. Department of Labor, Chicago, Illinois,
for Petitioner;
J. Hal bert Whods, Esq., Des Plaines, Illinois,

for Respondent.
DEC!I SI ON
Bef or e: Judge Steffey

Pursuant to a notice of hearing dated Novenber 28, 1984, a
hearing in the above-entitled proceedi ng was held on January 15
and 16, 1985, in Chanpaign, Illinois, under section 105(d), 30
U S.C. 0815(d), of the Federal Mne Safety and Health Act of
1977.

The proposal for assessnent of civil penalty filed by the
Secretary of Labor sought to have civil penalties assessed for a
total of six alleged violations of the mandatory heal th and
safety standards. The parties presented evidence with respect to
four of the alleged violations and entered into a settlenment
agreement with respect to two of the alleged violations. After
the parties had conpleted their presentations of evidence with
respect to each of the contested violations, | rendered a bench
deci sion, the substance of which is hereinafter given along with
the citations to the record where each bench deci sion appears in
the transcript. The parties' settlenment agreenent is discussed
under a separate heading at the end of the decision

CONTESTED | SSUES
Citation No. 2323513 7/25/84 075.503 (Exhibit 1) (Tr. 89-102)
The first alleged violation in this proceedi ng was cont ai ned
in Ctation No. 2323513 which alleges a violation of 30 CF.R 0O

75.503 in that a 14 BU | oadi ng machi ne, Serial No. 9208, Approval
No. 2F1532A-8, contained four openings in
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excess of .007 inch between the box and the light swtch

i nvolving a step flange. There was al so one opening in excess of

. 004 inch between the cover and the main controller panel
Additionally, there was an opening in excess of .004 inch between
the cover and the main controller panel

I shall nake sonme findings of fact pertaining to this
viol ation.

1. The | oadi ng nmachi ne cited was situated about five
crosscuts fromthe working face at the tine the inspector checked
its permssibility. The | oadi ng machi ne was parked and was not
bei ng used actively at the tinme the inspector made his
exam nation. The inspector nevertheless cited the excessive
openings in the various conmpartnments as being in violation of the
perm ssibility standard because it was his belief fromtalking to
the mners on this section that the |oading machine is fromtine
to time taken inby the |last open crosscut to be used for cleanup
pur poses, even though he agreed that Zeigler had converted from
conventional mning to continuous mning for the entire No. 5
M ne and that the | oading machi ne was therefore not used in the
normal m ning process.

2. The Secretary of Labor's counsel presented as a wtness,
in addition to the inspector, the UMM safety committeeman who
traveled with the inspector in this instance, and he al so
testified that he is aware of having seen | oaders used inby the
| ast open crosscut for cleanup purposes even though he al so
testified that Zeigler has converted to a continuous m ning
machi ne operation. The safety committeenan testified that he had
not personally seen the | oader cited in this particular instance
being at the face of the No. 4 Unit which is here invol ved, but
he was of the opinion, based on statenments nmade by ot her m ners,
that the | oading machines on all units were taken to the face
fromtime to time and used for cleanup purposes.

3. Respondent presented as a witness the conpany's safety
i nspector who traveled with the MSHA inspector in this instance,
and Zeigler's witness testified that the No. 2 Unit, and the No.
3 Unit to a certain extent, were wet and frequently have a
fireclay bottom which nmakes the surface of the mine floor very
unstabl e so that the | oadi ng machi nes on those units have to be
taken to the face and used for the purpose of cleaning up nud so
that the mne floor can be nade stable enough for the continuous
m ni ng machi ne to be taken fromone place to another. Zeigler's
wi t ness, however, was not absolutely sure that the | oader on the
No. 4 Unit here involved is never taken to the face. It was his
opi nion as a section foreman, which position he holds at the
present tine, that it would be unwise to bring the |oading
machine to the face sinply for
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ordi nary cl eanup purposes for the sinple reason that it creates
hazards in the formof trailing cables and general confusion and
addi ti onal personnel at the face, so that in his opinion, if the
unitrak (or scoop), which is normally used to clean up at the
face, should be unavail able or inoperative on a given occasion

he woul d propose bringing in another unitrak rather than bringing
up the | oadi ng machi ne for cl eanup purposes.

| believe that those findings cover the essential points
made by the two parties. The section which is alleged to have
been viol ated, nanely, section 75.503, provides that "[t]he
operator of each coal mne shall maintain in permssible
condition all electric face equi pnent required by [O075.500,
75.501, 75.504 to be permissible which is taken into or used inby
the | ast open crosscut of any such mne."

Counsel for Zeigler concentrated his argunent on the |ast
portion of that section which provides that equi pnent has to be
kept perm ssible "which is taken into or used inby the [ ast open
crosscut of any such mne." The operator's counsel states that
i nasmuch as Zeigler had converted from conventional m ning
equi prent to continuous mning equi pnent, that the | oading
machi nes on each section or unit were there sinply because they
were | eft over fromthe conventional type of mning, and that
while they were kept in conpliance with section 75.1725, which
only requires that equi pment be kept in a nmechanically safe
operating condition, that they were not kept for the purpose of
bei ng used in the production of coal. He therefore clained that
since the | oaders were not going to be used inby the [ ast open
crosscut, they did not have to be maintained in a permssible
condition in conpliance with section 75.503. He al so stressed the
fact that the testinony of no witness really shows that he
personal ly had seen the | oadi ng machine involved in this instance
bei ng used inby the | ast open crosscut on the No. 4 Unit.

The Secretary's counsel has enphasized, on the other hand,
that there is testinony by all three witnesses to the effect that
| oadi ng machi nes are used in sone instances inby the |ast open
crosscut in the No. 5 Mne and that there is no certainty that
t he | oadi ng machine on the No. 4 Unit would never be used inby
the | ast open crosscut. It follows, of course, that if the
| oadi ng machine is used inby the | ast open crosscut, it would
have to conply with section 75.503 by being pernissible.

| have noted that respondent's wi tness endeavored to sustain
Zeigler's position with respect to the fact that these |oading
machi nes were kept in a safe operating condition in the sense
that they were inspected and made safe fromthe standpoint of
havi ng good brakes and not having sone defective nechani cal piece
that mght create a hazard, but he tried
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to distinguish that kind of safety fromthe electrical type of
safety which is associated with the possibility of creating a
spark in the mne atnmosphere at a tinme when there i s nethane
present in an expl osive concentration. It is possible to nmake
that distinction; that is, that a piece of mning equipnent not
taken inby the | ast open crosscut nerely has to be in safe
operating condition nechanically, but does not have to be
maintained in a fine state of repair with respect to joints and
openi ngs where el ectrical sparks may cause an explosion in the
presence of nethane.

The Conmi ssion has decided a case very simlar to this one.
In Sol ar Fuel Co., 3 FMSHRC 1384 (1981), the Conm ssion reversed
an adm nistrative | aw judge' s deci si on because he had vacated two
citations alleging violations of section 75.503 based on findi ngs
that a continuous m ning machi ne and a roof-bolting machi ne were
out by the | ast open crosscut. The facts showed that the equi pnent
was out by the | ast open crosscut when the citations were witten,
but m ning had been done on the day the citations were witten.
The adm nistrative | aw judge had interpreted section 75.503 to
requi re that equi pnent actually be taken inby or used inby the
| ast open crosscut. The Conmi ssion said that the judge had used
t he past tense, whereas the regul ations are couched in terns of
the present tense. The Commi ssion said that all that needs to be
shown is the intention of taking equi pnent inby the |ast open
crosscut. The Conmi ssion said that the enphasis is not on where
the equi pnent is located at the time of the inspection, but
whet her the equiprment will be taken inby the | ast open crosscut.
The Conmi ssion further noted that the purpose of permissibility
standards is to assure that equipment will not cause a mne
expl osion or a fire. The Comni ssion said that section 75.503
applies not only to equi pnent taken inby the |ast open crosscut
when i nspected but also to equi pnent which is intended to be or
is habitually taken or used inby the | ast open crosscut even if
the inspection actually occurs outby the | ast open crosscut.

The Conmi ssion also held in U S. Steel Mning Co., Inc., 6
FMSHRC 1866 (1984), that four bolts missing in attachment of a
lens in a headlight assenbly was a significant and substanti al
vi ol ati on even though at the tinme the violation was cited, there
was an indication that there was adequate ventilation and no
nmet hane was present in explosive quantities. Al so the Conm ssion
in that case noted that U. S. Steel had failed to present any
evi dence in support of its argunment that nethane in a headlight
had never caused an expl osion

| believe that the Sol ar case deci ded by the Conm ssion
could be used in support of Zeigler's argunment in this case
because in that instance it appears that the evidence supported
the argunment that those pieces of equipnment were from
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time to time, and certainly were intended to be, used inby the

| ast open crosscut, whereas in this instance, the testinony
fairly well supports the conclusion that this particul ar | oading
machi ne woul d not be taken inby the |ast open crosscut.

O her portions of the Commission's decision in the Sol ar
Fuel case, however, enphasize that the purpose of the standard is
to assure that equipment will not cause a fire or explosion, and
| believe that one could al so conclude fromthe testinony that
there is at least a possibility that a section foreman, in his
desire to clean up coal, even on the No. 4 Unit, mght take the
| oadi ng machi ne i nby the | ast open crosscut and use it.

If Zeigler's personnel are only inspecting that | oading
machi ne for the purpose of making sure that it is mechanically
safe, and if the section forenman should not be aware of that
fact, there is a possibility that he m ght have that piece of
equi prent taken to the face and used w thout having his
el ectrician check the permissibility just prior to taking it inby
the | ast open crosscut. Therefore, | think that the intention of
the regulation is that if there is a piece of equi pnent on the
section, which on some units is taken inby the |ast open
crosscut, and which in sone possible situation prevailing in the
No. 4 Unit, could be taken inby the | ast open crosscut and used,
| think that it ought to be maintained in pernissible condition
under section 75.503. Consequently, | find that a violation of
section 75.503 occurred.

Havi ng found that a violation occurred, | amrequired to
assess a civil penalty under the six criteria. The parties have
stipulated to sone facts which enable me to deal with sonme
criteria.

First of all, as to the size of the operator's business, it
has been stipulated that the No. 5 M ne produces about 303, 000
tons of coal per year and that Zeigler produces at all of its
m nes approxi mately 1,625,000 tons of coal per year. Those
production figures support a finding that Zeigler is a large
operator and that penalties should be in an upper range of
magni tude to the extent that they are determ ned under the
criterion of the size of respondent's business.

As to the criterion of whether the paynment of penalties
woul d cause the conpany to discontinue in business, the parties
have stipul ated that payment of penalties would not cause Zeigler
to discontinue in business. Therefore, no penalty determ ned
under the other criteria needs to be reduced under the criterion
t hat paynent of penalties would cause the operator to experience
adver se econom ¢ hardshi p.
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The next criterion is whether the operator denonstrated a
good-faith effort to achieve rapid conpliance once the violation
had been cited. The facts show that the inspector issued the
citation at 10:00 a.m and he provided that the violation should
be corrected by 10:00 p.m He wote an action to term nate at
8:00 p.m finding that the perm ssibility standard had been
conplied with. Consequently, Zeigler showed a good-faith effort
to denonstrate rapid conpliance because it corrected the
viol ation before the time given by the inspector had expired.
Therefore, no portion of the penalty should be assessed under
that criterion.

The Secretary's attorney presented as Exhibit 9 a list of
previ ous viol ations which have occurred during the |ast 24 nonths
at No. 5 Mne, and that exhibit shows that there have been 31
previous violations of section 75.503. Unfortunately, nmany of
themwere just immediately prior to the occurrence of the
viol ation here involved. There were two violations on July 24,
1984, which was the day before the one cited in this instance,
that is, July 25, 1984. There was another one on July 17, another
on July 16, another on July 11, three on July 10, and two on July
9. There were 10 violations in July prior to July 25. The
| egislative history of the Act, S.REP. NO 95-181, 95th Cong.
1st Sess. 43 (1977), made the foll owi ng comments about history of
previ ous viol ations:

In evaluating the history of the operator's violations
in assessing penalties, it is the intent of the
Conmittee that repeated violations of the sanme
standard, particularly within a matter of a few

i nspections, should result in the substantial increase
in the amobunt of the penalty to be assessed. Seven or
ei ght violations of the same standard within a period
of only a few nonths should result, under the statutory
criteria, in an assessnent of a penalty several tines
greater than the penalty assessed for the first such
vi ol ati on. (Foot not e. 1)

According to Exhibit 9, which lists the previous violations,
many of the violations of section 75.503 were classified as
nonserious and were given single penalty assessnents of $20 each
as provided for in 30 CF.R [100.4. The ones, however, that |
referred to above as i medi ately preceding the one here invol ved,
were considered to be "significant and
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substantial."(Footnote.2) One of those was assessed at $147 and
anot her one for $98. The first significant and substantial penalty
shown on Exhibit 9 in July was $147, so if the intent of Congress is
taken into consideration, | should increase the penalty in this

i nstance by roughly $300 under the criterion of history of

previ ous viol ations.

The fifth criterion is whether the operator was negligent in
bringi ng about the violation. The inspector was of the opinion
t hat noderate negligence was associated with the violation, but
that is a little nore severe evaluation than the evidence, taken
as a whol e, supports. The Conmi ssion held in Penn Al egh Coa
Co., 4 FMBHRC 1224 (1982), that a judge is not bound by the
i nspector's or the witnesses' opinions as to negligence, but that
it is his responsibility to draw | egal conclusions fromthe
evi dence considered as a whole. Consequently, if | consider all
the facts showi ng that Zeigler had converted to a continuous
m ni ng machi ne operation and did have the feeling that it could
use a | oading nmachine on a section outby the | ast open crosscut
wi thout maintaining it in a perm ssible condition, and apparently
it didintend to use this particular piece of equipnment outby the
| ast open crosscut, | think that we could consider negligence to
be zero in this instance because Zeigler did have an intent to
avoid a serious situation and did think that it was in conpliance
with the permssibility section. For that reason, | find that no
portion of the penalty should be assessed under the criterion of
negl i gence.

The final criterion to be considered is gravity. Wile the
Conmi ssion has indicated that a judge nay take into consideration
what m ght have happened if a condition is not corrected so that
a piece of equipnment is continued to be used until a violation
does result in injury, | believe in this instance that that woul d
be sonewhat unfair to the operator because there was no intent on
the No. 4 Unit to take this |oading machine inby the [ast open
crosscut, and if the conmpany's intention had been carried out so
that this machi ne was never taken inby the | ast open crosscut, no
one woul d have been exposed to a serious hazard. On the other
hand, if this violation had resulted in equi prent being used inby
the | ast open crosscut in a nonpermssible condition, there
woul d, of course, have been the possibility that nethane m ght
exist in a sufficient concentration to cause an expl osion. The



~459

possibility of occurrence of mne disasters is always sonething
that each section foreman and each nminer has to work in [ight of
at all tines.

For the aforesaid reasons, | find that there was at |east a
noder ate anount of gravity associated with having a piece of
equi prent on the section which was not perm ssible. Consequently,
under the criterion of gravity, a penalty of $100 is reasonabl e.
As | indicated above, a penalty of $300 should be attributed to
the criterion of history of previous violations. Wen that anount
is added to the penalty of $100 assessed under gravity, a tota
penal ty of $400 shoul d be assessed for the violation of section
75.503 alleged in Ctation No. 2323513 dated July 25, 1984.

Ctation No. 2323515 7/25/84 [0075.503 (Exhibit 3) (Tr. 164-170)

The next citation which was contested by the operator in
this proceeding is No. 2323515 alleging a violation of section
75. 503 because the shuttle car on the No. 4 Unit was not
mai ntai ned in a perm ssible condition. The specific alleged
violation pertained to the headlight on a shuttle car. The |lens
was not secured to prevent it fromconmng off the Iight, the
screw retai ner was broken, and the | ocking device was not in
proper condition. A lens retainer cover was inproperly assenbled
and | ead seals were not pressed to make the | ens cover
perm ssi ble. The pertinent factual circunstances will be set
forth in the follow ng findings:

1. The inspector testified that at the tine he cane on the
section to check the permssibility of the shuttle car, it had
been tagged and | ocked out and was in the process of being
repai red by the mechanic on the section. The inspector discussed
the mechanic's instructions received fromhis section foreman and
was advi sed that the nechanic had been asked to repair a panel on
the shuttle car and also a different headlight fromthe one cited
by the inspector. The inspector indicated to the nechanic that he
woul d exam ne the remai ning portions of the machine to see if it
was otherwi se within the provisions of section 75.503 as to
perm ssibility. The nechanic consented to that arrangenent. The
i nspector continued with his inspection and cited the violation
whi ch has been descri bed above.

2. The UMM safety comm tteeman testified that he heard the
same conversation between the nmechanic and the inspector which
has been discussed in finding No. 1 above. He and the inspector
both agreed that the shuttle car and its trailing cable were
warm That warnth indicated to themthat the shuttle car had been
used shortly before the repairs had been instituted.
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3. Zeigler's safety director, who al so acconpani ed the
i nspector, testified that he had been told by the section forenman
that the nechanic was working on the shuttle car to repair sone
perm ssibility violations or problens which had been di scovered
on the mdnight to eight shift. The information that those
repairs needed to be done had been referred to the section
foreman on the day shift. The day shift foreman had instructed
the mechanic to nmake the repairs which had been di scovered on the
m dni ght shift, and the mechanic was told to check the entire
shuttle car for permissibility before it was put back into
servi ce.

4. The inspector was recalled for exam nation, and he
further explained that he had had a conversation with the section
foreman after he came out of the mine. That conversation occurred
on the surface of the mne, and at that tine the section forenman
indicated to the inspector that he did not think the inspector
shoul d have cited the permissibility violation pertaining to the
ot her headlight because the section foreman said, "W were going
to correct all those things before the equi pmrent was put back
into service." The inspector said that he had not been so advised
by the nechanic. Therefore, he felt that he was justified in
having cited the violation. The inspector indicated, however,
that if the mechanic had told himthat he intended to i nspect the
entire shuttle car for permssibility before it was put back in
service, he woul d have asked the nechanic to advise hi mwhen he
had fini shed worki ng on the nmachi ne and had fini shed checking it
for permissibility, and that the inspector would then have nade
his exam nation for permssibility.

5. One other point that the inspector nade during his
initial testinmony was that he had exam ned the shuttle car for
permssibility while it was being worked on by the nechanic so
that his inspection would not cause the nachine to be out of
operation for an additional period of time over and above the
time that it was out for the repairs and exami nation by the
mechani c. The inspector thought that his inspection performed
while the shuttle car was out of service was to Zeigler's benefit
because it enabled the shuttle car to be placed into productive
operation for a greater period of time than it could otherw se
have been used.

I think those are the pertinent facts that were devel oped.
Zeigler's attorney has noved that the citation be vacated because
t he conpany was doing all it could to see that its equi pnent was
perm ssible at the tinme the inspector made his exam nation of the
shuttle car, that the equi pnent was tagged and | ocked out and was
not being used, and that he does not think that the inspector
should be permitted to exam ne a piece of equipnment and cite
violations at the sanme tinme the conpany is in the process of
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correcting existing violations of which the conpany had know edge.

The Secretary's attorney has argued, on the other hand, that
Zeigler's representative did not make clear to the inspector that
t he mechani ¢ had been given instructions to check other aspects
of permissibility before the machine was put back into operation
and that Zeigler's failure to bring those matters to the
i nspector's attention was the cause of the inspector's going
ahead with the exam nation at the tinme he perforned it.

Counsel for Zeigler cited a case decided by the forner Board
of M ne Qperations Appeals in Zeigler Coal Co., 3 |IBMA 366
(1974), in which the Board held that inspection of equipnent
shoul d not be performed when equi pment is being repaired and is
out of service. The Board made a simlar ruling in Plateau M ning
Co., 2 IBMA 303 (1973), and, so far as | know, the Conm ssion has
not overruled either of those Board deci sions.

It seenms to nme in this instance that there is enough
equi vocation in the testinony to support Zeigler's argunent. The
conpany's witness seens to be certain of the fact that the
section foreman had instructed the nechanic to conplete not only
the repairs that he was performng but to performa conplete
perm ssibility check before the equi prent was put back into
service. It is also a fact that the inspector agreed that the
section foreman had talked to himafter the shift had ended and
had expressed a belief that the inspector should not have witten
this particular citation because it was the section foreman's
intention to have all the permssibility matters corrected on the
machi ne before it was put back into service.

The inspector thought he had a basis for having gone ahead
with the inspection in this instance, but this type of confusion
and doubt could, of course, as the inspector indicated, have been
elimnated sinply by the inspector's telling the nmechanic and the
section foreman to | et himknow when they had stopped working on
t he equi pnent and not to use it until he could have a chance to
check it because he had come there on that day to nmake a
perm ssibility exam nation

I think in this instance that there was anple indication
that the shuttle car would not be used until all of the
perm ssibility aspects of it had been exam ned. The facts support
Zeigler's argunent that this particular inspection should not
have been nade until the conpany had been afforded an opportunity
to finish its work on the equi prent. Therefore, the order
acconpanying nmy decision will vacate Ctation No. 2323515.
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Ctation No. 2323517 7/25/84 0075.316 (Exhibit 5) (Tr. 238-249)

The next contested violation in this proceeding is a
violation of section 75.316 alleged in Gtation No. 2323517. The
citation states that Zeigler had not conmplied with its approved
ventilation and dust control plan because on July 27, 1984, only
23 of the water sprays on the continuous mning machi ne were
operational when the inspector made his exam nation of that
machi ne. Paragraph 1 on page three of the Ventilation Plan, which
is Exhibit 7 in this proceeding, provides that 25 of the 34
sprays on the machine are to be operational. The facts pertaining
to the alleged violation will be set forth as foll ows:

1. The inspector testified that the failure to have the
requi red 25 sprays operational indicated a high degree of
negl i gence because the conpany provided in its own ventilation
plan that it would have 25 of them operational, but he found only
23 to be operational. He pointed out that there are 34 sprays on
the machine and that the difference between the 23 that were
operating and the 34 that were on the machine indicates a
disparity of 11 that were not operating. He al so was of the
opinion that failure to have the 25 operational was a significant
and substantial violation because, over a long period of tine,
persons who were exposed to excessive respirable dust may
contract pneunoconi 0si s.

2. The UMM conmmitteeman, who was with the inspector
supported the inspector's belief that the violation was
significant because the sprays shoul d have been operational in
his opi nion. He al so enphasi zed the fact that one of the hoses to
the water sprays was broken, and that that woul d have a tendency
to lower the pressure to all of the sprays if the hose supplying
pressure to any one of them was broken

3. Respondent's safety director, who was acconpanying the
i nspector, did not see the continuous mning machine in
operation, and, therefore, could not state whether he agreed with
the inspector's belief that there was an excessive anount of dust
in the atnosphere at the tinme the machi ne was bei ng used. He did,
however, present as exhibits sone anal yses of respirable dust
sanpl es, and those all indicated that Zeigler had been successfu
at keeping respirable dust on the No. 4 Unit down to about 1
mlligraminstead of the 2 mlligrans that are permtted, and for
that reason, he did not think that the failure to have 25 sprays
operabl e, as opposed to 23, was a serious violation. There is no
testinmony to show that there was any | ess dust in the atnobsphere
after the violation was corrected than there was before the
violati on was corrected.
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4. Zeigler presented as a witness its Director of Safety
and Health, and his background shows that he had been invol ved
in sone of the early research in trying to devel op net hods t hat
woul d al l eviate the concentration of respirable dust at the
wor ki ng face of coal mines. His experience in that endeavor was
obt ai ned while he worked for MSHA or its predecessor, and he had
found through his experinentations that the main way to alleviate
respirabl e dust at the working face was the installation of a
scrubbing system That system was descri bed by both of
respondent's w tnesses as a sort of vacuum sweeper attachnent
which pulls air fromthe front of the continuous m ning machine,
and, in doing so, brings the dust associated with the cutting of
the coal into contact with | arge amounts of water so that the
dust is converted, along with the coal, into a slurry and thereby
reduces dust to such an extent that the original scrubbers had an
efficiency of about 73 percent even when there were as few as 13
or 14 water sprays in operation

5. Zeigler's Director of Safety and Health testified further
that the systembeing used in the No. 5 Mne is referred to in
the Ventilation and Control Plan as a Joy flooded bed type which
is much nore advanced and effective than the prototype which he
had used in the early research days of alleviating respirable
dust. The Joy fl ooded bed type of scrubber has an efficiency of
95 percent or greater. He stated that he had witten the
respirabl e dust plan which is in the record as Exhibit 7, and
that he had used a very conservative nunber of having 25 of the
34 sprays on the continuous mning machi ne in an operable
condition to allow for the fact that some of the sprays m ght not
be operational on a given day, and that in his opinion, unless
the sprays were reduced to 14 or |less, would there be any
l'ikelihood that the respirable dust on the No. 4 Unit would be in
excess of the 2 mlligranms required by the nandatory health and
saf ety standards.

| believe that those are the primary facts that were
devel oped in support and against the alleged violation in this
i nstance. The respondent's attorney has not denied that there
were only 23 of the required 25 sprays operable on the continuous
m ning machine at the time the citation was witten, and since
t he plan does provide for 25 sprays to be operational, |
natural ly nust conclude that a violation of section 75.316
occurred.

Zeigler's counsel does not contest the occurrence of the
violation, but directs his argunent to the fact that the
i nspector considered the violation to be "significant and
substantial,” and he argues that the citation should be nodified
to show del etion of the designation of "significant and
substantial.” As noted in footnote 2 above, the Conmm ssion held
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in the Consolidation case that an inspector nmay properly
designate a violation cited pursuant to section 104(a) of the Act
as being "significant and substantial” as that termis used in
section 104(d) (1) of the Act, specifically, that the violation is
of such nature that it could significantly and substantially
contribute to the cause and effect of a mne safety or health
hazard. The Conm ssion, as Zeigler's counsel pointed out in his
argunent, defined the term"significant and substantial” inits
Nati onal Gypsum case, 3 FMSHRC 822 (1981).

The Conmi ssion has enlarged upon its definition of
"significant and substantial"™ in the Mathies Coal Co. case, 6
FMSHRC 1 (1984), and also in the Consolidation case which | just
cited at 6 FMSHRC 189. In those two cases, the Conmi ssion
eval uated the definition in four steps. One is whether a
violation occurred. Two is whether the violation contributed a
measure of danger to a discrete safety hazard. Three is whether
there is a reasonable likelihood that the hazard contributed to
will result ininjury. Four is whether there is a reasonable
l'ikelihood that the injury in question will be of a reasonably
serious nature.

Counsel for Zeigler has argued that his testinmony shows that
there had not been a citation of the No. 4 Unit for a violation
of the respirable dust standards for an extensive period of tine
prior to the citing of this violation as to the nunber of sprays
in operation on the machine, and that the testinony of the safety
director at Zeigler's mne shows that there was no |ikelihood
t hat anyone woul d have been exposed to excessive respirabl e dust
as a result of the violation here invol ved.

The Secretary's counsel has argued that there is no
contradiction of the inspector's testinony or of the safety
conmitteenan's testinony that the required 25 water sprays were
i noperative, but he stressed primarily the negligence of the
operator in failing to have the water sprays operational

| have already indicated that a violation occurred, and
that, of course, takes care of the first step required to
consi der the designation of "significant and substantial” in the
citation. The second step is whether the violation contributed a
measure of danger to a discrete safety hazard. There is no doubt
that the testinony shows that there nmay be an increase in
respirabl e dust when water sprays are not working properly on a
conti nuous mning machine, and there is also a possibility that
an explosion may occur if all of the factors required for an
expl osion are in existence. The testinony enphasized the
possibility of igniting nmethane. Consequently, there is evidence
to support a finding that a discrete safety hazard is invol ved
which is either excessive respirable dust or the possibility of
an expl osi on of nethane.
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The third requirenment in the significant and substanti al
evaluation is whether there is a reasonable |ikelihood that the
hazard contributed to will result in injury. On that particul ar
requirenent, it appears to nme that Zeigler introduced evidence to
support a finding that there was not a reasonable |ikelihood that
the hazard in this instance would have resulted in injury.
Zeigler presented as Exhibit C information showi ng that there had
been no citation for a violation for a dust standard for about a
year prior to this citation

Zeigler's safety director also testified at length that the
primary method for controlling respirable dust, as well as dust
in any format the working face, was through the scrubber which
had been installed on the continuous m ning machi ne. The
dust-control plan itself shows that the prinmary neans of dust
control will be the scrubbing device attached to the continuous
m ni ng machi ne, and the manager of safety also stressed that in
t he basic research done to devel op these scrubbers, even 14 water
sprays were sufficient to keep the respirable dust bel ow a
concentration of 2 mlligrans. The inspector did not address the
efficiency of the scrubber versus the water sprays. Therefore, |
find that the fact that the conpany had operational only 23
sprays out of the 25 that were required was not such a violation
that it could reasonably be expected that the inoperable
condition of two water sprays woul d have been likely to have
caused an injury.

Finally, the fourth consideration is whether there is a
reasonabl e |ikelihood that the injury in question will be of a
reasonably serious nature. Here again, the evidence presented,
when it is examined inits entirety, will show that there was not
likely to be a reasonably serious injury in this instance. There
was certainly enough water from 23 operabl e sprays, taken in
conjunction with the scrubbers, to keep respirable dust down and
also to counteract the likelihood of ignition as a result of
nmet hane being present at the face.

Consequently, | believe that Zeigler's counsel has
successfully argued that the citation should be nodified to
elimnate the designation of "significant and substantial." A

violation of section 75.316 has been shown to exist, however, and
a civil penalty nust be assessed (Tazco, Inc., 3 FMSHRC 1895
(1981)). The Secretary's counsel has indicated that NMSHA proposed
a penalty of $206 in this instance, and that he believes that
there is enough negligence and enough gravity associated with the
violation to nerit a penalty of no |l ess than $206, whereas
Zeigler's counsel has indicated that if the designation of
"significant and substantial™ is elimnated fromthe citation
that a penalty of $20 woul d be appropri ate.
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In the previous discussion of assessing the penalty for the
violation of section 75.503 in Citation No. 2323513, | noted that
respondent is a |large operator, that paynment of penalties would
not cause it to discontinue in business, and those findings are,
of course, applicable to the existing assessnment. There was a
good-faith effort shown again in this instance to achieve rapid
conpl i ance because the inspector gave respondent until 4:00 p.m
to abate the violation, and he wote an action to term nate at
that same tinme, 4:00 p.m, showing that the water sprays had been
cl eaned and were operative and the broken hose had been repl aced.
Therefore no portion of the penalty shoul d be assessed under the
criterion of good faith.

Insofar as the history of previous violations is concerned,
Exhi bit 9 shows that the conpany has only been cited for four
previ ous violations of section 75.316, and all of those occurred
al nrost a year prior to the violation involved in this instance.
As the matter of fact, the conpany shows a very marked
i nprovenent in its resolve to avoid a violation of section
75.316. Therefore, | shall assess no penalty under the criterion
of history of previous violations because of the conpany's
obvious effort nmade to elimnate violations of the respirable
dust standards and of its ventilation and dust control plan

The fifth criterion to be considered is negligence, and on
that, the Secretary has nmade his primary argunent in this
i nstance by pointing out that Zeigler had already given itself a
| eeway fromthe 34 sprays that are on the machi ne down to the 25
that are required to be operational under its plan, and the
Secretary's counsel has argued that it shows a high degree of
negl i gence for the conpany to fail to keep at |east those 25 in
operation at all times. When it is considered that Zeigler's own
wi tnesses indicated that an exam nation of the machi ne occurs
during the actual working cycle and that the water sprays are
i nspected during each shift, it does seemto nme that it is a high
degree of negligence to fail to find that these sprays are
operational, and the section foreman and the continuous m ning
machi ne operator know that they have this | eeway between 34 and
25, and it seens that that is a pretty |liberal provision that
they can have that few operative out of the 34. Consequently, |
agree with the Secretary's attorney that this was a violation
i nvol ving a consi derabl e anount of negligence. Therefore, under
the criterion of negligence, | believe that a penalty of $200
woul d be appropriate.

The final criterion to be considered is gravity. Under that
criterion, | have indicated that nost of the testinony was
directed to either showing that the violation was serious or to
showi ng that it was not serious. | have already found
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that it was not a serious violation, and | have given the reasons

for finding it to be nonserious. | believe that a penalty of $10
woul d be appropriate under the criterion of gravity.
Consequently, when | issue the decision in this case, Zeigler

will be directed to pay a penalty of $210 for the violation of
section 75.316 alleged in Gtation No. 2323517.

Ctation No. 2323518 7/26/84 0O75.1105 (Exhibit 6) (Tr. 391-406)

The final contested violation in this proceeding is Ctation
No. 2323518 issued July 26, 1984, alleging a violation of section
75.1105 because the battery barn or charging station in the No. 5
M ne was not vented to the return air course when tested by the
i nspector with a snoke tube. A considerable amount of testinony
was i ntroduced by both parties, and the evidence will be
sumari zed in the foll ow ng paragraphs.

1. The inspector who wote the citation traveled to the
battery barn shown in Exhibit D, and he was acconpani ed by the
UMM safety comm tteeman. The inspector proceeded into the
battery station and noted that there were battery-charging
receptacl es throughout the battery station which extended about
160 feet fromeast to west. He noted that on the extrene east end
of the station, there was a blowi ng fan and an exhaust fan, the
bl owi ng fan being on the south side and the exhaust fan on the
north, and he felt that the ventilation was adequate in that
area. He proceeded to the west side of the station and noted that
there was a 2-inch tube allowing air to | eave the battery station
at approximately the center of the station. He then proceeded
into the west end of the station and was inpressed by the fact
that he coul d detect no novenent of air in that area. The
i nspector then rel eased sone snoke and found that the snoke was
suspended in the atnosphere w thout show ng any visible novenent
in any direction. Using the aspirator with a snoke tube, he
checked the area of the west end in several |ocations and could
detect no air novenment at all. He was acconpanied al so by
Zeigler's electrician who made no comment as to the adequacy of
the use of the snoke tube. The inspector thereafter issued the
citation described above alleging the violation of section
75.1105.

2. The inspector considered the violation to be the result
of a high degree of negligence because in his opinion the conmpany
was aware of the requirenents that the battery station be
ventil ated because fans had been placed in the east end and sone
aperture had been made about the center of the station. He
believed that the entire battery station should have been
ventilated as well as the east end appeared to be. He al so
considered the violation to be sufficient to cause an injury
because he believed that hydrogen could accunulate in the
battery-charging station. He stated that hydrogen is rel eased
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when batteries are charged and he feared that there m ght be an
expl osi on from accumul ati on of hydrogen fromthe possibility of
sparks fromelectrical equipment which existed in the
battery-charging station

3. The inspector wote approximtely 10 other citations of
various violations of the mandatory safety standards in the
station, including the fact that sone bare wires were exposed and
the fact that the hoist for raising batteries from equi pnent was
resting on an electrical connector box. Therefore, he felt there
were electrical hazards in the station which nmight ignite
hydrogen if it should happen to exist in sufficient quantity.

4. The conpany presented as its witness its Manager of
Saf ety who has had 3 years of experience working for Zeigler, and
approxi mately 11 years of experience working for MSHA, and who
had i nspected the No. 5 Mne many tines prior to becom ng
Zeigler's Manager of Safety. He presented extensive testinmony to
the effect that this battery-charging station is supplied with
i ntake air froma downcast which provides 350,000 cubic feet of
air per mnute which is split at the bottomof the m ne where the
battery-charging station exists. A volune of 90,000 cubic feet
per minute is directed into the vicinity of the battery-charging
station while the remaining quantity of 250,000 cubic feet per
mnute is directed to the only working sections in the nmne which
are |located to the east and north of the area where the
battery-charging station exists.

5. The Manager of Safety pointed out that while Exhibit D
shows a white area surrounding the battery-charging station
whi ch normal Iy woul d indicate neutral air acconpanied by a | ow
velocity, that, for all practical purposes, the area around the
entire battery-charging station could be shown in blue, as the
rest of the area around the station is shown, because he says
there was a consi derabl e amount of air passing along the entry
which is used as a travelway to the battery-chargi ng station
Therefore, he said that there was an adequate anmount of intake
air going into the battery-charging station at all tinmes. He al so
testified that the area around the battery-charging station is
seal ed so that air does not go into inactive areas around the
station and that all the intake air is directed to an upcast or
return away fromthe battery-charging station and, for that
reason, there is a large anount of air passing through the
battery-charging station

6. The Manager of Safety stressed the fact that the
battery-chargi ng station had been in existence for about 10
years, that it had been inspected at least 75 times during its
exi stence, and that no inspector had ever found it to be
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in violation of section 75.1105 because, apparently early inits
exi stence, it had been required by an inspector to have the two
fans previously described installed in the east end. As far as he
was concerned, that ventilation was all that was required in
addition to the 2-inch aperture which, he thought, m ght be
slightly larger than 2 inches, and which had been installed about
the center of the station at the very initiation of the station.
In his opinion, there was no possibility that the failure to have
a vent in the west end of the station, as required by the

i nspector in this case, could have been a hazard because he noted
that the battery-charging station is a large area, which is
approximately 10 feet high in the east end and 7 to 8 feet high
in the west end. Because of the station's spaci ousness, he
bel i eved that the hydrogen that m ght accumul ate would tend to go
to the high side of the station in the first place. In the second
pl ace, he stated that hydrogen will not explode unless it is from
4 to 75 percent of the total volume of the atnosphere, and he
felt that there was no possible |ikelihood that hydrogen woul d
escape fromthe charging of batteries to such an extent that it
could reach a concentration of explosive quantity in the |arge
area conprising the battery-charging station. Additionally, he
believed that since the entire area around the station is intake
air being noved at very high velocity, that if any fire should
occur, the fumes and toxic funmes, carbon nonoxide, and other
hazards froma fire would necessarily be directed to the return
because all the air around the entire battery-charging station is
going to the return and cannot go to any working sections because
there are no working sections in that area of the mne

7. The Manager of Safety also was critical of the
i nspector's snoke-tube test because he said that the inspector
shoul d have gone very close to the stoppings in the west end to
determ ne whether there was a novenent of air because the
stoppings are subjected to so nuch air pressure fromthe |arge
anmount of air circulating in the vicinity of the battery-charging
station that the stoppings do not keep air from passing through
them In other words, they are not inpervious to air novenent.
Therefore, he believed that the fact that the snoke did not nove
in the west end when tested by the inspector could not be taken
as proof that the west end was not ventilated sufficiently to
conmply with section 75.1105.

8. The Secretary's counsel presented as his rebutta
wi tness the safety conmtteeman who had acconpani ed the inspector
when he nade his snoke-tube test and inspected the other portions
of the battery-charging station. He stated that the inspector
took his snoke-tube test as previously described, and that
he coul d detect no novenent of air whatsoever when the snoke
was released. He testified additionally that after the
i nspector required an 8- by 16-inch cenent
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bl ock to be knocked out of the stopping on the north side of the
west end of the battery station, snoke was again rel eased, and it
did not go anywhere. It remai ned notionless as before, until the
i nspector allowed his light to shine into the openi ng nade by
renmoval of the cement block. It was then realized that the wall
was constructed of double |ayers of cenment bl ocks and that the
outer |ayer of blocks was still intact and would not all ow snoke
to pass through the 8- by 16-inch hole made on the inside of the
first layer of blocks. Therefore, a block was al so knocked out of
the second | ayer of bl ocks which had been constructed agai nst the
first one. A snoke-tube test was again nmade, and this tine the
snoke went through the 8- by 16-inch hole nade by the knocking
out of a block in each of the two |ayers constituting the wall of
the battery-charging station. The safety conmitteenan said that
no one had conpl ai ned about noxious funes or hydrogen or hazards
in the battery-charging station since it was initially
constructed. He said that early in the station's existence, there
had been a detection of hydrogen sulfide or noxious funes in
sufficient amount to cause the miners to request that sonething
be done. That problemresulted in the installation of the fans in
the east end of the station which have been described above.

| believe that the above findings constitute the main points
made by the witnesses. Counsel for Zeigler has noved that the
citation be vacated on the grounds that the battery-charging
station was already in conpliance with section 75.1105 at the
time the inspector nade his exam nation and required the
addi tional block to be knocked out for ventilation on the west
end, and that the regul ation does not refer to any amount of air
that has to be provided in a battery-charging station, and al so
does not provide that nore than one ventilation point has to be
supplied for a battery-charging station. He al so stressed the
fact that the station does get a lot of air, but that it has to
be restricted because the Manager of Safety had indicated that
the air entering the station can be bel ow freezing and can result
in freezing the batteries and causing problens if an excess
amount of air is allowed into the station. Therefore, he believed
that the battery-charging station was in conpliance with the
regul ation and that the inspector unnecessarily required an
addi ti onal ventilation point.

The Secretary's counsel has stressed the facts which I have
given in finding Nos. 1 through 3 above. He believes that the
i nspector properly wote a citation, that the additiona
ventilation which the inspector required was within the purview
of section 75.1105, and that there was a hazard in the formof a
possi bl e expl osion fromthe hydrogen released in the area or from
the electrical equipnment in the area.
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Section 75.1105 reads as fol |l ows:

Under ground transforner stations, battery-charging
stations, substations, conpressor stations, shops, and
per manent punps shall be housed in fireproof structures
or areas. Air currents used to ventilate structures or
areas enclosing electrical installations shall be
coursed directly into the return. O her underground
structures installed in a coal mne as the Secretary
may provide shall be of fireproof construction

O course, the main thrust of the inspector's citation relates to
t he second sentence in the quotation given above, nanely, that
"air currents used to ventilate structures or areas encl osing
electrical installations shall be coursed directly into the
return.” Counsel for both parties agree that while Exhibit D
shows only intake air surrounding the battery-charging station
the intake air fromthe station is headed for the return, and,
therefore, can be considered to be return air for the purpose of
appl yi ng section 75.1105.

The thrust of Zeigler's argunment as to no violation relates
primarily to the fact that there were admttedly an exhaust fan
and a blowing fan in the east end of the station, and those fans
and the 2-inch aperture at the center of the station had been
there for perhaps 10 years and no additional requirenments for
ventil ation have been required. Zeigler argues that there is
nothing in section 75.1105 to spell out how much air current is
requi red or how many openi ngs have to be in a battery-chargi ng
station and that there is sinply nothing in section 75.1105 t hat
woul d support the inspector’'s requirenent that an additiona
ventil ati on opening be nmade in the west end.

There is a lot of merit in Zeigler's argunment, and | am
hardpressed to di sagree with Zeigler, but the Comri ssion in
practically all of its decisions, except possibly the one in
Mat hi es Coal Co., 5 FMSHRC 300 (1983), has stressed the fact that
the Act and the regul ati ons should be liberally construed because
they have as their purpose the preservation of life and health of
the miners. In the Mathies case, the Conmi ssion said that the
judge had erred because he had held that an el evator was a noving
machi ne part within the nmeaning of section 75.1722(a) and that
that was going a little too far afield, but in its decisions
interpreting the standards, the Conm ssion has stressed that
safety should be given the primary enphasis in interpreting the
regul ati ons. Consequently, | believe that the inspector was
within the purview of this section in his belief that the west
end of the battery-charging station was not sufficiently
ventilated into the return
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The question of whether the inspector's test-tube exam nation
was adequate is sufficiently supported by the testinony of the
i nspector and the UMM safety comm tteeman to nake ne believe
that there was not an adequate anobunt of ventilation in the west
end because the snoke did not nove when the first block was
knocked out of the stopping but the snmoke did readily go out the
hol e made in the stopping when the second bl ock was renoved.
believe that the fact that the snoke went out after the hole was
made is a good indication that the additional ventilation was
needed.

Anot her aspect of the validity of the inspector's
requi renent of the additional ventilation relates to the
statenment of Zeigler's Manager of Safety to the effect that air
entering the center of the battery-chargi ng stati on woul d not
necessarily be pulled by those fans in the east end all the way
into that area because he felt that there was so nuch | eakage in
t he stoppings and so much air pressure on the entire station that
air would be pulled out of the station through the stoppings
regardl ess of whether any additional openings were nmade. |
bel i eve that on bal ance, however, that his belief is rebutted by
the fact that snoke did not go out until the additional opening
was rmade in the west end. That fact appears to show that a double
layer in a permanent stopping is nore resistant to the passage of
air through it than the Manager of Safety realized.

Havi ng found that a violation existed, it is necessary that
| assess a civil penalty. In this decision | have already nade
findings concerning the criteria of the size of the conpany and
the fact that penalties would not cause the company to
di scontinue in business. | have made reference before to Exhibit
9 which lists history of previous violations for the No. 5 M ne,
and that shows only four previous violations of section 75.1105
and only one of those violations occurred in July of 1984, and
the rest occurred in 1983. Consequently, | don't think that there
i s such an unfavorable history of previous violations that a very
| arge portion of the penalty should be assessed under that
criterion. Consequently, a penalty of $10 will be assessed under
hi story of previous violations.

The inspector gave the conmpany until 10:00 a.m on the day
the citation was witten to abate the violation, and he wote an
action to termnate on the sane day at 10:00 a.m stating that
the west end had been ventilated to the return air course by
renovi ng two concrete bl ocks. Consequently, the company
denonstrated a good-faith effort to achieve rapid conpliance and
no portion of the penalty should be assessed under t hat
criterion.
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The fifth criterion is negligence. The inspector felt that the
conpany was highly negligent in failing to install ventilation in
the west end because it had done so in the east end. He believed
t hat managenent shoul d have realized that there was not
sufficient novenent of air in the west end, and therefore
concl uded that there was a high degree of negligence. The
findings that | have made above indicate that Zeigler certainly
had reasons for believing that the battery-charging station was
adequately ventil ated because it had put in the two fans |
descri bed and anot her aperture about the center of the station
The Manager of Safety who inspected this mne many tines as an
MSHA i nspector believed that there was a sufficient velocity of
air going through the stoppings to ventilate the west end, and
while it appeared to ne that that may not be true, the facts are
that he had a logical basis for his belief, and I have barely
been able to find a violation at all. Consequently, | believe
that the violation was the result of no negligence on the part of
t he conpany, and no portion of the penalty should be assessed
under that criterion

The seriousness of the violation is the final criterion to
be consi dered. The inspector's testinony about the seriousness of
the violation is offset in |arge part by the Manager of Safety's
beliefs that there was no seriousness whatsoever and those
opposi ng vi ews have been spelled out in the findings above, and
it is likely that the violation was not serious. The only case
that I know of in which the Conm ssion has touched upon the
possibility of seriousness as to hydrogen is in the case of Pratt
v. River Hurricane Coal Co., Inc., 5 FMSHRC 1529 (1983), in which
t he Conmi ssion held that a miner was sufficiently worried about
his safety to be supported in his refusal to put out or try to
put out a fire on a scoop's battery because he feared that
hydrogen m ght explode in the battery and throw acid and shrapne
on him

Since the inspector did cite sone electrical violations, and
there was, as the Manager of Safety agreed, always a possibility
that where there are electrical installations, there can be a
short circuit which could conceivably cause a fire, and since
batteries were present in this station, | suppose that you could
have a probl em of an exploding battery, but | think for the nost
part, the violation, as described by the inspector under the
conditions that he found, was only very slightly serious. | am
inclined on the facts of this case to hold that there was not a
reasonably strong |ikelihood that an injury would occur or that
it would have been a serious one if anything had occurred because
of the conditions that existed--the type of ventilation that
exi sted all around the station and the few people who were
required to stay in the station for any length of tinme, and the
other factors pertaining to the nonserious nature of the
vi ol ati on described in finding No. 6 above. | believe that
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all of the aforenentioned factors tend to require a finding that
a very low portion of the penalty be assessed under gravity.
Therefore, | find that a penalty of $25 should be assessed under
the criterion of gravity for a total of $35 for this violation of
section 75.1105.

SETTLEMENT

The parties entered into a settlenment agreement with respect
to two alleged violations (Tr. 103-106). Under the settl enent
agreement, Zeigler would pay in full the penalties proposed by
MBHA whi ch anounted to $91 for each violation

One of the violations was alleged in Citation No. 2323514
whi ch stated that Zeigler had violated section 75.517 because the
trailing cable for the |oading machi ne was not adequately
insulated and fully protected at one | ocation. The outer jacket
of the cabl e had been damaged and repaired, but the inner
i nsul ated power conductors were exposed at that |ocation. The
other violation was alleged in Ctation No. 2323516 which stated
that Zeigler had violated section 75.503 by failing to maintain
the conti nuous m ning machine in a perm ssible condition because
there were several openings in the electrical conponents which
were in excess of .004 inch.

MBHA proposed a penalty of $91 for each viol ation based
primarily on the inspector's evaluation of negligence and
gravity. In each instance, the inspector considered the violation
to have been associated wi th noderate negligence and to have been
noderately serious. In each instance, MSHA reduced the penalty by
30 percent under section 100.3(f) of the assessnment formula
because Zei gl er denonstrated a good-faith effort to achieve rapid
conpliance after the violations had been cited. Under the
criterion of history of previous violations, MSHA assigned two
penalty points based on the cal cul ati on described in section
100. 3(c) of the assessnment formula, using the statistics that
Zei gl er had been assessed for 90 violations during 255 inspection
days. MBHA assigned nine penalty points under the criterion of
the size of respondent's business, utilizing coal-production
figures in the same range of magni tude which | have previously
di scussed in this proceeding.

My exam nation of the procedures used by MSHA to arrive at a
proposed penalty of $91 for each alleged violation shows that the
penalties were properly determ ned under MSHA' s assessnent

formul a described in section 100.3. Therefore, | find that the
parties' settlenent agreenent, under which Zeigler agreed to pay
each of the proposed penalties in full, should be approved.

| should note that Exhibit 9 in this proceeding indicates
t hat Zei gl er has an unfavorable history of previous violations
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with respect to prior violations of both section 75.503 and
section 75.517. If the parties had introduced evidence with
respect to each of the alleged violations and if the Secretary's
counsel had succeeded in proving that violations occurred,

woul d have assessed civil penalties based on the evidence in this
proceedi ng wit hout giving any consideration to MSHA' s proposed
penal ti es because, as the Conm ssion has held in two recent
decisions in Sellersburg Stone Co., 5 FMSHRC 287 (1983), aff'd,
736 F.2d 1147 (7th G r.1984), and U.S. Steel Mning Co., Inc., 6
FMSHRC 1148 (1984), the Conmission and its judges are not bound
by MSHA' s assessment procedures described in Part 100 of Title 30
of the Code of Federal Regul ati ons when assessing penalties on
the basis of evidence presented at a hearing.

VWhen | am eval uating settl ement proposals, however, the
parties have not introduced any evidence with respect to the
i ssues involved in the settlenments. In such circunstances, | am
required only to determine if appropriate penalties have been
proposed by MSHA on the basis of the informati on MSHA had when
determining its proposed penalties. It would be inproper for ne
to interpose evidence received in a contested proceeding with
respect to a single criterion for the purpose of showing that a
proposed penalty mght be unduly | ow unless |I al so have evi dence
before ne with respect to other criteria such as negligence and
gravity. Al so, when citations are contested, there is the
addi ti onal possibility that MSHA will be unable to prove that
vi ol ati ons occurred. Mreover, when parties settle cases, they
are engaging in appraisals of the strengths and weaknesses of
their respective cases and are nmaking trade-offs in accordance
wi th those eval uati ons. Consequently, the process of eval uating
settlenents is entirely different fromthe process of deciding
cases on the basis of evidence presented at a hearing. For the
af oresai d reasons, ny approval of the parties' settlenent
agreements shoul d not be considered as being inconsistent with
the procedures which | have utilized to assess penalties in the
deci sions which | have rendered with respect to the issues raised
in the contested aspects of this proceedi ng.

VWHEREFORE, it is ordered:

(A) Gtation No. 2323517 is nodified to renove therefromthe
designation of "significant and substantial” in Item No. 1la of
that citation.

(B) Gitation No. 2323515 dated July 25, 1984, alleging a
violation of section 75.503, is vacated for the reasons
her ei nbef ore gi ven.

(C) Zeigler Coal Company shall, within 30 days fromthe date
of this decision, pay civil penalties totaling $827.00,
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of which an anount of $645.00 is allocated to the respective
vi ol ati ons as shown in paragraph D bel ow, and an anount of
$182.00 is allocated to the respective violations as shown in
par agr aph E bel ow.

(D) Penalties totaling $645. 00 have been assessed with
respect to the contested issues in this proceeding as shown
bel ow

Ctation No. 2323513 7/25/84 [O75.503 $400. 00
Ctation No. 2323517 7/25/84 [O75. 316 210. 00
Ctation No. 2323518 7/26/84 0O75.1105 35.00

Total Penalties Assessed in Contested
Proceeding ............... ... ........ $645. 00

(E) The parties' settlenent agreenent resulted in the

paynment of penalties totaling $182.00 which are allocated as
fol | ows:

Ctation No. 2323514 7/25/84 0O75.517 $ 91.00

Citation No. 2323516 7/25/84 O75.503 91. 00
$ Total Penalties Agreed upon in Settlenent
Proceeding..........ccoiiiiiiinnnn. $ 182.00

Richard C. Steffey
Admi ni strative Law Judge

S
Foot notes start here: -

~Foot not e_one

1 Reprinted in LEG SLATIVE H STORY OF THE FEDERAL M NE
SAFETY AND HEALTH ACT OF 1977, at 631 (1978).

~Foot note_two

2 In Consolidation Coal Co., 6 FMSHRC 189 (1984), the
Conmmi ssion held that an inspector nmay properly designate a
violation cited pursuant to section 104(a) of the Act as being
"significant and substantial™ as that termis used in section
104(d) (1) of the Act, that is, that the violation is of such
nature that it could significantly and substantially contribute
to the cause and effect of a mne safety and health hazard.



