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Federal M ne Safety and Heal th Revi ew Conm ssi on
O fice of Adm nistrative Law Judges

SECRETARY OF LABCR, CIVIL PENALTY PROCEEDI NG
M NE SAFETY AND HEALTH
ADM NI STRATI ON ( MSHA) , Docket No. WEST 84-73-M
PETI TI ONER A. C. No. 04-00119-05508
V. Docket No. WEST 84-138-M

A.C. No. 04-00119-05510
GRANI TE ROCK COVPANY,
RESPONDENT Logan Quarry

Appear ances: Marshall P. Sal zman, Esq., O fice of the
Solicitor, U S. Departnent of Labor, San
Franci sco, California for Petitioner;
@ oriann Katen, Esq., for Granite Rock
Conmpany, Watsonville, California, Respondent.

DEC!I SI ON
Bef ore: Judge Merlin
These cases are petitions for the assessnent of civil

penalties filed under section 110(a) of the Federal M ne Safety
and Health Act ("the Act") by the Secretary of Labor agai nst
Granite Rock Conmpany, for alleged violations of the mandatory
saf ety standards.

Stipul ation

At the hearing, the parties agreed to the consolidation for
heari ng and deci sion of the two docket nunbers (Tr. 2).

They al so agreed to the followi ng stipulations (Tr. 2-3):

1. Granite Rock Conpany is the owner and operator of
t he subject m ne.

2. The operator and the mine are subject to the

jurisdiction of the Federal Mne Safety and Health Act

of 1977.

3. The presiding adm nistrative | aw judge has
jurisdiction over the proceedings.

4. The inspector who issued the subject citations was a
duly authorized representative of the Secretary.
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10.

Citation No.

The Sol i
that further
i nsufficient

True and correct copies of the subject citations were
properlyserved upon the operator.

I mposition of any penalty will not affect the
operator's ability to continue in business.

The al | eged violations were abated in good faith.
The operator has no previous history of violations.
The operator is noderate in size.
It was raining on Novenmber 11, 1983 (Tr. 14).
WEST 84-73
2088078
citor noved to dismss this citation on the grounds

i nvestigation had indicated that there was
evi dence to sustain the citation (Tr. 3). The notion

was granted fromthe bench (Tr. 4).

The citation is Vacated and no penalty is assessed.

Citation No.

The subj
condi tion or

On

2088077

ect citation dated Novenmber 16, 1983, describes the
practice as foll ows:

November 11, 1983, at approximately 5:45 p.m the

Euclid dunmp truck nodel nunber 202 LD went over the
bank at the dunp site and cane to rest subnerged in
approxi mately twenty feet of water. The truck driver
was about to dunmp a truckl oad of wet nuck when the
ground failed under the truck. The truck driver junped
off of the truck before it went over the bank and was

not

i njured.

The citation was issued under 30 C.F. R [O56.9-55, which
provi des as foll ows:

VWere there is evidence that the ground at a dunpi ng
pl ace may fail to support the weight of a vehicle,
| oads shall be dunped back fromthe edge of the bank

The operation is described as an open pit. Ganite is
drilled and bl asted then pushed over a bank to the floor of the

pit with D-9

caterpillars. The granite is then | oaded by

unl oaders and hauled to the mll. At the m |l the product is
crushed, sized and stockpiled. The waste materials are dunped

into a settli

ng pond which is a 35 foot drop fromthe edge of the

bank (Tr. 5-6). The dunp site itself consists of dirt and rock
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and other waste material conpacted due to continual truck traffic
backing up to dunmp (Tr. 24). The inspector described the area as
unconsol i dated earth (Tr. 6).

As already set forth, the parties have stipulated that it
was raining on Friday, Novenmber 11, 1983 (Tr. 6). The inspector
testified that about 5:45 p.m when the driver, M. Bispo, was
backing the truck to dunp his | oad over the bank he | ooked back
to see a crack open (Tr. 10). Another driver had driven up and
was parked with his lights facing the rear wheels of Bispo's
truck, so Bispo was able to see the crack forming (Tr. 11). Bispo
put his truck into first gear in order to drive out. He | ooked
back, saw the bank giving way, and junped out. The truck went
over the bank and subnerged in approximtely 20 feet of water
(Tr. 10).

However, although the inspector testified about Bispo's
account of the accident, which happened at about 5:45 p.m on
Friday, he hinmself did not arrive at the site until the Monday or
Tuesday follow ng the accident (Tr. 13). The inspector agreed
that the rain which continued for two days between the acci dent
and his inspection could have caused a change in the angl e of
repose as he saw it on the Monday or Tuesday follow ng the
accident (Tr. 15).

The inspector expressed the view that the area i nmedi ately
adj acent to where the trucks were dunping was unconsolidated (Tr.
23) and that rain would have nmade the ground | ooser and | ess
stable (Tr. 24). The inspector conceded that he had not done
conpaction or soil tests (Tr. 25). According to the inspector
under normal conditions a truck could cone within four to five
feet of the bank when dunping (Tr. 27). But when the ground is
wet and nuddy it is less stable and the edge of the bank is
| ooser (Tr. 26-27). Under such circunstances a w der margin of
safety is required and a truck should remain with its rear wheels
at least 15 feet fromthe bank (Tr. 26). The ground gave way
ei ght feet back (Tr. 37).

M. Geen, the superintendent and M. Davies, the sw ng
shift foreman, inspected the dunping site numerous tines on the
day of the accident (Tr. 30, 37). Neither felt that there was
anything to cause themto believe that the ground would fail to
support the weight of the dunmp trucks (Tr. 30, 37). Neither saw
any sign of ground cracks (Tr. 31, 37).

Al t hough Davi es expressed concern about the rain to G een
he testified it was not about the safety of dunping, but rather
was with respect to slipperiness of the surface (Tr. 34, 36).
This testinony is uncontradicted and was not chal |l enged on
cross-exam nation. Green stated he would not have ordered dumnping
to take place if he had believed it was unsafe (Tr. 36). This
testinmony al so was unchal | enged.

The mandat ory standards requires "evidence that the ground
at a dunping place will fail." M. Geen inspected the site
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several tinmes on the day of the accident, the last tine being
around 3:15 or 3:30 p.m, just two hours before the incident (Tr.
30). M. Davies was at work beginning at 3:30 p.m the day of the
accident and inspected the site two or three tinmes prior to the
accident (Tr. 37). Neither saw anything causing themto doubt the
ground's stability (Tr. 30, 37). | find the testinony of these
two men who thensel ves saw the ground conditions close to the
time of the accident nore credible than that of the inspector who
did not see it until tw or three days |later. The inspector
hinself admitted that rain in the intervening days coul d change
the angle of repose (Tr. 15). The only contenporaneous evi dence
of fered by MSHA was the inspector's second-hand account of what
the driver told him The operator's evidence is nore persuasive.

In Iight of the foregoing, | conclude MSHA has failed to
sustain its burden of proving a violation of the cited mandatory
st andar d.

Ctation No. 2088079

The subject citation dated Novenber 16, 1983, describes the
condition or practice as foll ows:

Adequate illum nation was not provided
at the dunp site where the Euclid truck
went over the bank and into thepond on
Novenber 11, 1983.

The citation was issued under 30 C.F. R [056.17-1, which
provi des as foll ows:

[I'lum nation sufficient to provide safe
wor ki ng conditions shall be provided . . .,
| oadi ng and dunping sites, and work areas.

The operator's safety director testified that the |ighting
at the site consisted of a light tower on the conveyor belt. The
tower contained 4 westinghouse 400 watts high intensity sodi um
um naires, two of which pointed away fromthe dunp site and two
whi ch point in the general direction of the dunp site (Tr. 57).
The lights were approximately 50 feet up into the tower, which
was 200 feet fromthe dunp site (Tr. 61). The safety director
further testified to other lighting on the punp raft in the
reservoir. Al though not specifically directed to the dunp, he
said it would have caused some general illum nation at the dunp
site (Tr. 58).

The inspector expressed the opinion that the illum nation
avai l abl e at the dunp site was inadequate and woul d not be
sufficient to illumnate the work area unless there were

floodlights directed specifically to the bank (Tr. 45). However,

he did not take a |ight nmeter reading, but nmerely relied upon what
he said was the industry practice of using "dunping lights", which
stand and beam light directly into the area (Tr. 46). MNoreover, the
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i nspector did not investigate on the day of the accident and he
could not say what tinme he was at the dunmp site (Tr. 47). He
admtted that in saying the lighting was insufficient, he was
just taking the driver's word for it (Tr. 47).

Both the safety director and a former Euclid driver,
testified that they found the illumnation to be sufficient (Tr.
58, 61, 62, 66). The safety director stated that he was at the
site at 5:45 on Novenber 11, 1984, one year after the incident,
under the sanme artificial lighting as was present during the
accident, and was able to read his notes fromthe area |lighting
provi ded at the exact point the Euclid went over the bank (Tr.
58).

The former Euclid driver testified that he actually saw the
truck go over the edge and that at that time there was adequate
illumnation to conduct the dunping operation at the site of the
accident (Tr. 66). He had al ways considered the |light sufficient
to enable himto work safely (Tr. 67). He specifically stated
that he saw the edge of the bank, saw a crack open up and coul d
have seen it w thout his headlights shining before him(Tr. 68).

Here again the evidence of the operator is far nore
per suasi ve than that of MSHA. The operator's safety director had
a preci se know edge of the lighting involved as opposed to the
i nspector who did not. And the safety director tested the
lighting at the sane tine one year later. Most persuasive is the
testinmony of the former Euclid driver who was at the site exactly
at the tine cited by the inspector and who unequi vocal |y stated
the illum nation was sufficient.

Accordingly, I find that illum nation at the dunp site was
sufficient and conclude therefore that there was no viol ation
This citation is VACATED

WEST 84-138-M
Citation Nos. 2363563 and 2363564

At the hearing the parties agreed that both citations should
be tried together.

Citation Number 2363563, dated May 9, 1984, describes the
condition or practice as foll ows:

The backup alarmon the No. 2636 dunp
truck dunping rock at the main bin for the
primary crusher was inoperable.

Citation Nunber 2363564, dated the sanme, describes the
condition or practice as being identical except with respect to
t he nunber (2639) of the truck
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Both citations were issued under 30 C F.R [056.9-2, later
nodified to 30 C F. R [56.9-87 which provides as foll ows:

Heavy duty nobil e equi pnent shall be
provi ded with audi bl e warni ng devi ces. Wen
t he operator of such equi pnment has an obstructed
view to the rear, the equi pment shall have either
an automatic reverse signal alarmwhich is audible
above the surroundi ng noise | evel or an observer
to signal when it is safe to backup

The inspector testified that the Euclid trucks were
customarily equi pped with a horn such as one would find on an
ordinary autonobile (Tr. 92). He did not check for horns and was
therefore unable to testify as to whether these trucks had them
or not. Accordingly, it rmust be found in the absence of evidence
to the contrary, that the trucks were so equi pped.

In addition, the mandatory standard requires that where the
viewto the rear is obstructed, such equi pnent nust have an
automatic reverse signal or an observer to signal. The inspector
was of the opinion that the view fromthe truck was obstructed
(Tr. 70). The inspector, however, never interviewed the driver as
to whether he in fact had an obstructed view (Tr. 82). Further
he testified that although he had been in a Euclid to check noi se
levels he did not sit in the driver's seat to check whether the
vi ew was obstructed (Tr. 80). There is therefore, no support for
his opinion that the dunp part of the truck itself constituted an
obstructi on.

The operator presented the testinony of a forner enployee,
who previously drove a Euclid truck for the operator (Tr. 89). He
testified that the view was not obstructed in any way (Tr. 89).
He relied on 2 mrrors, 12 inches long by 6 inches w de, which
were | ocated on both the passenger and driver sides. Wth the aid
of the mirrors he was able to see perfectly to the rear of the
truck during all phases of the operation (Tr. 90-91).

| accept the opinion of the former Euclid driver and find
that the view was not obstructed and that therefore, an audible
reverse signal or an observer was not required. The Euclid is
ordinarily equi pped with an audi bl e warni ng devi ce such as a horn
and there is nothing to show that these trucks did not have them
The operator's safety director and the forner driver testified
wi thout contradiction that the trucks had air horns. On the
evi dence presented this was all that was required here.

Accordingly, | conclude there were no violations. These
citations are VACATED

ORDER

In light of the foregoing it is Ordered that:
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VEST 84-73

Citation No. 2088078 be VACATED

Citation No. 2088077 be VACATED

Citation No. 2088079 be VACATED
VEST 84-138-M

Citation No. 2363563 be VACATED
Citation No. 2363564 be VACATED

The above-capti oned cases are hereby DI SM SSED.

Paul Merlin
Chi ef Admi nistrative Law Judge



